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Medical Marijuana

Not the drug of the 80s anymore:
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Medical Marijuana

But Beware of the Politics:
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Historical Context

• 1906 – labelling as poison

• 1930s - Uniform State Narcotic Drug Act in 35 states

• “Reefer Madness” – 1936 – Harry J. Anslinger

• Federal criminalization- Marihuana Tax Act of 1937

• Constitutional challenge 1969

12
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Historical Context (continued)

• Controlled Substances Act of 1970, Schedule I status

• Obama’s first term – raids of over 270 state legal medical 
dispensary raids and $300MM spent

• Sanjay Gupta series 2013 – very influential in shifting 
public opinion

• Canada’s approval of adult use in 2018, Mexico to follow

• Over 30 countries have legalized medical cannabis

13
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The “Science” of Marijuana

• Cannabis Sativa is the species of the plant

• Cannabinoids

– There are over 100 “cannabinoids” or classes of 
chemical compounds found in Cannabis Sativa.  Most 
talked about are these two:

 Tetrahydrocannabinol (THC) — primary psychoactive/ 
hallucinogenic cannabinoid

 Cannabidiol (CBD) — other major cannabinoid; 
analgesic, anti-inflammatory, and anti-anxiety properties 
without the psychoactive effects

14
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Differentiating Cannabis, Hemp & CBD

• Cannabis:  Cannabis sativa, is a genus of flowering plants of the family 
Cannabaceae, the hemp family, that has a tough fiber and is often 
separated into a tall loosely branched species (C. sativa) and a low-
growing densely branched species (C. indica).  The term “cannabis” 
refers to the whole plant.

• Hemp:  hemp is the non-psychoactive, genetically distinct variety of the 
plant Cannabis sativa.  Hemp is low in tetrahydrocannabinol (THC), 
which is the principal psychoactive constituent of cannabis.  Hemp has 
no use as a recreational drug and is typically grown for its fiber, seed 
and oil. 

• Cannabidiol (CBD): CBD is a naturally occurring, non-intoxifying 
cannabinoid constituent of cannabis.  After THC, CBD is the second 
most prevalent chemical constituent in cannabis.  Proponents of CBD 
claim that it can be used to treat ailments such as inflammation, pain, 
acne, anxiety, insomnia, depression, and post-traumatic stress.  

15
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Legalization of Hemp 

2014 Farm Bill
– Gave discretion to states to adopt regulations governing hemp activity

 Cultivation allowed 

 By institutions of higher education or state departments of agriculture (and 
their designees)

 For research purposes (which some argue includes market research)

 As part of an “agricultural pilot program” or other agricultural or academic 
research

– Strictly defines hemp to include any part of the cannabis plant, whether 
growing or not, with a delta-9 THC concentration of not more than 0.3% on 
a dry weight basis  

– 40 U.S. states have implemented legislation pursuant to the 2014 Farm Bill 

– Hemp programs vary from state to state

16
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Legalization of Hemp

2018 Farm Bill

– Expanded the definition of “industrial hemp” from the 
definition in the 2014 Farm Bill, removing the qualifier 
“industrial,” and including derivatives, extracts, and 
cannabinoids

– Explicitly removed hemp from the CSA;

– Removed the requirement that hemp only be grown as 
part of a pilot program designed to study aspects of the 
hemp industry;

– Explicitly permits interstate transportation of hemp.  

17
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Current Regulatory Framework – States

18

• 33 states (and DC, Guam and PR) have 
legal medical cannabis

• 10 states (and DC) have legal adult use 
cannabis

• Programs vary widely – issues include 
residency, vertical integration, taxes, 
number of licenses, conviction 
expungement
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Aaron Smith, The U.S. legal marijuana industry is booming, CNN, January 31, 2018
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The Status of Medical Marijuana in Illinois

• Signed into law August 1, 2013
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Illinois Compassionate Use of Medical Cannabis 
Pilot Program Act

• Jim Champion

– Champion served in the 502nd Infantry, US Army 101st 
Airborne in the late 1980s; then multiple sclerosis set-in 
and he began a pharmaceutical treatment that 
increased to nearly 60 pills a day. 

– In 2003, Champion tried smoking cannabis after 
uncontrollable spasms began that lasted for days.  A 
family member had suggested cannabis 
(cannabinoids) and Champion tells of immediate relief 
from the spasms and something else:  he had an 
appetite.

21
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Illinois Compassionate Use of Medical Cannabis 
Pilot Program Act
• When a constant, “sputtering” pain grips Jim Champion’s arms and legs, 

the Army veteran says only one thing brings him relief:  marijuana.

• Champion, who suffers from a progressive form of multiple sclerosis, 
hopes his experience with marijuana as medicine will help bring relief to 
other suffering veterans in Illinois.  He’s told his story to Gov. Pat Quinn.

• The veteran, who met Quinn in 2011, says his illness started with blurred 
vision when he was in the military 25 years ago and ultimately left him a 
quadriplegic reliant on his wife for care.  Pills he took to control pain, 
which causes violent tremors and leaves him at times unable to open his 
fists, killed his appetite and turned him “into a zombie,” he says.  At the 
same time, the marijuana his wife adds to baked goods relaxed him.

• “My nerves kinda shut off.  They quit jumping, sputtering,” Champion said.  
“So far I’ve found no medicine that’s capable of doing that.”

22
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Illinois’ Medical Cannabis Program

• Illinois’ Medical Cannabis Program is operated by 
3 main government agencies:

– Illinois Department of Financial and Professional 
Regulation – Responsible for the licensing of medical 
cannabis dispensaries in Illinois.  (60 licenses allotted)

– Illinois Department of Agriculture – Responsible for 
the licensing of medical cannabis cultivation facilities.  
(22 licenses allotted)

– Illinois Department of Public Health – Responsible 
for the Medical Cannabis Patient Registry program.  
Patients and caregivers can apply for their patient 
registry identification card through the IDPH.
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Patient Issues

• Patients are only eligible for a medical marijuana 
registry card if they suffer from one or more of 
roughly 42 qualifying conditions that include 
cancer, HIV, and glaucoma.  Illinois only recently 
passed a bill that would grant minors suffering 
from conditions that include epilepsy access to a 
cannabis-derived oil.

• Must undergo a criminal background check and 
relinquish their right to own a gun.

24
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State Qualifying Medical Conditions (IL)

25

1. Acquired Immunodeficiency Syndrome (AIDS)

2. Alzheimer’s disease

3. Lou Gehrig’s disease (ALS)

4. Arnold-Chiari malformation and syringomyelia

5. Cachexia/wasting syndrome

6. Cancer

7. Causalgia

8. Chronic inflammatory demyelinating polyneuropathy

9. Crohn’s disease

10.CRPS (Complex Regional Pain Syndrome Type I)
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State Qualifying Medical Conditions (IL)

11. CRPS (Complex Regional Pain Syndrome Type II)

12. Dystonia

13. Fibromyalgia (severe)

14. Fibrous dysplasia

15. Glaucoma

16. Hepatitis C

17. Human Immunodeficiency Virus (HIV)

18. Hydrocephalus

19. Hydromyelia

20. Interstitial cystitis

21. Lupus

22. Multiple sclerosis

23. Muscular dystrophy
26
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State Qualifying Medical Conditions (IL)

24. Myasthenia gravis

25. Myoclonus

26. Nail-patella syndrome

27. Neurofibromatosis

28. Parkinson’s disease

29. Post-concussion syndrome

30. Post-Traumatic Stress Disorder (PTSD)

31. Reflex sympathetic dystrophy

32. Residual limb pain

33. Rheumatoid arthritis (RA)
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State Qualifying Medical Conditions (IL)

34. Seizures (including those characteristic of epilepsy)

35. Sjogren’s syndrome

36. Spinal cord disease (including but not limited to 
arachnoiditis, Tarlov cysts, hydromyelia & syringomelia)

37. Spinal cord injury with objective neurological indication of 
intractable spasticity

38. Spinocerebellar ataxia (SCA)

39. Syringomyelia

40. Tarlov cysts

41. Tourette syndrome

42. Traumatic brain injury (TBI)
28
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Public Attitudes Toward Medical Marijuana

• A 2014 CBS News poll found that 86% of 
Americans believe doctors should be able to 
prescribe marijuana to their patients.

• The federal government continues to classify the 
plant among the most “dangerous” substances, 
alongside heroin and LSD, with “no currently 
accepted medical use.”
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THE PROBLEM — U.S. Federal Law

• In the United States, federal prohibitions 
outlawing cannabis’ recreational, industrial, and 
therapeutic use were first imposed by Congress 
under the “Marihuana Tax Act of 1937” and then 
later reaffirmed by federal lawmakers’ decision to 
classify marijuana — as well as all of the plant’s 
organic compounds (known as cannabinoids) --
as a Schedule I substance under the Controlled 
Substances Act of 1970. 
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U.S. Federal Law

• Controlled Substances Act classification, asserts that cannabis 
is equally as dangerous to the public as is heroin, defines 
cannabis and its distinct cannabinoids as possessing ‘a high 
potential for abuse, ... no currently accepted medical use, ... 
[and] a lack of accepted safety for the use of the drug under 
medical supervision.’ (By contrast, cocaine and 
methamphetamine -- which remain illicit for recreational use but 
may be consumed under a doctor’s supervision -- are classified 
as Schedule II drugs; examples of Schedule III and IV 
substances include anabolic steroids and Valium respectively, 
while codeine-containing analgesics are defined by a law as 
Schedule V drugs, the federal government’s most lenient 
classification.)
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Federal Prohibition of Cannabis

• Under the CSA, cannabis is referred to as “marihuana” and defined as follows: 

– “The term "marihuana" means all parts of the plant Cannabis sativa L., whether 
growing or not; the seeds thereof; the resin extracted from any part of such plant; and 
every compound, manufacture, salt, derivative, mixture, or preparation of such plant, 
its seeds or resin.  Such term does not include the mature stalks of such plant, fiber 
produced from such stalks, oil or cake made from the seeds of such plant, any other 
compound, manufacture, salt, derivative, mixture, or preparation of such mature 
stalks (except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed 
of such plant which is incapable of germination.” 21 U.S.C. § 802(16).  

• Currently, cannabis is a Schedule I drug under the CSA.  Schedule I drugs, 
substances, or chemicals are defined as drugs with no currently accepted 
medical use and a high potential for abuse.  

• It is therefore unlawful to “manufacture, distribute, dispense, or possess with 
intent to manufacture, distribute, or dispense,” cannabis.
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Federal Prohibition of Cannabis

• Other prohibited acts under federal law:
– Conspiring to violate the CSA

– Money-laundering

– Racketeering

• Risks for companies and their employees

• Penalties for violations of the CSA
– Imprisonment

– Fines

– Forfeiture 
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Federal Enforcement

• Still a Schedule I Drug under Controlled 
Substances Act in 2018

• In 2009, the Department of Justice issued a 
memorandum
(The Cole Memo):

– Confirms that state laws have no effect on marijuana’s 
illegal status under Federal Law

– Directs U.S. Attorneys to utilize their resources 
prudently, and to use discretion before prosecuting 
those using medical marijuana in compliance with their 
State’s Laws.
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Federal Enforcement

• U.S. Attorney Eric Holder had commented that state legalized 
medical marijuana statutes would be a low priority to prosecute 
at the federal level.

• Cole Memo was the current enforcement position of the DOJ, 
UNTIL U.S. Attorney General Jeff Sessions changed 
EVERYTHING with his “Marijuana Enforcement” Memo of 
January 4, 2018:

“These statutes reflect Congress’s determination
that marijuana is a dangerous drug and

that marijuana activity is a serious crime.”
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Attorney General Barr on Cannabis

• Testimony before the Senate Judiciary Committee Hearing on January 15, 
2019

– "To the extent that people are complying with state laws with 
distribution and production and so forth [of cannabis], I don't intend 
to go after those."

– Barr said that he does not intend to step up efforts to crack down on 
legal states. 

– “I’m not going to go after companies that have relied on the Cole 
Memorandum,” Barr told the committee. 

– Rescinding the Cole Memo was not the right decision -- “My 
approach to this would be not to upset settled expectations and the 
reliance interests that have arisen as a result of the Cole 
memoranda.  Investments have been made. So, there’s been a 
reliance on it. I don’t think it’s appropriate to upset those interests.”
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Federal Legislative Update

The Joyce Amendment (f/k/a “Rohrabacher-Blumenauer” and 
“Rohrabacher-Farr”)

– Prohibits DOJ from using federal funds to interfere with the 
implementation of state medical cannabis laws 

– Protection from prosecution extends to medical cannabis patients, 
growers, and distributors that are in compliance with State laws (9th

Circuit)

– First introduced in 2001 and became law in 2014 after six failed 
attempts at passage

– Included in federal spending bills since and is part of current 
spending bill set to expire on September 30, 2019

– Similar attempts to protect adult-use cannabis have failed 
(McClintock-Polis)
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Federal Legislative Update

The STATES Act (proposed)
 Would remove state-lawful cannabis from the purview of the CSA, 

such that activities lawfully conducted pursuant to a state’s cannabis 
regulations, and proceeds generated therefrom, would not be a 
violation of the CSA or related federal prohibitions on cannabis

 Would allow tax deductions and credits for cannabis businesses 
currently prohibited under federal law (IRC Sec. 280E)

 Would allow financial institutions to transact with cannabis 
businesses without the threat of criminal prosecution

 President Trump will “probably” support the bill if passed and sent to 
his desk for signature – Senate resistance remains 
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Current Regulatory Framework - Federal

39

• Schedule 1 drug under Controlled Substances Act- as 
dangerous as heroin and LSD – no known medical benefit

• Cole memo- rescinded but Barr supports

• Joyce amendment prevents medical cannabis 
enforcement

• Farm Bill of 2018 – legalized industrial hemp – USDA/FDA

• Potential: STATES Act

• 66% now favor full legalization including majority of 
Republicans
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Federal Enforcement Under Trump

• Trump Position (confirmed?)

– April 13, 2018 – “Trump agrees to leave state-legal 
marijuana programs alone,” USA Today:
Republican Sen. Cory Gardner announced he’d 
received assurances from the President that federal 
agents would leave alone states like Colorado that 
have legalized recreational cannabis.
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State Legalization of Cannabis

Medical Use

• California passed the Compassionate Use Act of 1996 
(Proposition 215) – first legal authorization of cannabis for 
medical use

• Following the passage of California’s groundbreaking law, 
medical cannabis is now legal in 33 states, Guam, Puerto 
Rico and the District of Columbia.  

• On June 26, 2018, voters in Oklahoma approved a medical 
cannabis initiative with 56% in favor. 

• In November 2018, voters in Utah and Missouri approved 
ballot measures legalizing medical cannabis.  
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State Legalization of Cannabis

Adult Use

• In 2012, voters in Colorado and Washington passed state-
wide ballot initiatives legalizing for the first time in the U.S. 
adult use of cannabis for adults ages 21 and older.  

• Cannabis for adult use has now been legalized in a total of 
10 states, Guam (recently) and the District of Columbia. 

• 2018 Mid-Term Elections – Michigan and North Dakota

• Voter initiatives and legislation

• Which states are next?  
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Illinois Legalization?

• April 2019: a “shell” state bill that would legalize, tax and 
regulate marijuana, but has no details on paper yet, passed 
out of a committee to the full Illinois Senate. 

• State Sen. Heather Steans, sponsoring the bill with Rep. 
Kelly Cassidy, hopes to introduce the bill and pass it by the 
end of May, with sales beginning early next year.

• NOTE:  Earlier this year, New Jersey, which also had a 
governor and legislature that favored legalization, stalled 
legalization recently due to concerns from the black caucus 
and others.

43



Copyright © 2019, Duane Morris LLP.  All rights reserved.

Illinois Legalization?

• Gov. J.B. Pritzker supports legalization of recreational 
marijuana starting January 1, 2020

44

– Press conference May 4, 2019
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Illinois Legalization?
Proposed Illinois Legislation May 4, 2019:

• Licensing:  75 dispensaries by 2020, 110 MORE by 2021; 40 cultivation centers 
by 2020, and 60 MORE by 2021 ($30k/$100k, respectively)

• Employers would be able to continue to have workplace drug policies and 
maintain “reasonable policies” for testing, smoking, consumption, storage or 
use of cannabis in the workplace.

• Medical marijuana laws would continue in Illinois

• Contemplates $170 Million in Illinois revenue from licensing and fees in 2020

• Promotion of “social equity” -- “Illinois is going to have the most equity-centric 
law in the nation.”  Provides minority-owned businesses funding and support by 
offering technical assistance, access to capital and loans and relief from fees 
that have posed a barrier to entry for those looking to get into the State’s 
cannabis industry — which is currently dominated by a handful of 
predominantly-white medical marijuana companies. 

• Automatically expunges previous low-level criminal marijuana convictions 
(almost 800,000), allows individuals to get loans, jobs, etc.
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Illinois Legalization?

The Union Stance:

• Union officials, including Tom Balanoff, president of the 
Service Employees International Union State Council 
spoke of the estimated $350 million to $700 million a year 
the measure could raise in tax revenue, and provisions to 
clear the criminal records of thousands of workers with 
minor marijuana convictions.

• “We need this legislation to help our most vulnerable 
communities and to create opportunities for both working 
families and entrepreneurs,” he said.
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April 13, 2018
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Current Landscape

• April 20, 2018:  

– Trevor Hughes, “Industry Growing Like Weeds”, USA 
Today

 $25 Billion projected in 2025

 $8.3 Billion sold in 2017

 $11.7 Billion in sales expected in 2018

 Illinois — $100-$499 Million Projected in 2018
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Marijuana Today

• Despite the US government’s nearly 
century-long prohibition of the plant, 
cannabis is nonetheless one of the most 
investigated therapeutically active 
substances in history.  To date, there are 
over 20,000 published studies or reviews in 
the scientific literature referencing the 
cannabis plant and its cannabinoids, nearly 
half of which were published within the last 
five years according to a key word search 
on the search engine PubMed Central, the 
US government repository for peer-
reviewed scientific research.  Some of this 
increased attention is due to the growing 
body of testimonials from medical cannabis 
patients and their physicians.
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Where’s The FDA?

• Douglas C. Throckmorton, MD, Deputy Center 
Director for Regulatory Programs, CDER, FDA

– “We will work as hard as we can to support new 
Marijuana drugs that are safe, effective and 
manufactured to a high quality.”

– “FDA is committed to making the drug development 
process as efficient as possible and looking for ways to 
speed the availability of new drugs from marijuana for 
the American public.”

-- Regulation of Cannabis in FDA-Regulated Products, July 19, 2017
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Drug Enforcement Administration (DEA)

• August 2016:  DEA Declines to reschedule 
marijuana.  It remains a Schedule I controlled 
substance.

Food & Drug Administration (FDA)

• In 2016, FDA completed a review of published 
literature and did not recommend that marijuana 
come off of its Schedule I designation
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FDA Guidance on Cannabis Research

54

• The FDA in 2016 reviewed existing clinical 
studies on the medical application of 
marijuana and found that, out of 85 reviewed 
papers, only 11 met their standards for 
“adequate and well-controlled studies.”
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Where’s The FDA?

• FDA Approved Drugs (Synthetic THC & Epidiolex):

1. Marinol (dronabinol) (1985):  treats nausea from cancer 
chemotherapy

2. Cesamet (nabilone) (2006):  treats nausea and neuropathic 
pain

3. Syndros (dronabinol) (2017):  treats nausea and vomiting 
from chemotherapy, and helps treat weight loss

4. Epidiolex (cannabidiol) (June 25, 2018): unprecedented FDA 
approval of this oral seizure medication containing a natural, 
purified substance from Marijuana.
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FDA Regulation of CBD

• Farm Bill recognized authority of FDA to promulgate rules and 
regulations related to products containing cannabis or cannabis-derived 
compounds 

• FDA approved CBD in Epidiolex in 2018 and now recognizes CBD to 
be an active pharmaceutical ingredient (“API”)

• FDA’s Position: companies may not sell, distribute, or market products 
containing CBD in interstate commerce, or market CBD products as 
being dietary supplements or having any therapeutic benefit 

• Next Steps:  public hearing May 31, 2019; FDA working group formed; 
updated FAQs; new warning letters
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Medical Marijuana in ALFs or NHs

• IDPH does not reference Assisted Living Facilities or Nursing 
Homes and residents who might wish to use medical 
marijuana.

BUT

• “Caregivers,” who may serve only one patient, are permitted to 
pick up medicine for very ill, homebound patients and are also 
subject to possession limit.
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Medical Marijuana in ALFs or NHs

IDPH Definition of Designated Caregivers:
• What is a designated caregiver?

A designated caregiver is a person who is selected by a qualifying patient as the person 
authorized, on the qualifying patient’s behalf, to possess, obtain from a certified medical 
cannabis dispensary, dispense and assist in the administration of medical cannabis. 
Caregivers must enroll in the program. A designated caregiver is issued a medical 
cannabis registry identification card that allows him/her to possess up to 2.5 ounces of 
medical cannabis on behalf of their patient. It is not legal for caregivers to consume, by 
any means, medical cannabis that has been dispensed on behalf of a registered 
qualifying patient.

• How do I apply to be a designated caregiver?

Complete the designated caregiver section application. The application form lists the 
requirements. Read the application carefully.
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Medical Marijuana in ALFs or NHs

IDPH Definition of Designated Caregivers:
• My designated caregiver is trying to charge me for a cost associated with 

obtaining or possessing medical  cannabis on my behalf. Do I need to pay 
them for their services?

A designated caregiver shall not receive payment or other compensation for services 
provided as a designated caregiver other than reimbursement for reasonable expenses 
incurred in the provision of services as a designated caregiver. In the case of an 
employee working for a hospice provider, nursing facility or medical facility, a visiting 
nurse, personal care attendant or home health aide serving as a designated caregiver, 
the individual shall not receive payment or compensation above or beyond his or her 
regular wages.

• Can a caregiver have more than one patient?

No. A caregiver may only serve one patient.

• Can a caregiver also be a registered qualifying patient?

No. A caregiver may not be a registered qualifying patient.
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Medical Marijuana in ALFs or NHs

IDPH Legal Questions FAQs:

• What happens if I get stopped by law enforcement officers or they come 
to my house?

It may be appropriate in certain circumstances to inform law enforcement that 
you are a participant in the Compassionate Use of Medical Cannabis Pilot 
Program Act and offer to show your registry identification card. However, you 
should always consult with your own private attorney to discuss the protection 
of your rights. At this time, marijuana (cannabis) is a Schedule I controlled 
substance under federal statute. For that reason, participation in the Illinois 
Medical Cannabis Pilot Program may not protect participating patients or 
caregivers from potential criminal liability under federal laws.
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“Medical Marijuana Helps Elderly At Israel’s Nursing Homes,” July 12, 2013

• Moshe Rute is 81-years-old and lives at an Israeli nursing home, Hadarim, 
outside of Tel Aviv. He is also one of 11,000 Israelis that are licensed by the 
government to use medical marijuana – a medicine that helps him forget painful 
memories of the Holocaust.

• 19 residents of Hadarim between the ages of 69 and 101 took part in a study 
that required them to take cannabis three times a day. After a year of 
treatment, the researchers observed reductions in muscle spasms, stiffness, 
tremors, pain and PTSD flashbacks as well as improvements in sleep and 
weight. The patients were also able to reduce their reliance on prescription pills 
by taking cannabis instead.

• That Study also showed dramatic physical and mental improvements following 
cannabis therapy and that the therapy reduced the need for chronic 
medications for many of them.  -- American Friends of Tel Aviv University, 
January 24, 2013.  
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“Medical Marijuana Helps Elderly At Israel’s Nursing Homes,” July 12, 2013

• Medical marijuana is sometimes served mixed with yogurt at Hadarim. It is also 
given as powder, oil, vapor or smoke.
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Medical Marijuana in ALFs or NHs

“Medical Marijuana Helps Elderly At Israel’s Nursing Homes,” July 12, 2013

• This 85 year old resident prefers the yogurt preparation:
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Medical Marijuana in ALFs or NHs

The Nursing Home Dilemma:

• Any patient using medical marijuana breaks federal law.

• Residents/patients are increasingly using medical marijuana to ease their pain.

• But many health care facilities in which they reside, or will reside, receive 
federal funding. through Medicare and Medicaid

• Many facility administrators wonder how they can comply with federal law and 
preserve their Medicare/Medicaid reimbursements, but at the same time permit 
residents to medicate with marijuana.

• Also, staff members may not want to be a “Designated Caregiver” because of 
the inherent fear of prosecution because federal law still considers possession 
of marijuana a crime.  
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Medical Marijuana in ALFs or NHs

The Assisted Living Dilemma:

• Any patient using medical marijuana breaks federal law.

• Residents/patients are increasingly using medical marijuana to ease their pain.

• Said Maribeth Bersani, senior vice president of public policy for the Assisted 
Living Federation of America: “Where do they store [marijuana]? Who assists 
the residents with it? Do they even want to get involved because it still is not 
legal federally? It’s one of those challenges that we are beginning to confront in 
the communities.”

• Also, staff members may not want to be a “Designated Caregiver” because of 
the inherent fear of prosecution because federal law still considers possession 
of marijuana a crime.  
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Medical Marijuana in ALFs or NHs

Administrators and Executive Directors need to decide how and if they should 
allow Medical Marijuana in their homes and communities.

Delicate Balance:

1. Resident Rights

2. Risk of prosecution

3. Risk of loss of Medicare/Medicaid reimbursement

4. Risk of abuse, sale, or theft of marijuana by Designated Caregivers/Residents? 
(How do you track marijuana in the nursing home?  No bubble packs here.)

5. Therapeutic Benefit

 What to do?  -- More clarification is needed by State Public Health Departments 
to help direct use in nursing homes, and at the Federal level by Centers for 
Medicare and Medicaid Services (“CMS”) to clarify Medicare/Medicaid issues.
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What ARE the states doing?

• In most states that allow medical marijuana, laws don’t explicitly address the 
possibility that elderly patients in nursing facilities will want to use it. Alaska’s
medical marijuana law explicitly states that it does not require accommodation 
for users of marijuana medical in any facility monitored by the state’s 
Department of Administration, which includes assisted-living facilities.

• But Michigan, Oregon and Rhode Island do include “agitation of Alzheimer’s” 
as a qualifying condition for legal use of marijuana. 

• When Maine’s medical marijuana law changed in November, 2009 to allow for 
the establishment of dispensaries, the state expressly permitted nursing homes 
and inpatient hospice workers to act as registered medical marijuana 
caregivers for patients.
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What ARE the states doing?

• In New Mexico, which legalized medical marijuana in 2007, the transition to 
allowing facility residents to use it has gone fairly smoothly, said the state’s 
long-term care ombudsman, Sondra Everhart. But the lack of dosing direction 
has caused problems:

“If the marijuana is kept at the nurses’ station, it tends to disappear,” Ms. 
Everhart said. “Pills in nursing homes are in what they call vacuum packs: 
you have to pop a pill out one at a time. They don’t do that with 
marijuana. It’s an amount of marijuana in a small plastic bag, so there is 
no way to track if someone took one or two pinches.”

-- “Medical Marijuana Raises Tough Questions for Nursing Homes,” New York 
Times, by Nushin Rashidian and Alyson Martin, October 27, 2010
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What ARE the states doing?

• Montana’s long-term care ombudsman said that in one state facility, workers 
took medical marijuana from a resident’s lockbox. She also said there were 
claims of staff members approaching a resident, seeking to “share” the 
patient’s marijuana.

• OTHER PROBLEMS:  Other residents may object to the use of marijuana at a 
healthcare facility. A roommate, for instance, might see a medical marijuana 
patient as a criminal, raising additional questions about patients’ rights.

“They have an affirmative right to complain and ask for redress and so 
forth if there’s smoke in the air and it’s aggravating their lungs, or they 
don’t like the smell of marijuana,” said Joe Greenman, legal counsel with 
the Oregon Health Care Association. “And there are cultural complaints, 
because medical marijuana has stigma attached to it.”
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Medical Marijuana and Hospitals

• General Considerations

• Physicians

• Patients
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General Considerations

1. Federal Requirements

2. State Laws

3. Implications
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Federal Requirements

• Controlled Substances Act

 21 U.S.C. § 801 et seq. Cannabis considered Schedule I drug with no currently
accepted medical use, a high potential for abuse and potentially severe
psychological or physical dependence

• DEA Registration

 21 U.S.C. § 824(a) Registration can be suspended or revoked following felony
conviction for violation of Controlled Substances Act

• Medicare and Medicaid

 42 U.S.C. § 1320a-7(a)(4) Secretary of HHS required to exclude providers convicted
of felony relating to the unlawful manufacture, distribution, prescription, or
dispensing of a controlled substance from participation in Federal healthcare
programs (e.g., Medicare, Medicaid, etc.)

 Conditions of Participation and Payment
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Federal Requirements
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State Laws and Hospitals

Some states’ medical marijuana statutes specifically 
address hospitals, including (but not limited to):

• New York

• Maine

• Connecticut
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State Laws: New York

10 NYCRR Ch. XIII, Pt. 1004

• Facilities, including hospitals, can register as designated 
caregivers (10 NYCRR 1004.3), allowing them to assist 
patient with acquisition, possession, administration, etc.

• Designated caregiver hospitals and their employees 
protected from arrest, prosecution, penalties, sanctions, 
etc.  (10 NYCRR 1004.23)

• Vaping generally prohibited (10 NYCRR 1004.18)
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State Laws: Maine

22 Me. Rev. Stat. § 2430–C (as enacted by L.D. 1539 of 2018):

• Legal protection for hospitals and their officers, directors, 
employees, and agents

• Hospital protected from legal liability, penalties, disciplinary 
actions if admitted patient lawfully uses medical marijuana 
products (except smoked forms) at hospital

• Hospital officers, directors, employees, and agents protected
from legal liability, arrest, penalties, disciplinary action if 
admitted patient lawfully uses medical marijuana products 
(except smoked and vaporized forms) at hospital
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State Laws: Connecticut

Conn. Gen. Stat. § 21a-408c

• Nurses protected from arrest or prosecution, penalties, 
disciplinary actions, for “administering marijuana to a 
qualifying patient or research program subject in a 
hospital”
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Implications

• Risky for hospitals to dispense, store, administer, 
possess, etc.

• Hospital pharmacies should avoid involvement
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Authorizing Physicians

Important to develop policy, consider 
various questions:

• Should hospital permit its physicians to issue 
authorizations/recommendations?

• How should hospitals monitor authorizing physicians?

• Implications for credentialing? Peer review?
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Use by Hospital Patients

1. Key Questions

2. Joint Commission Guidelines

3. MN Hosp. Assn Sample Policies

4. What Are Actual Hospitals Doing?
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Key Questions

• Can patients continue use of medical marijuana at the 
hospital?

• Any limitations on form of medical marijuana used?

• Self-administration vs. registered caregiver vs. hospital 
staff?

• Should medical marijuana product be stored on 
premises? If so, where and how?

• How should use be documented in hospital medical 
records?
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Joint Commission Guidelines

MM.03.01.05 – Hospital must safely control medications 
brought into the hospital by patients, their families, or 
licensed independent practitioners.

The hospital must:

• Define when medications brought into the hospital can be 
administered

• Identify the medication and visually evaluate its integrity

• Inform the prescriber and patient if medications brought into the 
hospital are not permitted
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Minnesota Hospital Association 
Sample Policies

Three sample policies:

• Template 1 – No medical marijuana in hospital

• Template 2a – Ongoing lawful use permitted in hospital; no 
hospital involvement (treated as home therapy)

• Template 2b - Ongoing lawful use permitted in hospital; 
some hospital involvement (treated as medication)

https://www.mnhospitals.org/quality-patient-
safety/quality-patient-safety-initiatives/medication-
safety/medical-cannabis

83



Minnesota Hospital Association 
Sample Policies

Template 1:
• Use and possession prohibited in areas covered by hospital license

• If possession discovered, staff must verify patient registration in medical 
marijuana program

• Registered users asked to remove product from premises

• Marijuana held by non-registered users to be handled according to 
hospital’s policy on disposal of illegal drugs

• Patient’s participation in registry documented in medical record

• Hospital should also consider how to handle approved compassionate 
use and/or clinical trials
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Minnesota Hospital Association 
Sample Policies

Template 2a:
• Patients registered in state program permitted to use in hospital

• Medical marijuana exempted from hospital’s medication use policy

• Patient must meet certain criteria for continuation of medical marijuana 
use in hospital

• Hospital must verify patient’s registration in state’s program

• Patient must provide own unexpired medical marijuana product

• Vaporized/smoked products prohibited

• Documentation in medical record

• Product stored in patient’s room or other designated area

• Administration by patient or designated caregiver only; hospital and 
staff do not handle product85



Minnesota Hospital Association 
Sample Policies

Template 2b:
• Patients registered in state program permitted to use in hospital

• Patient must meet certain criteria for continuation of medical marijuana 
use in hospital

• Hospital must verify patient’s registration in state’s program

• Patient must provide own unexpired medical marijuana product

• Vaporized/smoked products prohibited

• Medical marijuana to be included in continuation of therapy order in 
patient’s electronic medical record

• Product stored in automated dispensing cabinet or locked storage

• Nurse to administer and document administration in MAR
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What Are Actual Hospitals Doing?

A few examples:

• Hospital systems in western PA

• Children’s Hospital Colorado

• Johns Hopkins Medicine

• Veterans Health Administration
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Medical Marijuana: Use in Patient Care

1. State Medical Marijuana Programs

2. Federation of State Medical Boards Guidelines

3. State Boards of Medicine

4. Professional Associations

5. Potential Liability
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State Medical Marijuana Programs

• Who can recommend medical marijuana?

• Registration

• Education/training

• Requirements for issuing recommendations
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Federation of State Medical Boards 
Guidelines

• Adopted by FSMB in April 2016

• Intended as resource for state medical boards

• FSMB considered existing laws; board rules, regulations, 
policies; current literature; licensing board disciplinary 
actions; etc.

• Adopted by some state medical boards
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FSMB Guidelines

1. Physician-Patient Relationship

2. Patient Evaluations

3. Informed and Shared Decision 
Making

4. Treatment Agreement

5. Qualifying Conditions

6. Ongoing Monitoring and Adaptation 
of Treatment Plan

7. Consultation and Referral

8. Medical Records

9. Physician Conflicts of Interest
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State Boards of Medicine

• Practice guidelines for recommending medical 
marijuana, standards of care

• Disciplinary actions

• Silence
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State Boards of Medicine

A Cautionary Tale from New Jersey

Physician’s medical license temporarily suspended in early 
2019 pending further investigation for allegedly:

• Recommending marijuana in violation of NJ’s medical marijuana 
program requirements 

• Registering thousands of patients, often without personally meeting or 
examining them 

• Registering patients who did not have qualifying health conditions
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Professional Association Statements

• American Medical Association

• American Academy of Pediatrics

• American Pain Society

• American Society of Addiction Medicine
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Potential Liability Concerns
for Physicians

• Failure to meet standard of care

• Failure to obtain informed consent

• Issues arising from:

• Lack of rigorous studies supporting efficacy

• Limited understanding of side effects interactions 
with other medications
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Other Concerns for Healthcare 
Practices and Facilities

Use of medical marijuana by:

• Employees in General

• Medical Staff/Licensed Practitioners



Employees and Medical Staff

1. Drug Free Workplace Policies

2. Physicians, Nurses, Other Licensed Staff

3. Employment Discrimination

4. Recent Cases
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Drug Free Workplace Policies

• Federal Drug-Free Workplace Act of 1988
 41 U.S. Code § 8100 et al. (“DFWA”) requires “contractors” and 

“grantees” to agree to provide drug-free workplace as a precondition 
to receiving and maintaining a contract or grant from a Federal agency

• Hospital- or state-imposed drug free workplace policies

• Implications:

 Prohibition on possession and use on premises

 Employee drug testing
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Physicians, Nurses, Other Licensed Staff

• Suspicion of impairment?

• Fitness for duty

• Reasonable suspicion

• Drug testing

• Risk to patients?

• Licensure implications

• Liability

• Reporting requirements?

• State licensing boards
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Employment Discrimination

• Various approaches in medical marijuana statutes

• Some statutes entirely silent

• General prohibitions

• Employment-specific prohibitions

• Limits to prohibitions on discrimination

• Use in workplace

• Impairment and risk of harm
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Employment Discrimination

Example: Pennsylvania’s Medical Marijuana Act
35 P.S. § 10231.2103(b)

• Employment actions taken “solely on the basis of [an individual’s] status as an 
individual who is certified to use medical marijuana” prohibited

• Employer not required to make accommodations for use “on the property or 
premises of any place of employment”

• Employer may discipline employee “for being under the influence of medical 
marijuana in the workplace or for working while under the influence of 
medical marijuana when the employee’s conduct falls below the standard of 
care normally accepted for that position”
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Employment Discrimination

Recent cases:

• Callaghan v. Darlington Fabrics Corp. and the Moore Company
(Superior Court of Rhode Island, 2017)

• Barbuto v. Advantage Sales and Marketing, LLC
(Supreme Judicial Court of Massachusetts, 2017)

• Noffsinger v. SSC Niantic Operating Co., LLC
(U.S. District Court for the District of Connecticut, 2018)

• Nellis v. Sunrise Hospital and Medical Center, LLC
(Nevada Eight Judicial District Court, 2018)

• Whitmire v. Wal-Mart Stores Inc.
(U.S. District Court for the District of Arizona, 2019)

• Wild v. Carriage Funeral Holdings, Inc.
(Superior court of New Jersey, 2019)
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Disclaimer

This presentation and handouts are for general 
information and do not include a full legal analysis of 
the matters presented.  They should not be 
construed or relied upon as legal advice or legal 
opinion on any specific facts or circumstances.
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