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Facility Relationship With 
Employees



Illegal under Federal Law
What Rights do Employers Maintain?
 The Controlled Substance Act identifies marijuana as an unlawful schedule 1 controlled substance.

 The Americans with Disabilities Act (“ADA”) 
 Does not protect individuals who currently use illegal drugs as defined under federal law.

 current user of illegal drugs is not a qualified individual with a disability. 42 U.S.C. § 12114(a); 29 C.F.R. § 1630.3(a).

 Provides that employers may prohibit and test for illegal drugs in the workplace.
 defines “illegal drugs” as those defined by Controlled Substances Act. 42 U.S.C. § 12112(d).

 States that an employees who engage in illegal drug use may be held to the same performance and conduct standards as 
other employees, even if performance or conduct problems are related to illegal drug use.

 Pre-employment drug tests are not a “medical exam” under the ADA. EEOC Technical Assistance Manual on the ADA §
8.8H

 However, the ADA prohibits employers from discriminating against employees and applicants based on their disability.  
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The Changing Landscape Of Marijuana Laws
 31 States permit prescribed use of medical marijuana: Alaska, Arizona, Arkansas, California, Colorado, Connecticut, 

Delaware, Florida, Georgia, Hawaii, Illinois, Maine, Maryland, Maryland, Massachusetts, Michigan, Minnesota, 
Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oklahoma, Oregon, 
Pennsylvania, Vermont, Washington. West Virginia.

 17 States and Washington D.C. allow medical and recreational marijuana use: Alaska, Arizona, California, Colorado, 
Georgia, Illinois, Hawaii, Maine, Massachusetts, Michigan, Montana, Nevada, New Jersey, New York, Oregon, 
Vermont, Washington. 

 No uniformity in the employment context

 Prohibit discrimination based solely on registered medical use, recreational use or positive tests - Arkansas, 
Connecticut, Delaware, Illinois, Maine, Minnesota, Nevada, New Jersey, New York, Oklahoma, Pennsylvania, 
Rhode Island, West Virginia.

 No protections for employee on or off duty medical use – Alaska, Arizona, California, Colorado, D.C., Florida, 
Georgia, Hawaii, Massachusetts, Michigan, Montana, New Hampshire, New Mexico, N. Dakota, Ohio, Oregon, 
Vermont, Washington.
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Employer Rights At The Federal, State, And Local Levels
 Maryland, Missouri, New Hampshire, New Mexico, Oklahoma, Nevada, West Virginia: No protections for marijuana users in safety 

sensitive positions.

 However, just because your respective state does not have an safety-sensitive carve out does not mean you have no protections. As seen 
in the prior slide, many states offer no protections for employee on or off duty medical use 

 New Jersey: Employers may still prohibit and take adverse employment actions against an employee for possession and use of intoxicating 
substances during work hours or on the premises 

 Delaware: Employers are not required to accommodate medical marijuana use in any place of employment or to allow employees to work under 
the influence. However, employers cannot assume patient employees are under the influence merely because marijuana is detected in a 
drug test. Employers may discipline employees for ingesting marijuana at work or working under the influence. 16 Del. C. § 4907A.

 Georgia: Employers are not required to accommodate medical marijuana users or permit the use of medical marijuana in the workplace. OCGA 
§ 16-12-191(f).

 New York City and Philadelphia (effective January 1, 2022 in Philadelphia): Only applies to pre-employment testing: Prohibits testing 
applicants for THC, except for those applying for: safety sensitive positions, those supervising children, patients or vulnerable persons, positions 
requiring a CDL, and positions requiring drug testing. Nothing stops the employer in these rules to test during employment. .
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Challenges With Drug Testing Generally

The science used to test for 
marijuana has been slow to catch 

up with increased legalization. 
There is no test for current 

marijuana “influence.” 

An employee may test positive for 
marijuana even if he/she used the 
drug days before their shift began 
and were not actually impaired on 

the job.  

This creates a significant challenge 
for employers who wish to 

discipline employees who are 
believed to be impaired on the job.

Even if an employee tests positive, it 
could be difficult to show that an 

employee was “under the influence” 
while working. 

Look for signs of unusual behavior – strange 
speech, slow moments, red eyes, etc.
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Drug Testing Issues
 Employers do not have to: permit employees to work under the influence, accommodate the use of medical 

marijuana on the premises, withhold discipline where an employee is under the influence in the workplace, or 
take any action that violates federal law. 

 If an employee has a valid state-issued medical marijuana identification card and occupies a safety-sensitive 
position, employers should engage in the interactive process to determine if an accommodation other than 
permitting the use of medical marijuana is available.

 Relevant analysis for safety sensitive positions: whether the position involves the operation or maintenance of 
motorized vehicles, machinery, or equipment that could cause serious injury or death to the employee or 
surrounding employees.

 Keep in mind that an employee’s status as a “qualified medical marijuana user” may afford the employee 
protection against discrimination based on a disability.
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Medical Marijuana Laws And Drug Testing – By State

 New Jersey: If an employer has a drug testing policy and an employee/applicant tests positive for cannabis, the 
employer must offer the employee/applicant an opportunity to present a legitimate medical explanation for the 
positive test result and written notice of this right to explain. 

 Pennsylvania: Employers may not discharge, threaten, refuse to hire, or otherwise discriminate or retaliate 
against an employee based solely on the employee’s status as a person certified to use medical marijuana. 
Employers are not required to accommodate medical marijuana use at a place of employment or commit an act 
that would put the employer or any person acting on behalf in violation of federal law. Employers may discipline 
employees for being under the influence of medical marijuana in the workplace. 35 PS § 10231-2103(b). The 
law prohibits being under the influence of medical marijuana in certain safety-sensitive jobs (35 P.S. §
10231.510).

 Delaware: Employers are not required to accommodate medical marijuana use in any place of employment or 
to allow employees to work under the influence. However, employers cannot assume employees are under the 
influence merely because marijuana is detected in a drug test. Employers may discipline employees for 
ingesting marijuana at work or working under the influence. 16 Del. C. § 4907A.

 Florida: Not permitted to use medical marijuana at place of employment unless permitted by employer. Fla. 
Stat. § 381.986(1)(j)(5)(c). 
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Debilitating Conditions Which Tend To Qualify 
 Amyotrophic lateral sclerosis

 Anxiety

 Migraines

 Autism

 Cancer

 Post-traumatic stress disorder

 Severe or chronic pain

 Terminal illness with prognosis of less than 12 months

 Crohn’s disease
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 Epilepsy

 Glaucoma

 HIV/AIDS

 Muscular dystrophy

 Inflammatory bowel disease

 Intractable seizures

 Multiple sclerosis

 Tourette’s syndrome

 Chronic pain of “visceral origin” (including 
pancreatitis, irritable bowel syndrome, and bowel 
dysfunction)



Zero-Tolerance Policy: No More
 What About Zero-Tolerance Policies? 

 Although some states (Colorado, Michigan, Oregon, Washington, New Mexico) have upheld zero-tolerance policies on the 
grounds that marijuana use remains illegal under Federal law… 

 Be aware that cannabis patients in Massachusetts, Rhode Island, and Connecticut won lawsuits against companies in 2017 
that rescinded job offers or fired workers because of positive tests for cannabis.

 Employers should not ignore these cases even if they are not in those states. 

 Maine, Nevada, Arizona, Minnesota, New Jersey, New York and Delaware have also limited an employer’s ability to 
penalize applicants and employees who are authorized to use medical marijuana.
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What Should Be Done, Policy Wise?
Employers may need to update policies to:
 Ensure they are clear that testing positive for an illegal drug – including medical marijuana – is a policy violation, 

and the employer reserves the right to take adverse action based upon test results (to the fullest extent under the 
law).

 Ensure that justifications and safety-sensitive positions, including any task that may be deemed life threatening, are 
fully explained.

 Ensure test identifies active THC.

 Comply with the discipline and non-discrimination provisions of state and local laws. 
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 State medical marijuana laws directly conflict with the federal Controlled Substance Act (CSA).
 CSA identifies marijuana as an unlawful Schedule 1 controlled substance. 
 The U.S. Supreme Court has held that there is no exception to the CSA’s prohibitions on 

manufacturing and distributing marijuana for medical necessity.
 States do not have the authority to legalize what Congress has deemed unlawful.
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Federal v. State Law Conflicts Continued
 U.S. Department of Transportation Drug & Alcohol Testing Regulations
 Federally mandated drug-free workplace programs (e.g., US DOT programs) require 

employers to report positive marijuana test results, regardless of whether an employee’s use 
of marijuana is for medicinal purposes.

 Drug-Free Workplace Act of 1988 (DFWA)
 Family and Medical Leave Act (FMLA)
 Americans With Disabilities Act (ADA)
 Because medical marijuana remains illegal under federal law, employers are not required to 

accommodate its use under the ADA.  
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DFWA May Not Preempt State Marijuana Laws
U.S. District Court in Connecticut is the first federal court to rule that federal law DOES NOT preempt a state 
law that expressly prohibits employers from firing or refusing to hire someone who uses marijuana for 
medical purposes. See Noffsinger v. SSC Niantic Operating Company (October, 2018). 
 Employee was given a conditional job offer as a recreational therapist and, the day before her scheduled 

start date, her offer was rescinded after she tested positive for medical marijuana.
 The court ruled that the state statute authorizing the use of medical marijuana was not preempted by the 

three federal statutes that generally appear front and center in these cases – the CSA, the ADA, and the 
Food, Drug and Cosmetics Act.
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DFWA May Not Preempt State Marijuana Laws
U.S. District Judge in Noffsinger rejected the employer’s claim that, as a federal contractor, it was barred 
from hiring someone who uses marijuana outside the workplace.

Noffsinger case is important. 
 It’s the first case of its kind to determine that marijuana’s illegality under federal law does not bar an employment 

claim based on state law. 

 For example, like Connecticut’s law, New Jersey’s CUMCA prohibits discrimination against employees and 
applicants “solely on the basis of such employee’s status as an individual who is certified to use medical marijuana.” 
If states have similar language, which many others do, Noffsinger may have persuasiveness. 

 Thus, all employers, including federal contractors, need to be aware of state laws governing the use of marijuana for 
recreational or medical purposes.  

 Depending on the language of the particular state statute at issue, an employer may face liability for taking an 
adverse action against an employee or applicant who tests positive for marijuana. 
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The U.S. District Court dismissed a lawsuit brought by an employee who alleged discrimination under the 
Montana Medical Marijuana Act because he was discharged for testing positive for marijuana use. See 
Carlson v. Charter Communication, LLC (November 2018).
 The plaintiff, a medical marijuana cardholder under Montana state law, tested positive for THC (a cannabinoid) after 

an accident in a company-owned vehicle. 

 His employer, a federal contractor required to comply with the DFWA, terminated his employment because the 
positive test result violated its employment policy.

 The District Court of Montana held that the employer was within its rights to discharge the plaintiff because: 

 (1) the DFWA preempts the MMA on the issue of whether a federal contractor can employ a medical marijuana user; 
and 

 (2) the MMA does not provide employment protections to medical marijuana cardholders. 
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What Should Be Done Now?

Employers should follow these best practices:
 Determine an organizational approach to marijuana testing.

 Update workplace policies and procedures  to ensure compliance with the nondiscrimination portions of the laws.

 Provide training to managers and human resources professionals with regard to the requirements and restrictions of 
state and local law.  

 Consider researching the market for tests that provide an objective measure of impairment due to cannabis.

 Act carefully when considering adverse employment actions by thoughtfully evaluating the applicable statutes and 
case law of the relevant jurisdictions.
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Facility Relationship With 
Residents



Cannabis Use By Adults Over Age 65 
Between 2006 and 2013, the rate of past-year marijuana use among those over 50 
increased by 71.4%
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Cannabis Use By Adults Over Age 65 

Marijuana is no longer simply smoking joints.

 Smoking (joints/pipes/bongs)
 Vape
 Edibles
 Oils
 Lotions
 Sprays
 Infusions 
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Why Would Anyone Use Medical Marijuana If Recreational 
Marijuana is Legal?
Differences in Medical vs. Recreational Marijuana
 Purpose. – Clinical vs. Entertainment
 Medical marijuana is intended for use treating diseases
 Recreational marijuana is used for the psychoactive effects; the “high”

 Composition
 Medical marijuana is grown to be higher in non-psychoactive ingredients (“cannabinoids”) 

such as CBD and is regulated and more consistent
 Recreational marijuana is grown for the high with higher levels of THC and quality can vary 

widely
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Differences in Medical vs. Recreational Marijuana
 Purchase experience
 Medical marijuana dispensaries are like a pharmacy
 Recreational marijuana dispensaries are like a health food store

 Cost
 Medical marijuana is taxed minimally  (NJ: 4% until 6/30/21; 2% until 6/30/22; 0% after 

7/1/22)
 Recreational marijuana is subject to larger and multiple taxes (6.625% sales tax, plus excise 

tax, plus local taxes imposed upon each stage of production)
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

 State medical marijuana laws directly conflict with the federal Controlled Substance Act (CSA).
 CSA identifies marijuana as an unlawful Schedule 1 controlled substance. 
 The U.S. Supreme Court has held that there is no exception to the CSA’s prohibitions on 

manufacturing and distributing marijuana for medical necessity.
 States do not have the authority to legalize what Congress has deemed unlawful.
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

Medicaid / Medicare Conditions of Participation
 CSA prohibits manufacture, distribution, dispensing, and possession of marijuana for any 

purpose, including medical treatment purposes.
 Medicaid and Medicaid providers must certify that they are in compliance with all federal 

laws.

Americans With Disabilities Act (ADA)
 Because medical marijuana remains illegal under federal law, employers are not required to 

accommodate its use under the ADA.  
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Nursing Home vs Assisted Living

Nursing Home Federal Oversight
 Medicare Conditions of Participation
 Medicaid Conditions of Participation

 Assisted Living Federal Oversight
Medicaid provider agreements / Medicaid waiver
 HUD 
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

Enforcement
 August 2013, Obama Administration calls for prosecutorial discretion in states where marijuana has been legalized; 

basically a “live and let live” approach to state marijuana legalization (“Cole Memo”)

 2014, Rohrabacher-Farr Amendment to each years’ Omnibus Spending Bill prohibits the use of federal funds to 
enforce the CSA with respect to medical marijuana in those states in which it has been legalized. (Renewed 
9/30/21)

 January 4, 2018, Trump Administration restores the pre-Obama principles that Federal prosecutors are to “weigh all 
relevant considerations, including federal law enforcement priorities set by the Attorney General, the seriousness of 
the crime, the deterrent effect of criminal prosecution, and the cumulative impact of particular crimes on the 
community.”  (Rescinded Cole Memo)

 2021, AG Garland has not reinstated the Cole Memo but has said that the Justice Department under his leadership 
would not pursue cases against Americans "complying with the laws in states that have legalized and are effectively 
regulating marijuana“.

 No cases of prosecution/noncompliance of medical marijuana (yet?).
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

Enforcement

“Once comprehensive, the Federal Government’s current approach is a half-in, half-
out regime that simultaneously tolerates and forbids local use of marijuana. This 
contradictory and unstable state of affairs strains basic principles of federalism and 
conceals traps for the unwary.”

Standing Akimbo, LLC, et al., v. United States. 141 S. Ct. 2236 (2021)
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Am I Required to Allow Medical Marijuana in my Facility?
No.  Maybe?
 Marijuana is still a Schedule I drug for which there is no currently accepted medical use under 

federal law.
 As a recipient of Medicare/Medicaid funds, long term care facility is a party to a federal contract.
 CSA prohibits facilities, and those acting in their behalf, from distributing, dispensing or 

possessing marijuana.
 Smoking marijuana can also be prohibited under a facility’s “no-smoking” policy.
 But state laws vary
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California’s Ryan’s Law
SB-311 Compassionate Access to Medical Cannabis Act (Ryan’s Law)
 Requires specified types of health care facilities to allow a terminally ill patient’s use of 

medicinal cannabis within the health care facility
 Signed into Law September 28, 2021.
 Originally vetoed on October 12, 2019 over concerns with conflicting Federal law.
 Fails to fully address state/federal law conflict.  Allows facility to suspend compliance if 

federal agency initiates an “enforcement action”
 Passed after Co-Sponsoring Senator received letter from CMS (which clarifies little)
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

State Enforcement Varies
 Massachusetts – Employee of hospice, nursing facility or medical facility may serve as a personal caregiver to a 

resident.

 Minnesota - Employees of a nursing home or assisted living facility are not subject to state law prosecution for 
possession or distribution when acting in the course of their duties.  The statute also allows nursing homes and 
assisted living facilities to reasonably restrict the use of medical cannabis by residents. 

 Ohio – facility employees may not be caregivers.

 Alaska - bans medical marijuana use in nursing homes and assisted living facilities. 

 Missouri – facilities or employees cannot act as caregivers for their residents. ⁻

 Florida - does not list nursing home or assisted living facility employees as caregivers. Hospice employees can act 
as caregivers. 
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Resident Medical Marijuana Use - Federal v. State Law Conflicts

State Enforcement Varies
 Maine - permits hospice and nursing homes to register as caregivers. Employees that treat 

registered residents must have registry identification cards.  Facility participation is voluntary.
 New York - allows nursing and assisted living facilities to register as a caregiver. Employees of 

facilities registered as caregivers are not subject to prosecution.
 Arizona - prohibits facilities from “unreasonably limiting” a registered patient's access to or use 

of medical marijuana.  
 Pennsylvania - announced that it will not cite facilities for licensure violations related to medical 

marijuana use by residents, so long as state rules are followed.  
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Resident Rights vs. Federal and State Law

Survey 
 42 C.F.R. § 483.10 Resident Rights. Includes resident right to self- determination, freedom of 

choice, the right to have needs reasonably accommodated, and the right to participate in his or 
her treatment, including the self-administration of medications (when deemed clinically 
appropriate). 

 42 C.F.R. §483.25 Quality of Care: Each resident must receive, and the facility must provide the 
necessary care and services to attain or maintain the highest practicable physical, mental, and 
psychosocial well- being, in accordance with the comprehensive assessment and plan of care. 
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Can I Allow Medical Marijuana in my Facility?
Yes, with considerations.
 Federal enforcement is unclear, but allowing medical marijuana can be done with a plan 

concerning:
 Clinical considerations
 Storage
 Administration
 Procurement
 Mobility devices
 Smoking vs other means
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Resident Recreational Marijuana Use - Federal v. State Law Conflicts

 State laws generally provide protections to individuals using marijuana in their own homes, 
including rental properties;
 Application to long term care facilities is unclear

 CSA still identifies marijuana as an unlawful Schedule I controlled substance. 
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Am I Required to Allow Recreational Marijuana in my Facility?

May Depend on State Law
 How are facilities regulated per state law?

 Does landlord/tenant law apply?

 SNF vs. AL

 Example: New Jersey recreational marijuana law prohibits a landlord from denying entry or evicting tenant for 
marijuana use, but has an exception where an owner permitting use may cause a violation of a federal contract or 
loss of federal funding.

 While not clear, Medicare/Medicaid Conditions of Participation and CSA prohibition apply equally as with medical 
marijuana.

 Various HUD rules prohibit marijuana use by tenants or give landlords leeway with respect to eviction.

 Facility can still enforce “no-smoking” policy.
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What Should Be Done Now?

 Determine whether to allow resident use of marijuana in facility.
 If allowing use, thoroughly analyze mechanisms by which residents and facility will remain in 

compliance with law.
 Update policies an procedures to reflect decision on use in facility.
 Communicate marijuana use policies and procedures to staff, residents and families.
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This PowerPoint presentation is for informational purposes only and does not constitute legal advice or a legal opinion on any specific facts or 
circumstances. The contents are intended as general information only. You are urged to consult your own lawyer concerning your situation and specific 
legal questions you may have.
Copyright © 2018 Buchanan Ingersoll & Rooney. All rights reserved.

Thank you! If you have questions, please contact us:

Charlene Gedeus, Esq.
Counsel

(215) 665-3812
charlene.gedeus@bipc.com

Brian Rath, Esq.
Counsel

(609) 987-6827 
brian.rath@bipc.com
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