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What is the “Snapshot” Date?

▪ Medicaid is an asset-tested program. In most cases, clients need to
“spend down” to allowable asset levels.

▪ The snapshot date is the starting point for calculating how much the
client needs to spend their assets down. Only needed for married clients.

▪ For applicants in a nursing home, the snapshot is taken on the first day
of institutionalization.

▪ For applicants seeking home care, the snapshot date varies by state. It
may be the day the Medicaid application is submitted, the day the
applicant needs help with activities of daily living, etc.

▪ Once the value of the countable assets on the snapshot date is
established, the client then proceeds to spend down to the allowable
asset level under Medicaid rules.
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Asset Limitation 
for a Married Applicant

◼ Medicaid rules provide special asset protection for the spouse in the
community to ensure that he/she can continue to live safely in the
community. This is the Community Spouse Resource Allowance (CSRA).

◼ All of the couple’s countable assets will be lumped together in one figure,
regardless of which spouse owns which assets.

◼ That figure will then be split in half with ½ attributable to the
institutionalized spouse, ½ attributable to the community spouse.

◼ The institutionalized spouse will be able to keep a very low amount
($2,000 in most states).

◼ The community spouse can keep up to $137,400 with a “floor” of
$27,480 (2022).
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Asset Limitation 
for a Married Applicant

◼ Some states allow the community spouse to keep up to $137,400 
regardless of whether or not the figure represents ½ of the total 
countable assets. These are known as “100% States”. 

Example:   A married couple has total countable assets of $120,000. 

“50% State”: community spouse must spend down to $60,000.

“100% State”: community spouse keeps the entire $120,000.

◼ 100% States: Alaska, California, Colorado, Florida, Georgia, Hawaii, 
Illinois, Louisiana, Maine, Minnesota, Mississippi, South Carolina, 
Vermont, Wyoming. 

◼ Two states use a figure that is not tied to the federal guidelines: South 
Carolina ($66,480) and Illinois ($109,560).
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Timing the Purchase of Exempt Assets

◼ Certain assets are “exempt” or “non-countable” for Medicaid
eligibility purposes.

◼ Examples: a house with certain individuals living in it, irrevocable
pre-paid funeral contracts, one car for the community spouse,
etc.

◼ Don’t start the spend-down process prematurely!

◼ Ideally, clients should delay the purchase of exempt assets until
after the snapshot date.

◼ It is best to maximize the countable assets at the time of the snap
shot date. This will maximize the amount of assets that the
community spouse is allowed to keep (the CSRA).
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Case Study: 
Couple with Less than the Maximum CSRA

◼ Frank & Joan are married. Frank is admitted to the nursing home.
The total amount of countable assets for the couple on the snap
shot date is $100,000.

◼ $50,000 is attributable to Frank, $50,000 is attributable to Joan. It
does not matter how much money is actually in each spouse’s
name. This step is part of a “50% State” calculation.

◼ Frank will be allowed to keep approximately $2,000.

◼ 50% State: Joan can keep $50,000, less than the maximum CSRA
($137,400).

◼ 100% State: Joan keeps the remaining $98,000 but still less than the
maximum CSRA.
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Case Study: 
Couple with More than the Maximum CSRA

◼ Same facts, except that the couple’s countable assets on Frank’s 
date of institutionalization are $300,000. 

◼ $150,000 is attributable to Frank, $150,000 is attributable to Joan. 

◼ Frank still needs to spend his half down to approximately $2,000.

◼ 50% State: This time Joan can keep $137,400. She will need to 
spend down $12,600, but now she can keep the maximum CSRA.

◼ 100% State: Same result as 50% State.





 This is the amount of income allowed to the community spouse. 

 MMMNA is state specific. However, most use the following:

 The minimum amount is $2177.50.

 The maximum amount is $3435 (2022 figures).

 A formula incorporating shelter costs such as utilities, 

rent/mortgage, property taxes, and property insurance premiums 

determines where the community spouse falls between the minimum 

and the maximum (shelter standard).



 The community spouse gets to keep all of their income, even if it is 

higher than the maximum monthly maintenance needs allowance.

 Joint income is attributed half to the nursing home resident and half 

to the community spouse.  

 If the community spouse’s income is below the minimum monthly 

maintenance needs allowance, they will keep some of the nursing 

home resident’s income to get them to at least the minimum 

amount.  



Mom and Dad have $150,000 of countable resources.  The entire $150,000 

is put into Mom’s name and the Resource Assessment is obtained, allowing 

Mom to keep $75,000. Mom executes a $75,000 actuarially sound

promissory note with a family member.  Dad applies for Medicaid and the 

application should be approved, having met the requirements in 42 USC 

1396p.  Mom has her CSRA, and the $75,000 of excess resources has been 

converted from a countable resource to a stream of income to Mom. The 

family member named in the note now has the $75,000 of excess resources 

and pays it back to Mom as monthly income (with interest as required by the 

IRS). This gives Mom much-needed additional income to replace the loss of 

Dad's income, as well.  It is a win-win.  In some states, Mom would lose 

Dad’s income until the note is paid back in full.
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What are “Exempt” Resources?

▪ “Exempt Resources” are assets that the State will allow you to
keep under the Medicaid Program.

▪ Institutionalized spouse can keep very little in liquid assets (up to
$2,000 in most states).

▪ Community spouse can keep up to $137,400 in liquid assets.

▪ The home if occupied by a spouse, disabled/blind child or child
under age 21, or if applicant plans to return home.

▪ Personal effects;

▪ One car for the community spouse;



What are “Exempt” Resources?

▪ Burial spaces & items.

▪ Irrevocable and prepaid funeral contracts.

▪ Term life insurance of any value.

▪ Cash value of life insurance that has a total face value of
$1,500 or less.

▪ “Partnership Policy” long term care insurance payout
equivalent.

▪ Income-producing property (e.g. rental property).

www.keenan-law.com



What are “Exempt” Resources?

▪ Certain annuities.

▪ Certain types of trusts.

▪ Retirement accounts (401Ks, IRAs) in some states.

▪ Exempt in CA, DC, FL, GA, ID, KY, MS, NY, ND, OH, RI, SC, VT.

▪ Community spouse’s account exempt in AK, CA, DE, DC, FL, GA,
ID, IN, KS, KY, MS, NY, ND, OH, PA, RI, SC, UT, VT, WV, WI, WY.

▪ But check your state’s rules. In some states, the account must
be in payout status for it to be considered exempt.

www.keenan-law.com
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What is the Medicaid “Spend Down”?

◼ The “spend down” is spending assets until you reach the asset
limitation for Medicaid eligibility.

◼ Anything spent for the benefit of either spouse is an allowable
spend-down item.

◼ Examples: fixing up the house, upgrading the car, purchasing pre-
paid burial contracts, paying off debts.

◼ Gifting assets away is not “spending down” and will create a
Medicaid eligibility problem.
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Do Not Spend Down Exempt Assets

◼ Spending down, in most cases, will entail spending liquid assets
down to the allowable asset limitation.

◼ Make sure the clients are clear on when they can stop spending
down their liquid assets.

◼ Help clients identify their exempt assets and make sure they do not
include those assets in the spend-down to Medicaid eligibility.

◼ Explore options for converting cash (countable assets) into exempt
assets as part of the spend-down.





 To qualify for Medicaid in the nursing home, a Resident must meet 

the following criteria:

 Have been in an institution for 30 days or longer (hospital or 

skilled care facility)

 Be in a nursing home (some states allow for assisted living)

 Be in a Medicaid bed

 Need skilled or intermediate nursing care

 Meet Medicaid’s financial criteria



 To be Medicaid-eligible, person must be receiving skilled- or 

intermediate-level nursing care.  Each state will have their own 

guidelines as to how many of these activities of daily living one must 

receive help with in order to be considered skilled or intermediate. 

1.Eating

2.Walking

3.Bathing

4.Dressing

5.Toileting

6.Transferring (i.e., bed to chair)



 In Medicaid language, an asset is called a Resource.

 Resources are those assets that an individual or a couple own and 

can apply, either directly or by sale or conversion, to meet basic 

needs of food, clothing and shelter. This includes anything owned 

by their revocable trust.

 Translation – everything you own or have a legal right to assert a 

claim upon 

 A disclaimed inheritance is a resource because of the right to assert 

a claim.  Therefore, try to avoid leaving an inheritance to a nursing 

home resident.  Leave the asset to his or her heirs instead.



 A single person (or married when both spouses are in the 

Nursing Home - $3,000) is resource-eligible when their 

countable resources are less than $2,000.

 A Community Spouse may keep half (50%) of countable 

resources up to a maximum of $137,400 (KY 2022), called the 

Community Spouse Resource Allowance (CSRA).

 A Community Spouse may keep all countable resources if the 

total is less than $27,480 (KY 2022).



 In income cap states, eligibility for Medicaid benefits is barred if the 

institutionalized person’s income is over $2,523/month. 

 Practically, when the income above $2,523 is placed in a Qualified 

Income Trust, also known as a Miller Trust, the applicant is income 

eligible.  Bottom line – if income is less than the cost of the nursing 

home, they are eligible from an income standpoint.

 The income of the spouse of an institutionalized person is not 

limited.
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Medicaid Gifting Rules

▪ The finances for both the applicant and spouse are audited for
the 5-year period leading up to the Medicaid application.

▪ Generally, any transfer of assets that does not benefit the
applicant or the spouse is a “gift” and a disqualifying transfer.

▪ The number of months in the nursing home that the gifted assets
could have paid for = the period of ineligibility for Medicaid (the
“penalty period”).

▪ The penalty period begins to run once the applicant is otherwise
eligible for Medicaid.

▪ Beware of clients’ confusion with the annual gift tax exclusion
amount (currently $16,000).
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Some Gifting is Allowed:
“Exempt” Transfers

A Medicaid applicant is allowed to transfer any type of 
asset of any value to the following:

◼ A spouse.

◼ A blind or disabled child.

◼ A trust for the benefit of a blind or disabled child.

◼ A trust for the sole benefit of a disabled individual under
the age of 65 (including a special type of trust for the
applicant).
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Gifting the House Can Be 
an Exempt Transfer

A Medicaid applicant can transfer the house without a penalty to any 
of three individuals:

◼ The spouse.

◼ To a sibling who has lived in the home for the one-year period
preceding the applicant’s institutionalization, and who already has
an equity interest in the home.

◼ To a child who has lived in the house for at least two years
preceding the applicant’s institutionalization, and provided enough
care to keep the applicant out of a nursing home during that two-
year period.
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Consider Converting Countable Assets
into Exempt Assets

◼ Purchase irrevocable funeral contracts for each spouse, since this
will be a guaranteed expense at some point!

◼ Upgrade the car for the community spouse.

◼ Buy a more expensive home for the community spouse.

◼ Purchase new furnishings and/or appliances for the home.

◼ Have work done on the community spouse’s home.



Transfers for Purposes Other 
Than to Obtain Medicaid Benefits

◼ State can determine that a transfer is exempt if convinced that the
transfer was not motivated by Medicaid planning.

◼ This is a very fact-specific exemption.

◼ Generally, this argument is available only when the following was
true at the time of the transfer:

– Applicant was relatively young at the time of the transfer, and

– Medical records prove that there were no major health
concerns.

www.keenan-law.com





 A Durable Power of Attorney allows the Attorney-in-Fact to handle the 

Principal’s financial and legal affairs.

 “Durable” means it stays in effect even if the Principal is incompetent. 

Durability language must be included in the document. 

 Name only one person as Attorney-in-Fact, and name an alternate. If 

your client insists on naming two people, consider whether they may 

act independent of each other. 

 A Power of Attorney that is several years old might not work.

 In many states, the original Power of Attorney needs to be recorded in 

the deed room of every county in which there is real estate owned.

2



 Springing vs. Immediate

 Include language authorizing the power to appoint pay on death 

designees, co-owners, and beneficiaries. 

 Include language authorizing trustmaking and other trust powers

 QIT may be needed and bank may not allow POA to open a trust account if the POA 

signed the Trust without specific authorization for same.  

 Include language authorizing gifting including to the attorney-in-fact

 Transfer of assets common tool to preserve assets if Medicaid or VA 

benefits are needed

 Absent express gifting language, attorney-in-fact may not have the 

authority to make gifts, especially gifts of real property.

3



 YES! 

 Most couples have some individual assets –

individual retirement accounts, pensions, bank 

accounts, etc.

 Utility companies and digital assets. 

4



Divorce as a Strategy

Michael J. Keenan, Esq.

Presentation for 

Strafford Publications

May 26, 2022

South Glastonbury, CT 
www.keenan-law.com 



www.keenan-law.com

Is a “Medicaid Divorce” an Option?

▪ A “Medicaid Divorce” is where a legal divorce is executed in an effort to 
protect a greater portion of the marital assets for the community spouse 
and lower the countable assets for the institutionalized spouse.

▪ Income protection is not an issue since the community spouse’s income 
is ignored for Medicaid eligibility purposes. 

▪ Since 1988, community spouses have enjoyed a protected resource 
amount (maximum today is $137,400) making Medicaid divorces less 
common.

▪ If a couple has considerable assets (>$500K) then a Medicaid divorce may 
be a viable planning consideration. 



www.keenan-law.com

Is a “Medicaid Divorce” an Option?

◼ Examining your state’s divorce laws is important since that will dictate 
how much each spouse can keep after the divorce.

◼ If the community spouse has a large IRA and IRAs are countable in your 
state, a Medicaid divorce may be a consideration. 

◼ Prenuptial agreements are ignored in the context of Medicaid eligibility.

◼ If the State discovers that the divorce settlement inequitably favored the 
healthy spouse, it may be treated as a disqualifying transfer.

- Whether or not each spouse had their own attorneys may be a 
factor.



Is a “Medicaid Divorce” an Option?

◼ Consider the Social Security ramifications of divorce, particularly 
if the sick spouse is the spouse with the more extensive work 
record.

◼ A practitioner may have ethical concerns and/or personal 
misgivings about advising clients to seek a divorce when the 
typical grounds for a divorce are not present. 

◼ Bottom Line: Medicaid divorce could be a very effective planning 
tool for clients (regardless of the attorney’s personal views), but 
be careful and learn your state’s Medicaid and divorce laws. 

www.keenan-law.com





Medicaid planning permits a nursing home resident, or a 

potential nursing home resident, to ensure that their 

spouse will not be impoverished by nursing home 

expenses or, if single, to retain their dignity and be able 

to supplement their care with their own finances. 
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For the Nursing Home resident 

 Medicaid does not pay for many things, and allows the resident a 

minimal personal needs allowance to apply to these items as well as 

others.  The figure differs from state to state, with many being in the 

$50 range. 

 Medicaid planning saves money to pay for these “extras”

 Clothing

 Dental checkups

 Eyeglasses

 Hearing aids and batteries

 Cable in the nursing home room

 Telephone in the nursing home room

 Toothpaste, toothbrush, other personal needs

 Restriction on scooters and electric wheelchairs
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For the Nursing Home resident’s spouse, children

 Medicaid restricts the amount of assets the spouse of a nursing 

home resident may retain.

 Medicaid planning protects assets to help make the spouse’s life 

easier, and financially more stable.

 Medicaid planning allows persons who have worked, saved their 

money, paid their taxes, and obeyed the rules to leave something 

to their children to show for the time they have spent on this earth.



 Intent of pre-planning is to qualify potential Nursing Home resident 

with as little spend-down as possible.

 If pre-planning for single individual, consider moving significant 

portion of resources out of name.

 If pre-planning for married couple, need to consider potential 

nursing home need of both spouses.

 If potential need for Nursing Home comparable for both spouses, 

still consider moving substantial portion of resources out of both 

names.

 If one spouse significantly healthier/younger, consider moving 

some resources into name of healthier/younger spouse.
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 Intent of crisis planning is to qualify Nursing Home resident while 

preserving as many of the assets as possible.

 If crisis planning for a married couple, get a resource assessment as soon 

as possible.  A resource assessment is not necessary when planning for a 

single person.  In some states, the resource assessment date is based on 

the first date of continuous institutionalization, and is often referred to as 

the snapshot date.
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 Transfers

 Disqualifying transfer – transfer for less than fair market value

 Transferred Resource Factor – state specific, per day or per mo.

 Rebuttable presumption – see Transmittal 64

 Penalty period – begins when applicant is otherwise eligible but 

for the gift 

 Exceptions – spouses, disabled adult child, caregiver child, sibling

 Curing transfers – return, wait, combination of both



 Gifting, Promissory Notes, Loans and Annuities

 Transfers for less than fair market value are interpreted as gifts.

 Medicaid imposes a penalty for all gifts.  Therefore, just making a 

flat out gift of money will result in a penalty and will not work.

 A loan is also considered a gift, unless it is accompanied by a 

properly drafted Medicaid-compliant promissory note.

 An annuity is considered a resource unless it meets specific 

requirements. The annuity must be immediate, irrevocable, non-

assignable, actuarially sound, payments of equal amounts, no 

deferral and no balloon payments, and the state Medicaid agency 

is the primary beneficiary.
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Mom gifts $60,000. Creates 10 month penalty. Four years later, 

Mom needs the nursing home. Apply and get denied due to the 

gifting. In the first month of the penalty period, return $6,000 to 

cover the nursing home costs, reducing the gift to $54,000. In the 

second month, return another $6,000, reducing gift to $48,000. 

Third month, gift becomes $42,000. Fourth month, $36,000. Fifth 

month, $30,000.  Wait – if the gift is $30,000, the penalty period is 

5 months, and Mom has already paid privately for 5 months. Go 

back to Medicaid and re-apply, and Mom is approved. Mom cut the 

penalty period in about half. (Usually can save 40%-60% of the 

countable resources this way).
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Gift $240,000. Penalty is 40 months. Gift and 

return would reduce the penalty to about 20 

months. So, if client does not need the nursing 

home for 4 years, it is best to gift and hold. 

Pay privately to get to 5 years (would only 

privately pay for 12 months instead of 20).



 To be Medicaid compliant, an annuity must be immediate, 

irrevocable, non-assignable, actuarially sound, payments of equal 

amounts, no deferral and no balloon payments, and the state 

Medicaid agency is the primary beneficiary.

 Promissory notes follow the annuity rules but Medicaid does not 

need to be named as a beneficiary.  The note must continue to pay 

to the estate of the owner upon the owner’s death, which means the 

payments would be subject to estate recovery.

 We typically use this strategy for crisis planning.
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 Medicaid applicant gifts about half of the excess resources of just 

under $240,000, buys a Medicaid-compliant annuity or takes a 

Medicaid-compliant promissory note for the loan, with about half of 

the excess resources, applies for Medicaid and receives a penalty 

period or period of ineligibility of just over 20 months.

 The annuity or loan payment is calculated to cover the shortfall for 

the cost of skilled nursing care each month during the penalty 

period so that after about 21 months the penalty period will have 

expired.  After the penalty period has expired the Medicaid 

applicant’s family will retain around $130,000 of the initial 

$240,000.



 Warning – For an irrevocable trust to be an effective planning tool 

under Medicaid, the trustee must be prohibited from distributing ANY 

of the corpus to the grantor or spouse under ANY CIRCUMSTANCES.

 It is paramount that a client placing assets into an Irrevocable Trust 

for the purpose of Medicaid planning understand that they will have 

no legal right or control over those assets.

 Transfers into a trust are considered gifts, and are subject to the look 

back rule.
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 The usual language giving the trustee discretion to distribute principal to 

the grantor or spouse is fatal in this type of trust.

 Normal Irrevocable Trust language allowing assets to be used “for the 

health, education, maintenance or support” of the grantor is FATAL and 

makes all of the trust assets “countable resources” for Medicaid eligibility 

purposes.

 Trust Drafting

 See 42 U.S.C.1396p – Irrevocable trust section

 See IRC Sections 671-678 – Grantor trust provisions to maintain the 121 

exclusion 

 See IRC 2038(a)(1) – Grantor retains limited testamentary power of 

appointment 

 Homestead Exemption – Grantor retains right to reside in the residence 
14
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Disinherit the Sick Spouse

▪ Do not assume that the institutionalized spouse will predecease the “healthy” 
spouse.

▪ Update the healthy spouse’s will and/or living trust, remove sick spouse as 
beneficiary.

▪ Update the healthy spouse’s beneficiary designations, remove sick spouse as 
primary beneficiary.

▪ Put all assets solely in the name of the healthy spouse. These are inter-spousal 
transfers, so they will not trigger a Medicaid gifting problem.

▪ Ideally, the sick spouse’s POA specifically allows gifting.
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Problems with Disinheriting

◼ Most states allow a disinherited spouse to elect to receive a share of the 
deceased spouse’s estate, regardless of what the decedent’s will says. 
This is often known as an “elective share”. 

◼ In community property states, each spouse is entitled to one half of the 
estate assets acquired during the marriage. 

◼ The State may show up in probate court and file an elective share on 
behalf of your spouse.

◼ The elective share may not apply to non-probate assets in your state, 
which provides a planning opportunity. 

◼ Check to see if the couple has a prenuptial agreement that may allow 
them to bypass the right of election. 
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Remove the Sick Spouse from 
Fiduciary Roles

◼ In nearly all cases, the sick spouse will no longer be able to serve as agent 
on behalf of the healthy spouse in the couple’s estate planning 
documents.

◼ Promote the successor agent to primary agent and appoint a new 
successor agent.

◼ Executor, Successor Trustee of a Revocable Living Trust.

◼ Health care decision maker.

◼ Agent under a Power of Attorney (POA) document, as well as POA status 
within bank accounts or brokerage accounts.

◼ Custody of Remains.
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