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OPINION

MCKEE, Chief Judge.

Anabel Zahner, Donna Claypoole, and Connie Sanner
each applied for Medicaid institutional care coverage shortly
after purchasing ashort-term annuity. The Pennsylvania
Department of Human Services ("DHS"), formerly the
Department of Welfare, classified each of their annuities as a
resource when determining Medicaid eligibility.l This
classification meant that the value of each annuity precluded
them from receiving Medicaid assistance and resulted in a
penalty period of ineligibility. Each plaintiff responded by
bringing an action against DHS. The District Court held that
the plaintiffs' purchases of the short-term annuities were
sham transactions intended only to shield resources from
Medicaid calculations, and affirmed DHS's imposition of a
period of Medicaid ineligibility. The District Court also held
that, contrary to DHS's arguments, a Pennsylvania statute that
purported to make all annuities assignable was preempted by
federal law. This appeal followed.

We agree with the District Court's preemption
analysis, but will reverse its ruling that the annuities are
resources for the purposes of Medicaid eligibility.

I. BACKGROUND

1 The named plaintiff, Anabel Zahner, is deceased.
Her claim is moot and she is no longer a party.

Although the life insurance and annuity company,
ELCO Mutual Life and Annuity ("ELCO"), refers to these
contracts as annuities, DHS argues that they do not qualify as
annuities under statutes and regulations governing Medicaid.
We therefore must decide whether these contracts are
annuities for purposes of Medicaid eligibility. For the salve of
convenience and simplicity we will refer to them as annuities
throughout our discussion. Our use of that term does not
influence or determine our analysis.

3



Case: 14-1328 Document: 003112062315 Page: 4 Date Filed: 09/02/2015

Donna Claypoole was admitted to a nursing home in
December 2010; her husband remained in their home (a
"community spouse"). In 2009 and 2010, Claypoole and her
husband made gifts to family members totaling over
$100,000, resulting in a period of Medicaid ineligibility. In
August 2011, Claypoole's husband applied for an annuity for
which he paid MetLife $45,000.00 in return for monthly
payments of $760.20 for five years. Claypoole also
purchased an annuity. She paid ELCO $84,874.08 in return
for monthly payments of $6,100.22 for 14 months. Both
contracts contained anti-assignment provisions. One purpose
of the ELCO annuity was to pay for Claypoole's nursing
home care during the period of Medicaid ineligibility that
resulted from her large gifts to family members. DHS
considered both annuities "resources" in calculating a new
penalty period of ineligibility.

Connie Sanner entered a nursing home in March 2011
without a community spouse. In July 2011 she paid ELCO
$53,700.00 in return for an annuity which paid her $4,499.17
per month for 12 months. Sanner had also made a large
financial gift to her children which reduced her resources
below the Medicaid limits and resulted in a period of
Medicaid ineligibility. The purpose of the annuity was to pay
for Sanner's nursing home care during that period of
ineligibility. As with Claypoole, DHS counted Sanner's
annuity as a "resource" in calculating a new penalty period of
ineligibility.

Claypoole and Sanner brought these 42 U.S.C. § 1983
actions against DHS arguing that DHS acted illegally by
counting the amount of their respective annuities as an
available "resource" for purposes of Medicaid eligibility;
their cases were consolidated by the District Court. The
plaintiffs and DHS filed cross motions for summary judgment
and the District Court partially granted each party's motion.
The District Court held that the plaintiffs' purchases of the
short-term annuities were sham transactions intended only to
shield resources from the calculation of Medicaid eligibility.
Zahner ex rel. Zahner v. Mackereth, Civ. Action No. 11-306,
2014 WL 198526, at * 12-* 13 (W.D. Pa. Jan. 16, 2014). The
District Court treated the annuities as trust-like instruments,
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or transfers of assets for less than fair market value, and
permitted DHS to count their cost as resources in calculating
Medicaid eligibility. Id. at * 14.

The District Court also ruled that a Pennsylvania
statute that purported to make all annuities assignable was
preempted by the federal Medicaid law because Congress
specifically provided that, under certain circumstances,
annuities are exempt from inclusion as an available resource
for determinations of Medicaid eligibility. Id. at * 10. Under
Pennsylvania law, the value of any annuity held by the
Medicaid applicant or his or her community spouse was
considered a countable resource in determining if the
applicant qualified for Medicaid assistance. Accordingly, the
District Court held that the nonassignability clause in
Claypoole's husband's annuity with MetLife was valid and
enforceable. That annuity therefore complied with the
applicable federal statute and could not be counted as a
resource in determining Claypoole's Medicaid eligibility.
This appeal followed.2 We have jurisdiction pursuant to 28
U.S.C. § 1291.

II. ANALYSIS

We review a district court's decision on summary
judgment de novo. See Heffner^ v. Murphy, 745 F.3d 56, 65
(3 d Cir. 2014) (citations omitted); Allstate Settlement Corp. v.
Rapid Settlements, Ltd., 559 F.3d 164, 169 (3d Cir. 2009)
(citations omitted). Questions of statutory interpretation are
also reviewed de novo. See Seamans v. Temple Univ., 744
F.3d 853, 859 (3d Cir. 2014) (citations omitted); Kaufman v.
Allstate N.J. Ins. Co., 561 F.3d 144, 151 (3d Cir. 2009)
(citations omitted).

A. WHEN DOES AN ANNUITY
CONSTITUTE A "RESOURCE" FOR
PURPOSES OF MEDICAID ELIGIBILTY?

2 Two amid have filed briefs in support of the
plaintiff-appellants. Fidelity &Guaranty Life Insurance
Company and the National Academy of Elder Law Attorneys,
Incorporated filed briefs arguing that the annuities should not
be counted as resources for Medicaid eligibility.
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Pennsylvania participates in the federal Medicaid
Program established by Title XIX of the Social Security Act
("the Medicaid Act"). 42 U.S.C. § 1396, et seq. Under the
Medicaid Act, states receive federal funding to dispense
assistance to qualified needy individuals. "Congress has
created a comprehensive system of asset-counting rules for
determining who qualifies for Medicaid." Lewis v.
Alexander, 685 F.3d 325, 332 (3d Cir. 2012). The rules are
intended to limit Medicaid assistance to those deemed most in
need of it, and to ensure that applicants' spouses are not
impoverished by the eligibility requirements. Those
eligibility requirements change with some regularity.

The Deficit Reduction Act of 2005 ("DRA"), Pub. L.
109-171, amended the Medicaid Act. The provisions of the
DRA that are relevant here establish the "appropriate means
by which an individual or couple can reduce excess resources
without incurring penalties [for purposes of Medicaid
eligibility]." Jeffrey A. Marshall, Matthew J. Parker, A Guide
to Medicaid Annuities for Pennsylvania Lawyers at 4 (Nov.
19, 2009), available at
http://www.paannuity.com/pdf/guide_to_dra annuities.pdf.
Financial planning often involves the purchase of annuities.
"The purchase of the annuity spends down a couple's excess
resources to the level required for the institutionalized spouse
to become financially eligible for Medicaid/[Long-Term
Care] benefits." Id.

DHS oversees Pennsylvania's Medicaid assistance in
conjunction with federal regulations as Pennsylvania's
regulatory body charged with administering Medicaid
assistance throughout the State. The- federal Centers for
Medicare and Medicaid Services ("CMS") has developed a
State Medicaid Manual that assists states in interpreting the
complex labyrinth of statutory and regulatory requirements
that govern receipt of Medicare and Medicaid benefits.3 That
manual "serves as the official [U.S. Health and Human

3 In 2001, the Health Care Financing Administration
became CMS. See Statement of Organization, 66 Fed. Reg.
35437-03 (July 5, 2001).

6
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Services Department ("HHS")] interpretation of the

[Medicaid] law and regulations[.]" Pa., Dept of Pub.

Welfare v. HHS, 647 F.3d 506, 509 (3d Cir. 2011). The
portion of the State Medicaid Manual relevant to our inquiry,
concerning trusts and annuities, "is commonly referred to as
`Transmittal 64. "' Morris v. Okla. Dept of Human Servs.,
685 F.3d 925, 930 (10th Cir. 2012) (citing Health Care Fin.
Admin., U.S. Dept of Health & Human Servs., State
Medicaid Manual 64 § 3258.11 (1994)).

As explained at the outset, this dispute results from
DHS's decision to count Claypoole's and Sanner's annuities
as resources in determining whether they qualified for
Medicaid benefits. The issue arose because Congress created
a "safe harbor" pursuant to which, certain annuities are not
considered resources for purposes of Medicaid eligibility.
Therefore, the value of such annuities does not disqualify
those otherwise eligible for Medicaid assistance from
Medicaid eligibility. See 42 U.S.C. § 1396p(c)(1)(F), (G)(ii).
We must determine if the disputed annuities here are within
this safe harbor and therefore sheltered from inclusion in the
plaintiffs' assets.

The DRA establishes afour-part test for determining
whether an annuity is included within the safe harbor and thus
not counted as a resource. The annuity must (1) name the
State as the remainder beneficiary, (2) be irrevocable and
nonassignable, (3) be actuarially sound, and (4) provide for
payments in equal amounts during the term of the annuity,
with no deferral and no balloon payments. Id.4 These

4 The relevant section of § 1396p reads:
[T]he term "assets" includes an annuity
purchased by or on behalf of an annuitant who
has applied for medical assistance with respect
to nursing facility services or other long-term
care services ...unless ... ,the annuity ... (I)
is irrevocable and nonassignable; (II) is
actuarially sound (as determined in accordance
with actuarial publications of the Office of the
Chief Actuary of the Social Security
Administration); and (III) provides for
payments in equal amounts during the term of

7
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requirements apply to all annuities purchased on or after

February 8, 2006, including the disputed annuities here.

DHS first claims that the relatively short terms of these

contracts disqualifies them from being "annuities." The DRA

does not define "annuity." In 1995, the Supreme Court

defined annuities for the purposes of determining whether a

state's comptroller had the authority to allow banks, in

addition to insurance companies, to sell annuities.

NationsBank of N.C., N.A, v. Variable Annuity Life Ins. Co.,

513 U.S. 251 (1995). NationsBank defined annuities as

"contracts under which the purchaser makes one or more

premium payments to the issuer in exchange for a series of

payments, which continue either for a fixed period or for the

life of the purchaser or a designated beneficiary." Id. at 254.

The Supreme Court explained that "annuities are widely

recognized as ...investment products." Id. at 259 (citations

omitted).

DHS relies, in part, upon Mackey v. Dept of Human

Sews., 289 Mich. App. 688 (2010), and Miller v. State Dept

of Soc. &Rehab. Servs., 275 Kan. 349 (2003), to argue that

the plaintiffs' annuities are not "annuities" under the DRA's

safe harbor. In Mackey, the Court of Appeals of Michigan

concluded that an "investment in a closely held L.L.C.

rendered [a] transaction a transfer for less than fair market

value." Mackey, 289 Mich. App. at 690. The Court

determined that an arrangement between relatives to facilitate

Medicaid eligibility was not a transfer for fair market value

due to its terms, not merely because of the intent to facilitate

Medicaid eligibility. However, Mackey is neither binding

the annuity, with no deferral and no balloon
payments made.

42 U.S.C. § 1396p(c)(1)(G)(ii); see also id. § 1396p(c)(1)(F)

(explaining that annuities can be used to dispose assets if "the

State is named as the remainder beneficiary ...for at least the

total amount of medical assistance paid on behalf of the
institutionalized individual ...."). See generally Morris, 685

F.3d at 928 ("A separate provision states that an annuity is

not treated as an available resource for purposes of Medicaid

eligibility if the annuity meets certain requirements."

(citations omitted)).

8
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authority, nor persuasive given the very different

circumstances here. ~I~Iiller is equally unpersuasive, and also

not binding. There, the Kansas Supreme Court considered the

effects of a support trust on Medicaid eligibility.s The Court

concluded that, although a support trust is an asset that is

available to the Medicaid applicant, the principal balance was

not available on the record before the Court. Nevertheless,

"for the purposes of Medicaid eligibility determination,

[Mille] h[e]ld [that the Medicaid applicant] became a co-

settlor of her husband's trust[]" because she would have been

entitled to half of his estate if he had not put it in a trust

because of their marriage. Miller, 275 Kan. at 359.

It is not disputed that each of the annuities here is a

transfer of a sum of money in exchange for a series of

payments, continuing for a fixed period. NationsBank of

N.C., N.A., 513 U.S. at 254. As noted at the outset, Claypoole

paid ELCO $84,874.08 to receive equal monthly payments of

$6,100.22 over a 14-month term, while Sanner paid ELCO

$53,700.00 for monthly payments of $4,499.17 over a 12-

month term.

Nevertheless, DHS argues, and the dissent agrees, that

the contracts are not annuities because they are not

investment products, as recognized in NationsBank. See

generally zd. at 259 (citations omitted). DHS notes that

Claypoole and Sanner each paid a broker a $1,000 start-up

fee. When that fee is added to the monthly return of each

annuity, the cost of the annuity exceeds its return. However,

5 "A support trust exists when the trustee is required to

inquire into the basic support needs of the beneficiary and to

provide for those needs." Mille, 275 Kan. at 400 (citation

omitted). This is distinguished from a discretionary trust

wherein the beneficiary has no legal right to require a trustee

to use any part of the principal. Rather, the trustee has

complete authority to withhold trust assets from the
beneficiary in the exercise of the trustee's discretion and in

the exercise of his or her fiduciary duties. Since the assets of

a support trust must be available to the beneficiary for his or

her support needs, the assets in such a trust are routinely

considered to be available to the beneficiary and therefore can

affect the beneficiary's eligibility for Medicaid assistance. Id.

9
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nothing in NationsBank requires that an instrument must

provide a certain rate of return to qualify as an "annuity." In

addition, NationsBank does not suggest that fees incurred in

acquiring an annuity are considered in calculating the

annuity's return. Nor does DHS (or the dissent) point us to

authority suggesting that fees and costs must be taken into

account in calculating the value received for a transfer in the

form of an annuity. The plaintiffs contend that the fee paid to

a financial advisor is a cost entirely separate from the

purchase price paid to the annuity company, especially when

-- like a fee paid to an elder law attorney to develop a

Medicaid eligibility plan -- such service helps ensure that the

annuities purchased are Medicaid-compliant, and thus helps

reduce the risk of litigation. Appellants Br. at 14 n.7.

Furthermore, the statutes that control our inquiry do not

require a positive rate of return as a prerequisite for being

sheltered under the DRA safe harbor.

The dissent is also concerned that "[t]he short payback

period for the annuities ...precluded any meaningful return

from an investment standpoint." Dissent Op. at 1-2. Yet, we

see no reason why the relatively short-term of these

instruments necessarily precludes viewing them as

investments, and Congress has not foreclosed that

possibility.6

6 As an example, "Treasury bills, or T-bills, are a

short-term investment in terms ranging from a few days to 26

weeks." Dave Kansas, What is a Bond?, Wall St. J.,

available at http://guides.wsj.com/personal-
finance/investing/what-is-a-bond/. See also Min Zeng and

Katy Burne, Ti^easury Plans Mope Short-Term Debt, Wall St.

J., May 6, 2015, available at
http: //www.wsj . com/articles/treasury-plans-more-short-term-

debt-1430966689 (discussing the market for short-term loans

and short-term investments, including "Treasury bills, which

mature in a year or less[]").
We certainly do not suggest that annuities such as the

ones in dispute here are on the same investment footing as

government obligations. Rather, we note the short term of the

latter instruments only to underscore our point that the short

term of an annuity should not preclude it from being

considered an investment.

10
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DHS next asks us to disallow any annuity that does not have a

term of two years or more because Transmittal 64 uses the

plural of "years" in its definition of an annuity. Transmittal

64 defines an annuity as "a right to receive fixed, periodic

payments, either for life or a term of years." Transmittal 64,

§ 3259.1(A)(9). (Notably, this definition is similar to that in

NationsBank. 513 U.S. at 254.) DHS's concern is that, if

there is no floor, then the "the payback period timeframe"

could be reduced to "contracts of two days, two hours, or

even two seconds, and [still be] an ̀ annuity."' Appellee Br.

at 3 6.

Perhaps, as DHS argues, annuities lasting only for

hours or a few days would be "sham transactions." Id. at 37

(citing Unzted States v. Wexler, 31 F.3d 117 (3d Cir. 1994)).
It is, however, difficult to imagine such instruments gaining a
foothold in the marketplace. Moreover, annuities cannot be
sold in Pennsylvania without first obtaining approval of the
Commissioner of Insurance and we doubt that an annuity
lasting two seconds, two hours, or two days would win
approval. See Human v. Mut. Life Ins. Co. of N. Y., 108 F.2d
678, 682 (3d Cir. 1939) ("No annuity policy may be issued
without the formal approval of the Insurance
Commissioner[.]").

Other than DHS's concern for hypothetical, two-
second annuities that are not before us, and the obvious
problems they would create, DHS presents little else to
support its tortured reading of Transmittal 64. In contrast to
DHS's position, much of the authority the plaintiffs rely upon
suggests that an annuity's term has no floor at all. See
Appellants Reply Br. at 17 ("`An annuity is a sum paid yearly
or at other specific times in return for the payment of a fixed
sum."' (quoting POMS SI 00830.160(A)(1)) ~); id. at 5

~ "POMS" refers to the Social Security Administration
Program Operations Manual System. "The POMS is relevant
in determining the meaning of terms for Medicaid purposes
because the Medicaid rules for evaluating resources maybe
no more restrictive than those for [the Supplemental Security
Income program]." Appellants Reply Br. at 17 n.3 (citing 42
U.S.0 § 1396a(a)(10)(C)(i)(III); 42 U.S.C. § 1396a(r)(2)(A),

~B))•

11
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("`Although annuities for the community spouse must be

actuarially sound -- that is, they must pay out during the
community spouse's life expectancy -- and must name the
state as a remainder beneficiary, there are no other limitations
on the time period in which annuities must pav out. "'
(emphasis added to original) (quoting U.S. Gov't
Accountability Off., Medicaid.• Fin. ChaNacteristics of

Approved Applicants &Methods used to Reduce Assets to

Qualify foN NuNsing Home Cove~^age, at 32 (May 2014),
available at http://www.gao.gov/assets/670/663417.pd~).

The resolution of this question turns largely on the
meaning of "term of years" as used in Transmittal 64. The
tenth edition of Black's Law Dictionary defines "term of

years" as:
1. A fixed period covering a precise
number of years. —Also termed tenancy
for a teNm. 2. English law. A fixed
period covering less than a year, or a
specified number of years and a fraction
of a year.... "In effect, ̀ term of years'
seems to mean any term having a fixed
and certain duration as a minimum.
Thus, in addition to a tenancy for a
specified number of years ., such
tenancies as a yearly tenancy or a weekly
tenancy are `terms of years' within the
definition, for there is a minimum
duration of a year or a week respectively

Black's Law Dzctionary 1699 (10th ed. 2014) (quoting Robert
E. Megarry & M.P. Thompson, A Manual of the Law of Real
PNoperty 74 (6th ed. 1993)). The edition of Black's Law
Dictionary in place when Transmittal 64 was published
defines only "term for years," and does so as "[a]n estate for
yeas and the tzme during which such estate is to be held are
each called a ̀term[.] "' Black's Law Dictionary 1470 (6th ed.
1992) (emphasis in original).$ However, it fails to elaborate

8 Notably, the sixth edition of Black's Law Dictionary
defines "annuity" with the same language as Transmitta164.

12
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on an "estate for years." The previous edition of Black's Law
Dictionary defined an "estates for years" as "embrac[ing] all
terms limited to endure for a definite and ascertained period,
however short or long the period may be; they embrace terms
for a fixed number of weeks or months or for a single year, as

well as for any definite number of years, however great."
Black's Law Dictionary 492 (5th ed. 1981) (emphasis

added).9

We agree that a "term of years" is merely "a term of

art[.]" Appellants Br. at 18. It requires that the contract last
for some "definite period of time, as opposed to an indefinite

term [or] for life." Id. It thus stands in contrast to an

indefinite period or an estate lasting for the duration of a
person's life. The contracts here, lasting 12 and 14 months,
fall within the legal meaning of a "term of years" as each

contract permits multiple, periodic payments, over time,

though not indefinitely, and not for a period that is
coterminous with the annuitant's actual life. See geneNally

NationsBank of N. C., N.A., 513 U.S. at 254, 259-60. Clearly,

if Congress intended to limit the safe harbor to annuities

lasting two or more years, it would have been the height of

simplicity to say so. We will not judicially amend
Transmittal 64 by adding that requirement to the requirements

Congress established for safe harbor treatment. Therefore,
Claypoole's and Sanner's 14- and 12-month contracts with

ELCO are for a term of years as is required by Transmitta164.

DHS also challenges the length of these annuities on

the grounds that, even if the plaintiffs' ELCO contracts are
"annuities," they are still too short to be actuarially sound and
therefore cannot benefit from the safe harbor. The dissent

agrees.

Compare Black's Lccw Dictionary 90 (6th ed. 1992), with
Transmitta164, § 3259.1(A)(9).

9 The phrase thus seems to connote an interest in

property that is less than a fee simple interest, Black's Law
Dictionary 615 (6th ed. 1992) ("Typically, [the] words ̀fee

simple' standing alone create an absolute estate in [the]

devisee[.]" (emphasis in original)), or life estate, zd. at 924

("An estate whose duration is limited to the life of the party
holding it, or some other person.").

13
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Congress did not require any minimum term for an
annuity to qualify under the safe harbor. See 42 U.S.C.
§ 1396p(c)(1)(F), (G)(ii) (listing the requirements). Rather,
as noted above, the Medicaid Act limits the safe harbor to
those annuities that are actuarially sound. 42 U.S.C.
§ 1396p(G)(ii)(II). Although the DRA does not define
"actuarially sound," Congress specified that assets must have
a repayment term that is "actuarially sound (as determined in
accordance with actuarial publications of the Office of the
Chief Actuary of the Social Security Administration
[(`SSA')).]" 42 U.S.C. § 1396p(c)(1)(I)(i).

Transmittal 64 adds: "[i]f the expected return on the
annuity is commensurate with a reasonable estimate of the life
expectancy of the beneficiary, the annuity can be deemed
actuarially sound." Transmittal 64, § 3258.9(B) (emphasis
added). The "reasonable estimate of the life expectancy of
the beneficiary" is determined using "life expectancy tables[]
compiled [by] ...the Office of the Actuary of the [SSA]."
Id. Transmittal 64 further explains that "[t]he average
number of years of expected life remaining for the individual
must coincide with the life of the annuity." Id. (emphasis
added). This requirement prevents individuals from
purchasing annuities that will pay out to their heirs after the
annuitant dies and thus prevent the state from recouping
assets to compensate for the Medicaid benefits the annuitant
received.lo

l0 42 U.S.C. § 1396p(c)(1)(F) provides:
[T]he purchase of an annuity shall be treated as
the disposal of an asset for less than fair market
value unless-- the State is named as the
remainder beneficiary in the first position for at
least the total amount of medical assistance paid
on behalf of the institutionalized individual
under this subchapter; or the State is named as
such a beneficiary in the second position after
the community spouse or minor or disabled
child and is named in the first position if such
spouse or a representative of such child
disposes of any such remainder for less than fair
market value.

i[!
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Neither the "commensurate with" nor the "coincide
with" standard specifies a minimum term for an annuity nor
requires a minimum ratio to the annuitant's actuarially
determined life expectancy. The plain text merely provides a
simple example that states that if an annuity is for a term of
10 years, it is not actuarially sound if the beneficiary's
reasonable life expectancy is 6.98 years, but it is actuarially
sound if the beneficiary's reasonable life expectancy is 14.96
years. Id. It compares the beneficiary's reasonable life
expectancy with the term of the annuity, stating that when the
term is shorter than the life expectancy, "the expected return
on the annuity is commensurate with a reasonable estimate of
the life expectancy of the beneficiary, [and] the annuity can
be deemed actuarially sound." Id. (emphasis added).
Notably, it does not discuss just how much shorter the annuity
can be and still be considered actuarially sound.

The District Court concluded that these annuities
satisfied Transmittal 64's requirement because the plaintiffs'
"life expectancies were all greater than the terms of the
annuities by a large margin[.]" Zahner ex gel. Zahner, 2014
WL 198526, at * 12 (citation omitted). It noted that "[i]n this
case the Plaintiffs' life expectancies ranged from six to ten
years and the longest ELCO annuity was for a term of 18
months." Id. (citation omitted). It thus concluded that "the
annuities maybe considered actuarially sound ...." Id.

On appeal, DHS highlights the "reasonable estimate of
the life expectancy" language in Transmittal 64 to assert that
these annuities are too short to have any relationship to the
life expectancies of these annuitants. Appellee Br. at 40.
While DHS and the dissent agree that Transmitta164 imposes
a maximum term for an annuity (the reasonable life
expectancy of the annuitant), DHS and the dissent seek to
impose a kind of floating floor for the minimum term for an
annuity to be actuarially sound. However, neither the DRA
nor Transmitta164 imposes one. Transmitta164 merely refers
to actuarially sound in a manner that ensures that the term of

Thus, the State is normally the first to take only if the
annuitant has no direct descendants.
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any annuity will not exceed the annuitant's life expectancy.

Accordingly, we conclude that any attempt to fashion a rule

that would create some minimum ratio between duration of an

annuity and life expectancy would constitute an improper

judicial amendment of the applicable statutes and regulations.

It would be an additional requirement to those that Congress

has already prescribed and result in very practical difficulties

that can best be addressed by policy choices made by elected

representatives and their appointees.

A given individual's life expectancy may be far less
(or far more) than that suggested by the statistical prediction

reflected in actuarial tables. This is exacerbated by the fact

that the actuarial predictions in the SSA tables depend on

only two variables: age and gender. Id. at 37 n.8. Such tables

may well have predictive value when applied to a large

number of individuals because demographic determinants of

longevity are averaged over a large statistical sample.
However, when applied to any given individual within that

statistical universe, these generalized tables lose much of their

predictive force because they ignore a variety of highly

relevant factors, such as race, medical history, and income,

which have been demonstrated to correlate with, and have an

impact upon, longevity. See, e.g., City of Los Angeles, Dept

of Water &Power v. Manhart, 435 U.S. 702, 709 (1978)
("Actuarial studies could unquestionably identify differences

in life expectancy based on race or national origin, as well as

sex."); United States v. Prevatte, 66 F.3d 840, 848 (7th Cir.

1995) (Posner, J., concurring) ("[B]lack and [W]hite life

expectancies differ greatly[.]"); see also Kathryn L. Moore,

PaNtial Privatization of Social Security: Assessing Its Effect

on Women, Minorities, and Lower Income Workers, 65 Mo.

L. Rev. 341, 368-74 (2000) (discussing various characteristics

that impact life expectancy).

Accordingly, "there is strategic decision malting at the

individual and subpopulation levels because demographic
groups have different longevity rates and individuals can

often assess theiN own longevity." Benjamin A. Templin,

Social Security Reform: Should The Retirement Age Be

16
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Increased?, 89 Or. L. Rev. 1179, 1199 (2011) (emphasis
added) (footnotes omitted).11

Claypoole's situation exemplifies this and illustrates
the inherent problems with judicial attempts to further limit
the safe harbor with reference to the annuitant's actuarial life
expectancy. Claypoole was 86 years old when she purchased
a 14-month annuity. Although she then had a "reasonable life
expectancy" of over six more years according to the
prescribed actuarial tables, Zahner~ ex rel. Zahne~, 2014 WL
198526, at *4, few people who reach the age of 86 could be
faulted for measuring life expectancy in months rather than
years and not assuming that they would live long enough to
see their 92nd birthday. Moreover, it is not for this court to
decide if Claypoole's decision to purchase an annuity that
would only last for 14 months (rather than attempting to
approximate the six years predicted by the SSA tables) was
unreasonable in terms of her assumptions about her life
expectancy.

Despite actuarial predictions, Claypoole did not have
six more years to live. Rather, she died within two years of
purchasing the contract -- only five months after her 14-
month annuity expired. Appellants Br. at 20. We therefore
must respectfully disagree with the dissent's suggestion that
her annuity "[was] not remotely commensurate with [her] life
expectanc[y]." Dissent Op. at 3. Her 14-month annuity was,
in fact, far more commensurate with her actual life

11 The longevity gaps by race and level of education
have increased over time. S. Jay Olshanslcy, et al.,
Differences In Life Expectancy Due To Race &Educational
Differences Are Widening, &Many May Not Catch Up, 31
Health Aff. 1803 (2012), available at
http://content.healthaffairs. org/content/31 /8/ 1803 .full.pdf+ht
ml; see also James E. Duggan, Robert Gillingham, John S.
Greenless, Mortality &Lifetime Income Evidence from Soc.
Security RecoNds, U.S. Dept of the Treasury, Econ. Poly
Res. Paper Series, at 3 (2006), available at
http://www.treasury. gov/resource-center/economic-
policy/Documents/rp2007-Ol.pdf ("Our results give strong
empirical support to a negative relationship between
individual lifetime income and mortality.").
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expectancy than the actuarial predictions contained in the

SSA tables. The short-term annuity that she purchased

ensured that she would be able to enjoy the benefit of her

annuity while minimizing the possibility that it would outlast

her and, therefore, be considered as a transfer of wealth.

We do not, of course, suggest that the statistical

forecasts in actuarial tables must accurately reflect actual

longevity of a given individual or that they must have some

minimal level of accuracy before they can be relied upon.

Such precision is not possible. We merely conclude that the

difficult policy decisions that are endemic in the kind of

problem exemplified by the disputed terms of these annuities

must be left to legislators and the administrators they appoint.

This is particularly true here since a contrary result would

force us to graft an additional requirement onto the Medicaid

Act.

The DRA and its regulations contain no other

definition or example than one requiring that an annuity not

be for a term that exceeds an annuitant's reasonable life

expectancy. We therefore conclude that an annuity is

actuarially sound for purposes of the safe harbor if its term is

less than the annuitant's reasonable life expectancy.

Transmittal 64, § 3258.9(B).12 This result is consistent with

12 DHS relies on a North Dakota Medicaid state plan

that adds an 85% life-expectancy requirement. Appellee Br.

at 41-42 (citing JA A273-76). But, as the plaintiffs note,

there is "no evidence that CMS ever approved the

Pennsylvania policy in question[,]" like it did in North

Dakota. Appellants Reply Br. at 6. Nor does CMS approval

necessarily establish compliance with legal requirements.

See, e.g., Geston v. Anderson, 729 F.3d 1077, 1079 (8th Cir.

2013) (striking down another aspect of North Dakota's plan

that held that the "North Dakota statute under which the

annuity had been deemed countable violates and is preempted

by federal Medicaid law."). In addition, even the example

provided in Transmittal 64 would not have satisfied the North

Dakota requirement because it is only two-thirds of the

individual's life expectancy -- far lower than 85%. Thus, we

find North Dakota's requirement unpersuasive to analyzing

the annuities in this case.
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Transmittal 64 in that it discourages the purchase of annuities
for terms that are so long that assets would pass to heirs and
not be available to reimburse the State for the Medicaid
assistance the annuitant received while alive.13 It also avoids
drawing an arbitrary line that would determine if one's own
assessment of his or her life expectancy is reasonable. Here,
for example, although DHS and the dissent suggest that
Claypoole's annuity was for too short a period to be
reasonably commensurate with her life expectancy, the term
of that annuity was a much closer approximation of her
longevity than was actuarially suggested.

Here, the District Court concluded that these annuities
were actuarially sound because they did not exceed the
annuitant's life expectancy. It held that "the word
commensurate indicates a reasonable relatedness of the term
of the annuity to the beneficiary's life expectancy." Zahner
ex rel. Zahne~, 2014 WL 198526, at * 12. However, it went
further and concluded that these annuities should not be
excluded from the plaintiffs' resources because they did not
pass the "sniff[]test." Id. The District Court failed to cite
authority for its imposition of a "reasonably related"
requirement or for its "sniff test." Instead, it discussed the
policy issues supporting that result.14 The District Court

13 The National Academy of Elder Law Attorneys,
Incorporated, amicus to the plaintiffs, points out that CMS
originally used the term "actuarially sound" in 1994 in order
to address a concern that the annuity would be paid to
someone other than the annuitant. National Academy of
Elder Law Attorneys, Inc. Br. at 4. In order to prevent this,
CMS devised that if the annuity's term were shorter than the
life expectancy of the beneficiary, the annuity would go to the
beneficiary and not another party. Id. at 4, 31. The National
Academy of Elder Law Attorneys, Incorporated argues that
Congress tools on this phrasing and meaning when it adopted
the term "actuarially sound" in the DRA amendments. Id. at
30.

14 The District Court failed to recognize countervailing
policy considerations that weigh in favor of permitting short-
term annuities like the ones used in this case. Shorter
annuities make it possible for people with fewer assets to
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reasoned that the lcey problem with these annuities is that they

do not have "a scrupulous eye toward[] achieving a

legitimate, non-shelter, purpose or at least have the

appearance of such an investment." Id. at * 13.1s

While Transmitta164 acknowledges that annuities "are

occasionally used to shelter assets so that individuals

purchasing them can become eligible for Medicaid[,]"

Transmittal 64, § 3258.9(B), the policy it implements to

address that problem does not focus on how short an

annuity's term can be, it focuses on the maximum term. The

publication states: "[i]n order to ...capture those annuities

which abusively shelter assets," courts assess the "ultimate

purpose[.]" Id. It then narrowly defines a negative "ultimate

purpose" as the transfer of assets for less than fair market

value, which occurs when "the individual is not reasonably

expected to live longer than the guarantee period of the

annuity[.]" Id. Thus, it reiterates abright-line rule requiring

qualifying annuities to be shorter than the beneficiary's life

expectancy. That is a policy choice and we should not disturb

11.16

purchase annuities. Being able to purchase an annuity for
multiple years requires a large upfront cost that aging, low-
income individuals may not have access to. See Appellants
Br. at 19-20 & n.8; National Academy of Elder Law
Attorneys, Inc. Br. at 19-20 & n.37, 24-25. The need to
exercise caution is even greater when adopting a particular
policy that places those who are already disadvantaged in an
even worse position vis-a-vis more affluent members of
society -- especially because the text of the Medicaid Act
does not support such a reading.

15 Moreover, as an amicus notes, weaving such
unguided subjectivity and discretion into the fabric of a
highly regulated benefit, like Medicaid, by allowing the
District Court's "sniff test," "is a recipe for acash-strapped
state with a delicate nose to deny otherwise deserving
Medicaid applications on the grounds that it sniffed abuse."
Fidelity &Guaranty Life Ins. Co. Br. at 25.

16 This interpretation does not lead to the absurd result
that DHS alleges based on its theoretical parade of horribles.
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Thus, we do not believe that the annuitant's motive is
determinative. See James v. Richman, 547 F.3d 214, 219 (3d
Cir. 2008) ("[W]e do not create rules based on our own sense
of the ultimate purpose of the law being interpreted, but rather
seek to implement the purpose of Congress as expressed in
the text of the statutes it passed." (citation omitted)).
Although we are sympathetic to the concerns the dissent and
DHS outline, Congress must resolve them. Absent legislative
change, it is clear that "Congress has not revised the Medicaid
statute to foreclose this option." Morris, 685 F.3d at 928, 934
(a case involving annuities purchased for non-
institutionalized spouses recognizing that "the district court's
concerns regarding the exploitation of what can only be
described as a loophole in the Medicaid statutes[] [and]
concluding] that the problem can only be addressed by
Congress."). "It is not the role of the court to compensate for
an apparent legislative oversight by effectively rewriting a
law to comport with one of the perceived or presumed
purposes motivating its enactment." Mertz ex rel. Mertz v.
Houstoun, 155 F. Supp. 2d 415, 428 (E.D. Pa. 2001) (footnote
omitted); see also Lewis, 685 F.3d at 351 ("[W]hile
preventing abuse is a laudable goal and one with which
Congress may agree, that requirement is not reflected in the
Medicaid statute."). "Policy rationales cannot prevail over
the text of a statute." Hughes v. McCarthy, 734 F.3d 473, 480
(6th Cir. 2013) (quotation marks omitted).

Financial planning is inherent in the Medicaid scheme:
annuities are not barred from the safe harbor, and the loolc-
back period that considers gifts as resources for purposes of
Medicaid assistance is of limited duration. Therefore, the
definition of protected annuities is one best left to the
policymal~ers in the legislative branch.

Fz~st Merchants Acceptance CoNp. v. J.C. Br~adfo~^d & Co. ,
198 F.3d 394, 402 (3d Cir. 1999) ("[O]nly absurd results and
`the most extraordinary showing of contrary intentions'
justify a limitation on the ̀ plain meaning' of the statutory
language." (quoting Garcia v. United States, 469 U.S. 70, 75
(1984)))•
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B. ARE THE ANNUITIES TRUSTS OR

TRUST-LIKE?17

To the extent that an annuity is "trust-like,"

Transmittal 64 disallows the annuity from protection in the

safe harbor and the annuity's value can be treated as

resources that can disqualify an applicant for Medicaid

assistance. See Transmittal 64, § 3258.9(B). DHS argues

that these annuities should be treated as resources of the

plaintiffs under this provision.

Transmitta164, § 3258.9(B) states, in relevant part:

[i]n order to avoid penalizing annuities validly

purchased as part of a retirement plan but to

capture those annuities which abusively shelter

assets, a determination must be made with

regard to the ultimate purpose of the annuity

(i.e., whether the purchase of the annuity
constitutes a transfer of assets for less than fair

market value). If the expected return on the

annuity is commensurate with a reasonable

estimate of the life expectancy of the

beneficiary, the annuity can be deemed
actuarially sound. .. .
If the individual is not reasonably expected to
live longer than the guarantee period of .the
annuity, the individual will not receive fair
market value for the annuity based on the
prof ected return.

17 Although we will conclude that the annuities are not
trusts or trust-like, it is not clear that this is essential to our
holding since we have already concluded that the annuities
are in the safe harbor that Congress has defined. The DRA
directs that annuities "shall be treated as the disposal of an
asset for less than fair-market value unless" the annuity meets
the requirements, as we have concluded they do here. 42
U.S.C. § 1396p(c)(1)(F) (emphasis added); see also Fidelity
& Guaranty Life Ins. Co. Br. at 14 (noting that Transmitta164
cannot supplant Congress's express definition of the test for
compliant annuities because "42 U.S.C. ~ 1396p(c)(1)(G)(ii)
is the statutory test for determining whether any annuity is an
abusive asset shelter." (emphasis in original)).
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Id. However, DHS's argument is circular because we have
already explained why these annuities are actuarially sound
and not a transfer of assets for less than fair market value.
There are, however, other reasons to reject DHS's attempt to
define these annuities as trust-like.

Congress provided that "[t]he term ̀ trust' includes any legal
instrument or device that is similar to a trust but includes an
annuity only to such extent and in such manner as the [HHS]
SecretaNy specifies." 42 U.S.C. § 1396p(d)(6) (emphasis
added). We agree with the plaintiffs that, "because the
Secretary to date has not so specified, it follows that [the
plaintiffs'] annuities cannot be treated as trusts." Appellants
Br. at 11. In a brief that the HHS filed in the Court of
Appeals for the Second Circuit, the HHS explicitly stated that
"the Secretary has not so specified." Brief for the Amicus
Curiae U.S. Dept of Health &Human Servs., Lopes v. Dept
of Social Servs., 10-3741-cv, at * 11, n.5 (2d Cir. 2011)
(emphasis added). This rejection was made in 2011, after the
DRA and Transmittal 64 were in existence. See also Geston
v. Anderson, 729 F.3d 1077, 1085 (8th Cir. 2013) ("[T]he
Secretary has not so specified[.]" (quotation marks omitted)).

Although DHS acknowledges that Transmittal 64
predates the Medicaid Act, it asserts that Transmittal 64 is
still the Secretary's reply to the statutory invitation to define
when annuities are "trusts." Appellee Br. at 38-39; see
Transmittal 64, § 3258.9(B) ("Section 1917(d)(6) [42 U.S.C.
1396p(d)(6)] provides that the term ̀ trust' includes an annuity
to the extent and in such manner as the Secretary specifies.
This subsection describes how annuities are treated under the
trust/transfer provisions.").

Transmittal 64 does not present any support for
treating these annuities as trust-like devices. As noted, it
merely points back to the requirement that annuities must not
be longer than an individual's reasonable life expectancy, by
adding a new requirement that the annuity cannot constitute
"a transfer of assets for less than fair market value." Id.
Transmittal 64 defines an annuity with a fair market value in
the same way it defines actuarial soundness. Given the text
of the DRA and the language in Transmittal 64, these
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annuities are actuarially sound for the reasons we have

explained, just as the District Court found.

Moreover, these annuities cannot be equated with

trusts because there is nothing akin to a fiduciary relationship

between the annuitants and ELCO. Id., § 3259.1(A)(1)

(defining a trust as "any arrangement in which a grantor

transfers property to a trustee or trustees with the intention

that it be held, managed, or administered by the trustees) for

the benefit of the grantor or certain designated individuals

(beneficiaries)[]"); see also zd., § 3259.1(A)(2) (requiring "a

grantor who transfers property to an individual or entity with

fiduciary obligations"). ELCO is not under any fiduciary

obligation to wisely invest plaintiffs' funds or even to

preserve them as long as ELCO fulfills its contractual

obligation to make regular monthly payments in the agreed

amount for the term of the annuity. See geneNally Appellants

Br, at 12-13; Fidelity &Guaranty Life Ins. Co. Br. at 4-5.

ELCO's duty to annuitants is purely contractual, it is not

fiduciary. Accordingly, we readily reject DHS's attempt to

have us view these annuities as some form of trust.

C. IS PENNSYLVANIA'S ANTIASSIGNMENT

PROVISION PREEMPTED?

Under Pennsylvania law, all annuities are assignable.

The relevant provision states:

Any provision in any annuity ...owned by an

applicant or recipient of medical assistance[] . .

. that has the effect of limiting the right of such

owner to sell, transfer or assign the right to

receive payments thereunder or restricts the

right to change the designated beneficiary

thereunder is void.

62 PA. CoNs. STAT. ANN. § 441.6(b). Section 441.6(b),

malting annuities assignable by operation of law, applies to

all annuities, regardless of who purchases them, either the

Medicaid applicant who lives in a nursing home, like

Claypoole or Sanner, or the community spouse, like

Claypoole's husband.

►.'!
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As we have explained, under the Medicaid Act, an

annuity held by the Medicaid applicant counts as an asset for

purposes of qualifying for Medicaid unless it meets certain

requirements. 42 U.S.C. § 1396p(c)(1)(F), (G). One

requirement is that the annuity must not be assignable. Id. §
1396p(c)(1)(G)(ii)(I). Further, although a community
spouse's resources can be counted in determining Medicaid

eligibility, id. § 1396r-5(c)(2)(A), a community spouse's

irrevocable, nonassignable annuities may not be treated as

available resources.. James, 547 F.3d at 218-19.

Thus, if § 441.6(b) controls, no Medicaid applicant or

his or her spouse can exclude an annuity from being

considered a resource for purposes of Medicaid eligibility

because Pennsylvania makes all annuities assignable. Section

441.6(b) requires that all annuities are countable resources for

the purposes of Medicaid eligibility determinations.

The District Court held that the Medicaid Act

preempted Pennsylvania's statute and that the annuities had

valid nonassignability clauses in compliance with the federal

statute. Zahne~ ex ~°el. Zahner~, 2014 WL 198526, at *8. On

appeal, DHS argues that the federal law cannot preempt

Pennsylvania's law because §§ 1396p(c)(1)(F) and (G) do not

create an impermeable safe harbor. Appellee Br. at 31-33.

Rather, according to DHS, federal law merely gives states the

option of allowing annuities to be excluded, and Pennsylvania

chose to not exercise that option by enacting § 441.6(b). Id.

at 32. DHS also claims that our precedent mistakenly

assumed that Pennsylvania generally allows anti-assignment

provisions; and instead, Pennsylvania is able to clarify its

public policy position against nonassignment clauses by

enacting § 441.6(b). Id. at 28 (citations omitted).18

The Supremacy Clause provides that "the Laws of the

United States ...shall be the supreme Law of the Land; .. .

any Thing in the Constitution or Laws of any State to the

Contrary notwithstanding." U.S. CoNST. art. VI, cl. 2. The

Supremacy Clause preempts any state law that "interferes

18 Our review of this issue is de novo. In re Federal-

Mogul Global, 684 F.3d 355, 364 n.16 (3d Cir. 2012)

(citation omitted).
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with or is contrary to federal law[.]" Free v. Bland, 369 U.S.
663, 666 (1962) (citations omitted). There are different forms
of preemption, but all agree that this dispute implicates
conflict preemption. Conflict preemption occurs when it is
impossible to comply with both the federal and state law.
Bell v. Cheswick GeneNating Station, 734 F.3d 188, 193 (3d
Cir. 2013) (citations omitted). "Conflict preemption nullifies
state law inasmuch as it conflicts with federal law, either
where compliance with both laws is impossible or where state
law erects an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress." Farina v.
Nokia, 625 F.3d 97, 115 (3d Cir. 2010) (quotation marks
omitted).

States that elect to participate in the Medicaid program
must comply with eligibility requirements set by the federal
government. The Medicaid Act permits states to establish
eligibility requirements that are more liberal than those of the
federal government, however states may not create more
restrictive requirements. 42 U.S.C. § 1396a(a)(10)(C)(i)(III).
A state law is considered "no more restrictive" if "additional
individuals may be eligible for medical assistance and no
individuals who are otherwise eligible are made ineligible for
such assistance." Id. § 1396a(r)(2)(B). "[O]nce the state
voluntarily accepts the conditions imposed by Congress, the
Supremacy Clause obliges it to comply with federal
requirements." Lankford v. Sherman, 451 F.3d 496, 510 (8th
Cir. 2006) (citations omitted); see also Lewis, 685 F.3d at 332
("No State is obligated to join Medicaid, but if they do join,
they are subject to federal regulations governing its
administration." (citation omitted)).

"[E]very exercise of statutory interpretation begins
with an examination of the plain language of the statute.
Where the statutory language is plain and unambiguous,
further inquiry is not required." Rosenberg v. XM Ventur^es,
274 F.3d 137, 141 (3d Cir. 2001) (citations omitted).
Moreover, we must examine the totality of every statute and
not unduly focus on some language to the exclusion of other
statutory text. Id. ("[W]hen interpreting a statute, courts
should endeavor to give meaning to every word which
Congress used and therefore should avoid an interpretation
which renders an element of the language superfluous."
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(citations omitted)). We also note that, "[i]n areas of
traditional state regulation, we assume that a federal statute
has not supplanted state law unless Congress has made such
an intention `clear and manifest. "' Bates v. Dow
Agrosciences, LLC, 544 U.S. 431, 449 (2005) (citations
omitted); see also MD Mall Assocs., LLC v. CSX Transp.,
Inc., 715 F.3d 479 (3d Cir. 2013). There is a presumption
against preempting state law. Farina, 625 F.3d at 116
(citations omitted). Our inquiry is therefore controlled by the
text of the Medicaid Act pertaining to the assignability of
annuities, to the extent that the language is not ambiguous.

Congress clearly intended for some annuities to be
considered resources for the purposes of Medicaid eligibility.
However, it is equally clear that Congress did not intend that
all annuities be considered. It therefore established the
criteria that would allow Medicaid applicants to purchase
annuities without fear of becoming ineligible for Medicaid
assistance. One criterion Congress established for an annuity
to not count as a Medicaid applicant's resource is that it must
be nonassignable. 42 U.S.C. § 1396p(c)(1)(F), (G). This
affords some protection for the community spouse.
"Congress sought to protect community spouses from
pauperization while preventing financially secure couples
from obtaining Medicaid assistance. To achieve this aim,
Congress installed a set of intricate and interlocking
requirements with which States must comply in allocating a
couple's income and resources." Wisconsin Dept of Health
& Family Se~vs. v. Blumer, 534 U.S. 473, 480 (2002)
(internal quotation marks omitted).

Congress also declared that, with some exceptions, "no
income of the community spouse shall be deemed available to
the institutionalized spouse." 42 U.S.C. § 1396r-5(b)(1).
Irrevocable, nonassignable annuities are income streams, not
countable as resources against the institutionalized spouse's
Medicaid eligibility. James, 547 F.3d at 218-19; see also
Geston, 729 F.3d at 1083; Lopes, 696 F.3d at 188-89; Morris,
685 F.3d at 932-33; Vieth v, Ohio Dept of Job &Family
Servs., 2009-Ohio-3748, at ¶ 34 (July 30, 2009).

Nevertheless, DHS invites us to read ambiguity into
seemingly straightforward text and precedent by pointing to a
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separate section of the DRA. That section reads: "Nothing in
this subsection shall be construed as preventing a State from
denying eligibility for medical assistance for an individual
based on the income or resources derived from an annuity
described in paragraph (1)[.]" 42 U.S.C. ~ 1396p(e)(4).
DHS weaves an ambiguity into this provision by noting the
DRA's use of "subsection" instead of "section." Appellee Br.
at 25-26.

Section 1396p(e)(4) uses the term "subsection" in
reference to subsection (e), which pertains to disclosure
requirements. Thus, according to DHS, § 1396p(e)(4)
"literally states only that nothing in the disclosure
requirements shall prevent a State from treating an annuity as
a resource." Id. To its credit, DHS acknowledges that this
reading is "something of anon-sequitur since disclosure has
nothing to do with whether an annuity is treated as a resource
or not." Id at 26. Nevertheless, DHS asserts "[s]ubparagraph
(e)(4) demonstrates that Congress intended that States be able
to treat annuities as resources under certain circumstances,
but whether that authority extends to annuities exempt from
transfer of asset treatment under §§ 1396p(c)(1)(F) and (G) is
uncertain." Id.

We agree that this reading is anon-sequitur and we
disagree with DHS's strained interpretation of the DRA. We
reiterate that these provisions of the Medicaid Act are "not
ambiguous" and, "contrary to the [DHS]'s interpretation, §
1396p(e)(4) cannot be regarded as a basis by which it may
deny eligibility for benefits where the annuity otherwise
complies with the law." Weatherbee ex rel. Vecchio v.
Richman, 351 Fed. App'x 786, 787 (3d Cir. 2009).

When the Medicaid Act is read as a whole, Congress's
intent with respect to annuities is addressed clearly and
consistently throughout. As discussed above, with respect to
Medicaid applicants, §§ 1396p(c)(1)(F) and (G) make clear
that annuities with certain characteristics, including
nonassignability clauses, are not assets to be counted as
resources for their Medicaid eligibility. Moreover, after
reviewing the Medicaid Act and the Supplemental Security
Income Program, we previously held that Congress intended
to shield a community spouse's annuity from calculation of
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the institutionalized spouse's Medicaid eligibility if the
annuity is nonassignable and irrevocable. James, 547 F.3d at
218; see also Geston, 729 F.3d at 1083; Lopes, 696 F.3d at
184-85.

DHS seeks to undermine James by pointing out that
(1) Congress passed the DRA after the annuities in James
were purchased and added ahalf-a-loaf gifting prohibition
and (2) Pennsylvania passed § 441.6(b) specifically seeking
to undermine Jances in light of Pennsylvania's public policy
against restraints on alienation. Appellee Br. at 28, 37-38.
We find neither argument persuasive.

As discussed above, the DRA outlines the
requirements for annuities purchased by a person who is
seeking Medicaid eligibility. James, on the other hand,
discusses annuities purchased by a community spouse.
Moreover, all appellate courts that have discussed whether a
community spouse's nonassignable annuity is a countable
resource toward the institutionalized spouse's Medicaid
eligibility have done so after changes to the DRA and have
come to the same conclusion as James. See Geston, 729 F.3d
at 1083; Lopes, 696 F.3d at 188-89; ~llor~is, 685 F.3d at 932-
33; Vieth, 2009-Ohio-3748, at ¶ 34.

More fundamentally, Pennsylvania cannot enact
legislation that changes federal law (or binding judicial
interpretation of federal law) with respect to annuities.
Marbury v. Madison, 5 U.S. 137 (1803). In Geston, the Court
of Appeals for the Eighth Circuit explained, "[i]f the State's
public policy requires it to count as resources certain
annuities that federal law excludes from the scope of
resources that may be considered in making eligibility
determinations, then the State's methodology is more
restrictive than the federal methodology." Id. 729 F.3d at
1085-86 (citation omitted), 19

19 DHS mistakenly interprets Geston v. Anderson as
supporting its position on preemption. Geston held that §
1396p(e)(4) "maintained the status quo[,]" and merely
"clarifies that the new disclosure provisions do not restrict a
State's authority to deny eligibility on the basis of an annuity
where the State otherwise has authority to do so." 729 F.3d at
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The Medicaid Act cannot reasonably be read to
support DHS's contention that Congress intended to make
protection of annuities optional. See generally Zlnzted States
v. Voigt, 89 F.3d 1050, 1087 (3d Cir. 1996) ("[C]ourts should
disfavor interpretations of statutes that render language
superfluous." (quotation marks omitted)).

Moreover, the argument here is akin to the dispute that
we resolved in Lewzs v. AlexandeN. There, we held that the
Medicaid Act preempted parts of Section 9 of the
Pennsylvania Act of 2005, 62 PA. S`rAT. ANN. § 1414, which
sought to add Medicaid eligibility requirements for special
needs trusts. 685 F.3d at 331. We explained that the
Medicaid Act is a "complex and comprehensive system of
asset-counting rules[]" in which "Congress rigorously dictates
what assets shall count and what assets shall not count toward
Medicaid eligibility." Id. at 344. Lewis rejected DHS's
myopic attempts to create a gap in the Medicaid Act within
which, states were free to legislate. We said: "focusing solely
on the words ̀[t]his subsection' has caused [DHS] ... to miss
the forest for the trees." Id. at 343. Because Congress has
"actually legislated on th[eJ precise class of asset[]" at issue,
id. at 344 (emphasis in original), further limitations from the
state are preempted. No meaningful distinction can be drawn
between the "rigorous system" of legislating trusts in Lewis,
and the equally rigorous attempts to define when annuities
can be considered for Medicaid eligibility. Thus, "it seems
clear that Congress intended to create a purely binary system
of classification: either a trust[, or, in this case, an annuity,]
affects Medicaid eligibility or it does not." Id. at 344.
Pennsylvania may not create more restrictive requirements.
42 U.S.C. 1396a(a)(10)(C)(i)(III).

III. CONCLUSION

1084. The Court looked at the entirety of the statute and held:
"where other provisions of law define annuity benefits as
unearned income, § 1396p(e)(4) did not authorize States to
recharacterize those benefits as resources." Id. That is
precisely what DHS seeks to do here.
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For the reasons set forth above, we will reverse the
order of the District Court in part, and affirm the order in part.
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ZAHNER a SECRETARYPENNSYLVANIA
DEPARMENT HUMAN SER VICES

Nos. 14-1328 ancll4-1406

RENDELL, Circuit Jude, dissenting

I would affirm the District Court's ruling on the

grounds that the annuities that Sanner and Claypoole

purchased were not purchased for an investment purpose, but,

rather, were purchased in order to qualify for benefits. In

addition, they were not actuarially sound. Therefore, they

should be counted as resources for the purpose of the

Medicare eligibility determination as outlined in the DRA.

The State Medicaid Manual "serves as the official

HHS interpretation of the law and regulations." Pa. Dept of

Pzcb. Welfare v. U.S. Dept of Health &Human Servs., 647
F.3d 506, 509 (3d Cir. 2011). It specifically recognizes that

annuities "are occasionally used to shelter assets so that

individuals purchasing them can become eligible for

Medicaid." Transmittal 64, § 3258.9(B). The Manual

mandates that "a determination must be made with regard to
the ultimate purpose of the annuity (i.e., whether the purchase
of the annuity constitutes a transfer of assets for less than fair

market value)." Id. We cannot ignore that language, and
must therefore consider whether the annuities here were

investments. Thus, I take issue with the majority's statement
that motive is not determinative. It is an essential

consideration. I conclude that the annuities were not
investments. The short payback period for the annuities

1
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purchased by Sanner and Claypoole, 12 months and 14
months, respectively, precluded any meaningful return from
an investment standpoint. Furthermore, when the broker fees
are included, the transactions actually lost money. ~ In other

words, as DPW argues, these annuities "had no economic

purpose other than qualifying plaintiffs for [Medicaid]
benefits." (DPW Br. at 21.) The majority asserts that nothing

requires annuities to be investment vehicles, but, indeed, that
is their legitimate, common sense purpose. The majority even
notes that they are "widely recognized" as "investment
products." (Majority Op. at 8 (quoting NationsBank of N.C.,
N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 259
(1995)). But these annuities were not investment products.

Aside from the lack of investment purpose, these

annuities also were not actuarially sound. As the majority
notes, Congress indicated that an annuity will fit within the
"safe harbor" if, inter alia, "the annuity ... is actuarially
sound (as determined in accordance with actuarial

publications of the Office of the Chief Actuary of the Social
Security Administration)." 42 U.S.C.
§ 1396p(c)(1)(G)(ii)(II). The State Medicaid Manual
provides that "[i]f the expected return on the annuity is
commensurate with a reasonable estimate of the life
expectancy of the beneficiary, the annuity can be deemed
actuarially sound.... The average number of years of

1 Even without the fees, the $290.04 "return" on Sanner's
investment of $53,700 and the $526.20 "return" on
Claypoole's investment of $84,874.08 represent an annual
rate of return on each annuity of approximately .OS%, a
miniscule return. (Appellants' Br. 14.)
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expected life remaining for the individual must coincide with

the life of the annuity." Transmittal 64, § 3258.9(B)

(emphasis added). Essentially, the Manual indicates that an

annuity is "actuarially sound" when the individual's life

expectancy is "commensurate with" or "coincide[s] with" the

annuity term. Neither Sanner nor Claypoole had annuities

with terms that coincided with or were commensurate with

their life expectancies. In Sanner's case, her annuity term

was 10.55% of her life expectancy and Claypoole's annuity

term was 17.23% of her life expectancy. These percentages

are not remotely commensurate with their life expectancies.

We need not opine as to what percentage of life expectancy

would be sufficient to satisfy this test, but these percentages

clearly miss the mark.

The majority concludes that an annuity with a term

that is less than the annuitant's life expectancy passes the

actuarial soundness test. I disagree. If Congress simply

wanted to require the annuity terms to be shorter than life

expectancy, it could have expressly stated that. Instead,

Congress said that annuities must be actuarially sound, and

the State Medicaid Manual defines that term as meaning that

annuities must be commensurate with or coincide with life

expectancy. Those words must mean something. Moreover,

the "commensurate with" requirement makes sense from a

policy standpoint. If an annuity term exceeds life expectancy,

then it is clearly an attempt to transfer assets to others without

facing Medicaid penalties. And similarly, an annuity that is a

tiny fraction of life expectancy has no investment purpose and

operates only to shield assets. Thus, actuarial soundness is

the proper test to avoid both these undesirable situations, by

requiring the term to be commensurate with life expectancy.
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Because I would hold that the annuities were not for a

legitimate economic purpose and were not actuarially sound, I

would not reach the question of whether the provision of

Pennsylvania law regarding non-assignability, § 441.6(b), is

preempted.

Accordingly, I must disagree with the majority and

would affirm.
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Social Security

Actuarial Life Table

A period life table is based on the mortality experience of a population

during a relatively short period of time. Here we present the 2013 period

life table for the Social Security area population. For this table, the period

life expectancy at a given age is the average remaining number of years

expected prior to death for a person at that exact age, born on January 1,

using the mortality rates for 2013 over the course of his or her remaining

life.

Period Life Table, 2013

Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

0 0.006519 100,000 76.28 0.005377 100,000 81.05

1 0.000462 99,348 75.78 0.000379 99,462 80.49

2 0.000291 99,302 74.82 0.000221 99,425 79.52

3 0.000209 99,273 73.84 0.000162 99,403 78.54

4 0.000176 99,252 72.85 0.000133 99,387 77.55

5 0.000159 99,235 71.87 0.000119 99,373 76.56

6 0.000146 99,219 70.88 0.000109 99,361 75.57

7 0.000133 99,205 69.89 0.000101 99,351 74.58

8 0.000118 99,192 68.90 0.000096 99,341 73.58

9 0.000102 99,180 67.90 0.000093 99,331 72.59

10 0.000091 99,170 66.91 0.000094 99,322 71.60

https://www.ssa.gov/OACT/STAYS/table4c6.htm1 7/9/2016
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

11 0.000096 99,161 65.92 0.000100 99,312 70.60

12 0.000128 99,151 64.92 0.000112 99,303 69.61

13 0.000195 99,138 63.93 0.000134 99,291 68.62

14 0.000288 99,119 62.94 0.000162 99,278 67.63

15 0.000389 99,091 61.96 0.000194 99,262 66.64

16 0.000492 99,052 60.99 0.000226 99,243 65.65

17 0.000607 99,003 60.02 0.000261 99,220 64.67

18 0.000735 98,943 59.05 0.000297 99,194 63.68

19 0.000869 98,870 58.09 0.000334 99,165 62.70

20 0.001011 98,785 57.14 0.000373 99,132 61.72

21 0.001145 98,685 56.20 0.000412 99,095 60.75

22 0.001246 98,572 55.27 0.000446 99,054 59.77

23 0.001301 98,449 54.33 0.000472 99,010 58.80

24 0.001321 98,321 53.40 0.000493 98,963 57.82

25 0.001330 98,191 52.47 0.000513 98,915 56.85

26 0.001345 98,060 51.54 0.000537 98,864 55.88

27 0.001363 97,928 50.61 0.000563 98,811 54.91

28 0.001391 97,795 49.68 0.000593 98,755 53.94

29 0.001427 97,659 48.75 0.000627 98,697 52.97

30 0.001467 97,519 47.82 0.000664 98,635 52.01

31 0.001505 97,376 46.89 0.000705 98,569 51.04

32 0.001541 97,230 45.96 0.000748 98,500 50.08

https://www. ssa. gov/OACT/STAYS/table4c6.htm1 7/9/2016
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

33 0.001573 97,080 45.03 0.000794 98,426 49.11

34 0.001606 96,927 44.10 0.000845 98,348 48.15

35 0.001648 96,772 43.17 0.000903 98,265 47.19

36 0.001704 96,612 42.24 0.000968 98,176 46.23

37 0.001774 96,448 41.31 0.001038 98,081 45.28

38 0.001861 96,277 40.38 0.001113 97,979 44.33

39 0.001967 96,097 39.46 0.001196 97,870 43.37

40 0.002092 95,908 38.53 0.001287 97,753 42.43

41 0.002240 95,708 37.61 0.001393 97,627 41.48

42 0.002418 95,493 36.70 0.001517 97,491 40.54

43 0.002629 95,262 35.78 0.001662 97,343 39.60

44 0.002873 95,012 34.88 0.001827 97,182 38.66

45 0.003146 94,739 33.98 0.002005 97,004 37.73

46 0.003447 94,441 33.08 0.002198 96,810 36.81

47 0.003787 94,115 32.19 0.002412 96,597 35.89

48 0.004167 93,759 31.32 0.002648 96,364 34.97

49 0.004586 93,368 30.44 0.002904 96,109 34.06

50 0.005038 92,940 29.58 0.003182 95,829 33.16

51 0.005520 92,472 28.73 0.003473 95,524 32.27

52 0.006036 91,961 27.89 0.003767 95,193 31.38

53 0.006587 91,406 27.05 0.004058 94,834 30.49

54 0.007170 90,804 26.23 0.004352 94,449 29.62
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

55 0.007801 90,153 25.41 0.004681 94,038 28.74

56 0.008466 89,450 24.61 0.005040 93,598 27.88

57 0.009133 88,693 23.82 0.005400 93,126 27.01

58 0.009792 87,883 23.03 0.005756 92,623 26.16

59 0.010462 87,022 22.25 0.006128 92,090 25.31

60 0.011197 86,112 21.48 0.006545 91,526 24.46

61 0.012009 85,147 20.72 0.007034 90,927 23.62

62 0.012867 84,125 19.97 0.007607 90,287 22.78

63 0.013772 83,042 19.22 0.008281 89,600 21.95

64 0.014749 81,899 18.48 0.009057 88,858 21.13

65 0.015852 80,691 17.75 0.009953 88,054 20.32

66 0.017097 79,412 17.03 0.010950 87,177 19.52

67 0.018463 78,054 16.32 0.012010 86,223 18.73

68 0.019959 76,613 15.61 0.013124 85,187 17.95

69 0.021616 75,084 14.92 0.014330 84,069 17.18

70 0.023528 73,461 14.24 0.015728 82,864 16.43

71 0.025693 71,732 13.57 0.017338 81,561 15.68

72 0.028041 69,889 12.92 0.019108 80,147 14.95

73 0.030567 67,930 12.27 0.021041 78,616 14.23

74 0.033347 65,853 11.65 0.023191 76,961 13.53

75 0.036572 63,657 11.03 0.025713 75,177 12.83

76 0.040276 61,329 10.43 0.028609 73,244 12.16
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

77 0.044348 58,859 9.85 0.031760 71,148 11.50

78 0.048797 56,249 9.28 0.035157 68,888 10.86

79 0.053739 53,504 8.73 0.038920 66,467 10.24

80 0.059403 50,629 8.20 0.043289 63,880 9.64

81 0.065873 47,621 7.68 0.048356 61,114 9.05

82 0.073082 44,484 7.19 0.054041 58,159 8.48

83 0.081070 41,233 6.72 0.060384 55,016 7.94

84 0.089947 37,890 6.27 0.067498 51,694 7.42

85 0.099842 34,482 5.84 0.075516 48,205 6.92

86 0.110863 31,040 5.43 0.084556 44,565 6.44

87 0.123088 27,598 5.04 0.094703 40,796 5.99

88 0.136563 24,201 4.68 0.106014 36,933 5.57

89 0.151299 20,896 4.34 0.118513 33,017 5.17

90 0.167291 17,735 4.03 0.132206 29,104 4.80

91 0.184520 14,768 3.74 0.147092 25,257 4.45

92 0.202954 12,043 3.47 0.163154 21,542 4.13

93 0.222555 9,599 3.23 0.180371 18,027 3.84

94 0.243272 7,463 3.01 0.198714 14,775 3.57

95 0.263821 5,647 2.82 0.217264 11,839 3.34

96 0.283833 4,157 2.64 0.235735 9,267 3.12

97 0.302916 2,977 2.49 0.253810 7,083 2.93

98 0.320672 2,075 2.36 0.271155 5,285 2.76
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

99 0.336706 1,410 2.24 0.287424 3,852 2.60

100 0.353541 935 2.12 0.304670 2,745 2.45

101 0.371218 605 2.01 0.322950 1,909 2.30

102 0.389779 380 1.90 0.342327 1,292 2.17

103 0.409268 232 1.80 0.362867 850 2.03

104 0.429732 137 1.70 0.384639 541 1.91

105 0.451218 78 1.60 0.407717 333 1.78

106 0.473779 43 1.51 0.432180 197 1.67

107 0.497468 23 1.42 0.458111 112 1.56

108 0.522341 11 1.34 0.485597 61 1.45

109 0.548458 5 1.26 0.514733 31 1.35

110 0.575881 2 1.18 0.545617 15 1.26

111 0.604675 1 1.11 0.578354 7 1.17

112 0.634909 0 1.04 0.613055 3 1.08

113 0.666655 0 0.97 0.649839 1 1.00

114 0.699987 0 0.90 0.688829 0 0.92

115 0.734987 0 0.84 0.730159 0 0.85

116 0.771736 0 0.78 0.771736 0 0.78

117 0.810323 0 0.72 0.810323 0 0.72

118 0.850839 0 0.67 0.850839 0 0.67

119 0.893381 0 0.61 0.893381 0 0.61

https://www. ssa. gov/OACT/STAYS/table4c6.htm1 7/9/2016
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Male Female

Death Number Death Number

Exact probability of Life probability of Life

age a lives b expectancy a lives b expectancy

a Probability of dying within one year.

b Number of survivors out of 100,000 born alive.

Note: The period life expectancy at a given age for 2013 represents the average number of

years of life remaining if a group of persons at that age were to experience the mortality rates

for 2013 over the course of their remaining life.

The Social Security area population is comprised of (1) residents of the 50 States and the

District of Columbia (adjusted for net census undercount); (2) civilian residents of Puerto

Rico, the Virgin Islands, Guam, American Samoa and the Northern Mariana Islands; (3)

Federal civilian employees and persons in the U.S. Armed Forces abroad and their

dependents; (4) non-citizens living abroad who are insured for Social Security benefits; and

(5) all other U.S. citizens abroad.
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Typical Beneficiary Designation for DRA-compliant Annuity



Primary Beneficiary: The State of or any other state which has provided assistance,

under subchapter XIX of Title 42 of the United States Code, to JOHN SMITH, up to an amount equal to

the total medical assistance paid on behalf of JOHN SMITH, in the manner required by Title 42,

U.S.C.§1396p(c)(1)(F). After compliance with the preceding sentence, to the extent assets remain

available, those assets shall be paid over as follows:



Medicaid Questionnaire



ASSET PROTECTION &MEDICAID PLANNING QUESTIONNAIRE

The information requested in this questionnaire is for use by our law firm to establish a plan for asset

preservation and/or Medicaid eligibility unique to your situation. Please complete this questionnaire with as

much detail as possible.

Date

Referred by:

PERSONAL DATA of the Person Who is ill
"Applicant"

Name:

Home Address:

Telephone:

E-mail:

Social Security Number:

Date of Birth:

If in a nursing home; Name of facility:

Date of Admission:

Dates of Medicare coverage:

Diagnosis:

Was there a hospital stay prior to nursing home? Date of admission to hospital?

FAMILY MEMBERS AND INTERESTED PARTIES

NAME:

Date of Birth:

Address:

Relationship:

PERSONAL DATA of the Spouse:

Name:

Home Address:

Telephone:

E-mail:

Social Security Number:

Date of Birth:

Telephone:



NAME:

Date of Birth:

Address:

Relationship:

Telephone:

NAME:

Date of Birth:

Address:

Relationship:

Telephone:

IMPORTANT
Are any of your children on Social Security Disability:

PROFESSIONAL CONTACTS:

Primary Physician Name, Address &Telephone:

Is your physician a board certified geriatric physician?

Stock Broker Name &Address &Phone:

Accountant or CPA Name &Address &Phone:

Safe Deposit Box: Name of Bank &Branch &Box #

Who is authorized to enter box?

Yes ___No Unknown

Has Applicant or Spouse ever been in or worked for the following: (Complete this even if Spouse is

deceased)

(Name child)



Military Service Yes No Private Employer Pension Yes No

Federal Government Yes No Trade Union with Pension Yes No

State Government Yes No Railroad Retirement Yes No

If Applicant served in military: What Branch•

Have you applied for VA benefits (Aid and Attendance)?

If yes, when did you apply for benefits?

When did you start receiving benefits?

If SPOUSE has served in military: What Branch?

YES NO

Have you applied for VA benefits (Aid and Attendance)? ___Yes ___No

If yes, when did they apply for benefits?

When did they start receiving benefits?

CURRENT LEGAL DOCUMENTS: YES NO

LAST WILL AND TESTAMENT:

REVOCABLE TRUST:

DURABLE POWER OF ATTORNEY:

HEALTH CARE REPRESENTATIVE:

LIVING WILL:



MONTHLY INCOME SUMMARY

SOURCE APPLICANT/amount SPOUSE/amount

SOCIAL SECURITY

GROSS AMOUNT

PENSION #1

GROSS AMOUNT
SOURCE OF PENSION

PENSION #2

(GROSS AMOUNT)
SOURCE OF PENSION

CIVIL SERVICE PENSION

VETERANS BENEFITS

RAILROAD RETIREMENT

INCOME
INTEREST INCOME

DIVIDEND INCOME

ALIMONY

ANNUITY PAYMENTS

IRA PAYMENTS

RENTAL INCOME

CURRENT WAGES



ASSET SUMMARY

Please nr~vide recent statement fir each account.

ASSET TYPE 
APPLICANT- 

SPOUSE -BALANCE 
JOINT-

BALANCE BALANCE

BANK NAME &

ACCOUNT #s

CD BANK NAME

& ACCOUNT #s

STOCK NAMES &

ACCOUNT #s

CORPORATE
BONDS &

ACCOUNT #s

MUNICIPAL
BONDS &
ACCOUNT #s



US SAVINGS
BONDS &

ACCOUNT #s

MUTUAL FUNDS
& ACCOUNT #s

LIMITED

PARTNERSHIPS
& ACCOUNT #s

UGMA &
ACCOUNT #s

ANNUITIES &

ACCOUNT #s

**purchased date

IRA ACCOUNTS

& ACCOUNT #s



GIFTS

Any GIFTS for over $1,000 in value within the past 60 months? If YES, explain in full

detail.

Here list all real property owned by Applicant, Spouse or Applicant and Spouse jointly.

REAL PROPERTY:

Address:

Is this residence a: house mobile home condominium

other (describe)

Names on the Deed:

What is the balance due on your mortgage? $

If you were going to sell your home, what price would you expect to receive $

ALL OTHER REAL ESTATE:

PROPERTY ADDRESS:

Names on the Deed:

What is the present value of the property: $

How much is presently owed on a mortgage on this property? $

Do you receive rental income? Yes No Monthly Rental Amount $

If there is a written lease, attach copy of lease

If other parcels are owned, provide same information on extra page.



BURIAL ASSETS

1. Do you own cemetery plots? Applicant: Spouse:

2. List any burial contracts or pre-paid funeral agreements applicant/spouse has purchased (please

provide copy of each agreement or contract)

APPLICANT:

Date of purchase:

Name of Funeral Home:

Name of Insurance Co:

Is contract irrevocable?

SPOUSE:

Date of purchase:
Name of Funeral Home:

Name of Insurance Co:

Is contract irrevocable?

Does Applicant/Spouse have a special bank account set aside for burial funds? _Yes No

LOANS (MORTGAGES AND NOTES, MONEY DUE TO YOU)

Does Applicant or Spouse own a mortgage and/or a promissory note? _Yes No

LOAN #1: Names on the note or mortgage:

Principal balance remaining due $

Is the mortgage marketable (can it be sold?) Yes No

If marketable, what could you sell it for? $



Is Applicant or spouse the beneficiary of any trusts (indicate value, assets, distributions available or

expected)

Applicant:

Spouse:

Expected inheritances:

Applicant: _

Spouse:

MOTOR VEHICLES

Does Applicant or Spouse own a vehicle? ___Yes

Make/Model/Year Value

Does Applicant have current driver's license?

Does Spouse have current driver's license?

APPLICANT'S INSURANCE

Owner Name

.__Yes ___No

Yes No

SPOUSE'S INSURANCE



LONG TERM CARE POLICIES:

Does Applicant or Spouse have any long term care policies? ___Yes No

If yes, please provide a copy of policy and current premium statement at meeting.

HEALTH/MEDICAL INSURANCE:

Does Applicant or Spouse have health or medical insurance? ___Yes No

List Insured, Policy #and Name and Address of Insurance Company:

Applicant:

Spouse:

How is premium paid:

Portion attributable to applicant:

Portion of premium attributable to spouse:
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