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Introduction 

Appellate briefs are one species of written legal advocacy. To a great extent, 

the same principles of legal writing that should govern all legal writing apply to 

appellate briefs, and there are no secret tricks or methods that are unique to 

appellate advocacy. Good writing is good writing. But better writing is expected at 

the appellate level, if only because advocates have more time to think and write. 

Nevertheless, lawyers who prepare appellate briefs should take into account 

at least three specific aspects of practice unique to appellate courts: the standards of 

review on appeal, which are determined by the jurisdiction’s substantive law; the 

structure of the appellate brief, which is usually defined by the particular court’s 

rules of practice; and the multi-judge character of the decision maker. 

The first mistake lawyers make is to ignore the standards of review and 

simply carry over the briefing from the trial court to the appellate court. For 

reasons of emotion, pride, and indignation (however righteous), trial lawyers and 

clients often want to refight their old battles, even if success would not really bring 

tangible relief. Many arguments that were reasonably calculated to succeed before 

the trial judge simply will not work on appeal because the appellate court will not 

review the issue de novo and will not overturn the lower court’s decision simply 

because it would have decided the matter differently if it had been asked to make 

the call in the first instance. Moreover, appellate judges have not seen the witnesses 

testify and have no ability to judge their credibility; even increasingly common 
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video recordings of trials do not capture all of the nuances of live testimony. The 

standards of review on appeal are lenses through which prior briefing and 

arguments must be viewed; advocates should use them to reevaluate and trim the 

arguments to be presented to the higher court. 

The second mistake that lawyers make is ignoring the structure of the 

appellate brief or assuming the brief will be read in a certain manner or a 

predictable brief-to-brief sequence. Appellate judges do not all read briefs the same 

way. Some read the briefs sequentially and all the way through from cover to cover, 

but a surprisingly large number of judges insist that they rarely do so. Some use 

different diving boards for a single brief: the table of contents, the statement of 

issues presented, the introduction, the summary of argument, the conclusion. 

Because one cannot predict where an individual judge may start, each section 

should be seen as a port of entry. Some judges say that they jump from one section 

of the opening brief to the corresponding sections of the answering and reply briefs. 

Judges even have been known to declare a practice of starting with the reply brief, 

because that indicates what was still in controversy when, but for oral argument, 

all was said and done. 

Moreover, an appellate brief is more kabuki than free verse. Some sections 

have defined purposes that are not strictly argumentative, although in a sense the 

entire brief serves to support an argument. For this reason, lawyers should focus on 

making the statement of jurisdiction, the statement of facts, and the statement of 

the case straightforward, credible, and reliable by remaining relatively neutral in 

tone, even though the sections are crafted to set up the argument. In service of that 

distinction, I recommend that lawyers avoid using Roman numerals for the 

statement of the case, statement of facts, summary of argument, conclusion—that 

is, anything other than the argument itself. This distinguishes the argument 

section, clarifies the structure of the argument, and also keeps the argument’s 
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subheadings from descending into one more level of organization, which itself can 

be confusing. 

The third mistake lawyers make is assuming that they can pull a fast one on 

an appellate panel. Sometimes lawyers succeed before trial judges because the 

latter have little institutional backup: no judicial clerks, no colleagues to bounce 

ideas off of, and very little time. Appellate courts are usually far more searching in 

their analysis of the arguments and authorities. In addition, because the appellate 

courts usually come to the case fresh, their views of the issues are not as colored by 

prior experiences with the parties and counsel. Moreover, there is no opportunity to 

educate the court over time or make up for past missteps; leaving aside reply briefs, 

the parties each have one opportunity to bring the appellate court up to speed and 

state their case in a manner that is both convincing and sustainable. 

In approaching appellate briefs, lawyers should remember the adage that 

“water rises no higher than its source.” No brief is better written than it has been 

thought out. Making the brief effective thus requires careful consideration of what 

arguments should be presented, how to present them most effectively, and how to 

make each portion of the brief count. Lawyers should not assume that a brief has 

gravitas simply because it is long, heavy, nicely bound, or chock full of case 

citations. Particularly in the paperless world of e-briefing, such physical and visual 

attributes are no substitute for extensive contemplation and planning. 

Finally, one underlying cause of overly long, overly dense, and overly 

complicated briefs is fear. Fear of what, you ask? Fear of disappointing clients by 

not “telling their story” forcefully enough. Fear of antagonizing trial counsel by not 

repeating pet arguments lost below that would fare even more poorly on appeal. 

Fear that judges will misapprehend (or just miss) an argument unless it is repeated 

endlessly. Fear of omitting third-tier issues, arguments, or authorities that might 

prevail even if the better options fail. Fear of failing expectations of what a “good 
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lawyer” does, e.g., undue precision, long block quotations, and Bluebook fetishism. 

Appellate lawyers are a cautious, contemplative lot, with a tendency to exhaust the 

legal and record resources available in preparing briefs, and appellate timelines 

(even without extensions) allow plenty of time for self-doubt and second-guessing—

the cracks that let fear seep in. Appellate lawyers must make sure that fear does 

not overwhelm their ability to exercise independent judgment about what issues, 

arguments, rhetoric, and citations are necessary and appropriate on appeal. 

The Table of Contents and Table of Authorities 

One should not think of the table of contents and table of authorities as 

secretarial functions to be left to the last minute. The tables are not just a means of 

finding something in a brief, whether a section or a case. Word-processing programs 

like Word and Word Perfect, and other specialized software like Best Authority 

from Litera (which acquired Levit & James), have features that automatically 

generate tables of contents and authorities (often through use of such tools as Word 

“styles,” which I employ scrupulously). I create and update the tables early on as a 

method of evaluating and reevaluating the structure of my brief, including the 

headings and subheadings I have used. For example, subheadings in the statement 

of the case and the statement of facts can give the reader a sense of the basic story 

of the parties and how they reached the appeal. Headings and subheadings in the 

argument can identify the issues presented and basic supporting arguments even 

more crisply and completely than the statement of issues presented. By generating 

the tables early and often, one can see if the tables do tell the story well, if the 

structure of the brief is sound (a point explained more below), and if all of the 

sections required by the rule have been included. In addition, generating the table 

of authorities well in advance of the deadline helps the lawyer evaluate whether all 

of the critical authorities have been cited, as well as whether the critical authorities 

have been overwhelmed by needless citation to authorities that are not as 
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important. Note that some appellate courts, including the D.C. Circuit and some 

state courts, require parties to identify the authorities principally relied upon by, 

for example, marking them with an asterisk in the table of authorities. E.g., D.C. 

Cir. R. 28(a)(2) (rules for identifying “Principal Authorities”). 

Early generation of tables also allows for more careful proofreading. Reading 

from heading to heading helps the lawyer spot spelling and grammatical errors that 

would otherwise be overlooked, along with discontinuities in style where 

consistency would be better. Moreover, even the best software for generating tables 

of authorities often requires a considerable amount of clean-up: consolidating 

duplicative entries, completing partial citations, adding citations that have been 

mysteriously omitted, deleting citations to the record, and so forth. Early creation of 

tables also allows the lawyer to find errors in the text of the brief. Finally, 

remember to proofread the page citations in both tables to adjust for any final 

editing of the text. Inaccurate tables are a telltale sign of a rushed brief; they 

frustrate the reader and tend to undermine the lawyer’s credibility. 

An additional consideration for tables is readability. Many lawyers do not 

recognize just how much more difficult it is to read headings when the text is in all 

capital letters or is underlined. For main arguments, initial caps are much easier to 

read than all caps, and sentence (or “normal”) caps are still easier to read. 

Underlining was a typewriter convention used to compensate for the unavailability 

of bold or italic fonts. Consider using headings throughout the brief that have 

sentence capitalization and that are set off from the text through simple bolding. In 

the table of contents, you can delete even that emphasis; the result is a table that is 

easy to read. And making a brief easier to read is the first step toward making it 

easier to understand, which is, in turn, the second step toward convincing the court. 

One final note on tables of citations: Pass on passim. While some programs 

may be set to insert passim in the place of numerous page citations, that offers no 
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benefit to the judges or clerks. Indeed, some court rules prohibit use of passim, and 

some judges informally urge counsel not to use it. E.g., D.C. Cir. R. 28(a)(2) (“passim 

or similar terms may not be used”). If the authority is cited on numerous pages, 

consider including all page numbers but emphasizing in bold or italics the numbers 

for the main treatment of the authority. 

Jurisdictional Statement 

Some courts require a separate jurisdictional statement; others require that 

the jurisdictional facts be included at the end of the statement of the case. The 

jurisdictional statement is a technical part of the brief that should serve its 

intended purpose and no other: it answers whether the appellate court has subject- 

matter jurisdiction over the appeal and whether the appellant has taken the proper 

steps in a timely manner for perfecting that jurisdiction. Usually the appellate court 

wants to know the following: what was the statutory or other legal basis of the trial 

court’s subject-matter jurisdiction; what is the statutory or other legal basis of the 

appellate court’s subject-matter jurisdiction; when was the judgment or order being 

appealed entered; whether there were any post-judgment motions, and when was 

the last one resolved; and when did the appellant or cross-appellant file the notice of 

appeal or cross-appeal. Appellate staff attorneys, law clerks, or judges want to be 

able to check off the relevant threshold issues, so make the section crisp and 

informative, without argumentation or other gratuitous verbiage. And be sure to 

include accurate record citations for the filings, orders, and events material to 

jurisdiction. 

Statement of the Issues Presented 

Because many judges rely on the statement of issues presented as their 

introduction to and overview of the appeal, the statement should be taken seriously. 

Some lawyers believe that each issue must be crammed into one long sentence that 

begins with “Whether” or ends in a question mark. This results in a rather unwieldy 
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issue that the judge or law clerk will not care to figure out. Other lawyers write the 

issue in such a brief, cryptic fashion that the reader learns nothing from it, e.g., 

“Did the superior court err in granting summary judgment?” or “Should the superior 

court have excluded the plaintiff’s hearsay evidence?” Both of these extremes fail. 

Bryan Garner advocates using the “deep issue,” which he defines as 

the ultimate, concrete question that a court needs to answer to decide a 
point your way. Deep refers to the deep structure of the case—not to 
deep thinking. The deep issue is the final question you pose when you 
can no longer usefully ask the follow-up question, “And what does that 
turn on?” The best form it can take is that of the syllogism. 

Bryan A. Garner, The Winning Brief 49 (1999). Garner recommends using separate 

sentences, amounting to no more than seventy-five words, to set up the syllogism, 

making the statement fair but persuasive, and not starting it with “Whether” or 

“Did.” He gave the following examples of a “surface issue” and a “deep issue”: 

Surface Issue: Can Jones maintain an action for fraud? 
 
Deep Issue: To maintain a cause of action for fraud under California 
law, a  plaintiff must show that the defendant made a false 
representation. In his deposition, Jones concedes that neither 
Continental nor its agents or employees made a false representation. Is 
Continental entitled to summary judgment on Jones’s fraud claim? 

Bryan A. Garner, Advanced Legal Writing & Editing 3-4 (1998). Many judges love 

“deep issues” because they reveal what the question really is. Some lawyers and 

judges are not so fond of Garner’s approach because the deep issues can become too 

long and too argumentative. I believe Garner’s approach is a valuable one, but 

practitioners need to be disciplined in using it. 

In any event, whether or not you use deep issues, there is no reason to use 

the “whether” format, which can produce very tangled sentences. For example, a 

conventional issue could read: 
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Whether the district court erred as a matter of law in denying 
summary judgment for the defendant under the three-year statute of 
limitations for oral contract claims based on its conclusion that there 
was no issue of fact as to when the plaintiff discovered or should have 
discovered her claim. 

That can be made more readable just by using declarative sentences and a brief 

question: 

Plaintiff brought a claim for medical malpractice. The district court 
found no issue of fact as to when the plaintiff discovered or should have 
discovered the claim. The court therefore granted the defendant’s 
motion for summary judgment based on the two-year statute of 
limitations. Did the district court err in finding no issue of fact? 

This statement is not argumentative. It simply provides the same information in 

shorter bites and without using a forced, clumsy structure. 

Statement of the Case 

The statement of the case answers the basic question, “How did we get here?” 

It should give a procedural history of the case, including the following: 

• Who won in the trial court? 

• Who is appealing? 

• What is the general area of law implicated in the appeal, and 
what are the issues? 

• Where has the case been so far? 

• Where and when was the error committed? Pretrial, trial, or 
post-trial? 

• How was case resolved? Summary judgment? JMOL? Trial? 

The court rules may allow the statement of the facts to be combined with the 

statement of the facts. For example, an amendment to the Federal Rules of 

Appellate Procedure that went into effect December 1, 2013, eliminated the 

requirement that a brief separately provide a statement of the case and a statement 

of the facts. As amended, Rule 28(a)(6) simply requires a “a concise statement of the 

case setting out the facts relevant to the issues submitted for review, describing the 
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relevant procedural history, and identifying the rulings presented for review, with 

appropriate references to the record.” This brings the FRAP into line with the U.S. 

Supreme Court’s rules, which have long dispensed with the requirement of separate 

statements of the case and facts. Weaving the two together may be a good approach 

if the underlying facts and case history are intertwined, or if the procedural 

background cannot be easily understood without first understanding the facts of the 

case. 

The main problem with most statements of the case is that they are bloated. 

They read like a prose summary of the docket, with blow-by-blow descriptions of 

every step: 

 On March 4, 2003, Defendant filed a motion for summary 
judgment and accompanying statement of material facts. (R.33-34.) 
[Extensive description of Defendant’s arguments.] On April 3, 2003, 
Plaintiff filed a response to both documents and also cross-moved for 
summary judgment. (R.38-39.) [Equally extensive description of 
Plaintiff’s arguments.] In the alternative, Plaintiff filed a Rule 56(f) 
affidavit seeking a continuance of the motion to permit additional 
discovery. (R.40.) On April 18, 2003, Defendant filed a reply and 
opposition to the cross-motion and Rule 56(f) motion. (R.41.) [More 
description.] Plaintiff then filed a reply in support of her cross-motion 
on April 23, 2003. (R.42.). [You get the point.] The superior court held a 
hearing on June 2, 2003, on the parties’ cross-motions for summary 
judgment. (R.44.) On June 12, 2003, the court issued an order denying 
Defendant’s motion for summary judgment and granting Plaintiff’s 
cross-motion for summary judgment. (R.45.) The court held that 
Plaintiff’s claim for medical malpractice was not barred by the statute 
of limitations because she filed suit thirteen months after she 
discovered the claim and it therefore accrued. (Id.) 

This description is very detailed, but the detail is almost entirely irrelevant to the 

issue on appeal. Because much of the precision is inconsequential, it actually robs 

the statement of any persuasive force. For example, the dates and sequence of the 

pleadings usually are irrelevant on appeal. The filing of a Rule 56(f) affidavit may 

have not affected the result in any way. Even the citation to the docket number of a 
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particular motion is immaterial (particularly when the issue is being reviewed de 

novo) unless the citation has specific significance to the appeal, i.e., the party 

admitted a fact, or waived an argument. The summary of the motion practice 

probably could be reduced to the following: 

 On cross-motions for summary judgment, the superior court 
held that Plaintiff’s claim for medical malpractice was not barred by 
the statute of limitations because the claim accrued only when she 
discovered the facts giving rise to it, and she filed suit thirteen months 
after the claim accrued. (R.45.) The court reasoned … 

The key is to tell the story, and details that interfere with the story and bore the 

reader are counterproductive. 

Statement of Facts 

What is true for the statement of the cast is doubly true for the statement of 

facts. Many or even most statements bog down because they include too much detail 

before the reader understands the significance of the detail, if it has any. I have 

long suspected that lawyers write such statements because they are at least 

subconsciously mimicking the judicial opinions they were forced to wade through in 

law school. Those opinions would offer little or no introduction to the issues; 

instead, the court would dive right in with pages and pages of detailed facts. Only 

after seemingly all of the facts were on the table would the court get to the legal 

analysis and explain why the facts were important. Readers were tempted to skip to 

the middle or the end, find out the analysis or conclusion, and then jump back to the 

beginning in order to read the facts. 

Because the statement of facts should be an instrument of subtle education 

and persuasion, it is important to tell a meaningful story. Facts should be included 

if they drive the story forward; they should be omitted if they do not. Contrary to 

what some people believe, not all facts mentioned anywhere in the brief need to be 

included in the statement of facts. It is better to tell a coherent story in the 
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statement and then bring in additional facts or detail in the course of the argument 

section, when the focus and significance of the facts are made clear by the legal 

analysis. In particular, lawyers should eschew supercopying the separate statement 

of facts submitted to the trial court. Such statements usually lack much discipline 

or narrative coherence, and reading a regurgitation of them on appeal is rarely 

persuasive. 

In addition, details like specific dates (including “on or about”) should be 

omitted unless they are of particular significance. The same is true of extraneous 

background information. This is difficult for many lawyers: they learn during the 

first year of law school that lawyers are, if anything, precise, and that they need to 

tell the “whole story.” But precision can be excruciating when it is gratuitous, and 

unnecessary information is just a waste of time. For example, when the parties 

signed the contract may be entirely irrelevant to any issue on appeal. The date 

could be omitted, or maybe the timeframe could be identified as 1988 or “the late 

1980s.” If precise detailed is included, the reader assumes that it is important to 

remember that detail. If it turns out that the detail was just lawyerly fetishism, the 

reader feels used or betrayed. 

Because the statement is designed to be one of “facts,” it should be reliable 

and credible. All factual assertions should be backed by citations to the record. 

Blatant argument has no place in the statement. Instead, persuasion is 

accomplished through the principle of “show, don’t tell.” If the story is well crafted, 

it will make the point without the need for an overlay of argument. Indeed, the 

reader will adopt the argument with greater conviction if he supplies the 

argumentative links, rather than having them served up by the lawyer in the 

statement itself. 

Finally, the facts should be arrayed in a way that tells a story that is 

meaningful and structured to further the legal issues presented. Appellate lawyers 
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sometimes seem to be trapped by chronological sequence, because that was the tool 

by which they first encountered or organized the pertinent information. But 

chronology may be as inapt for a brief as for a movie; sometimes flashbacks and 

flash-forwards are necessary. The story may start with the broad outlines of the 

entire plot and then narrow to the particular issue, ending with the precise facts 

that are most critical to the issues presented. As my personal gurus of legal writing 

have taught, there are four critical choices to be made: 

1. Where does the story begin? 
 
2. Where does the story end? 
 
3. Through whose eyes do we see the story? 
 
4. Where do we add detail, and where do we omit it? 

Stephen V. Armstrong & Timothy P. Terrell, Organizing Facts to Tell Stories, 9 

Perspectives 90, 91 (2001). I recall Professor Terrell’s commenting in a lecture that 

chronology may not be a useful structure because some legal stories simply are not 

time-based. Instead of chronological organization, consider funneling the narrative 

from general and contextual matters down to the key issues and facts that are 

relevant for the analysis on appeal. You won’t be ruining the surprise—e.g., the 

jury’s huge verdict at the end of the case—and suspense as to how the story turns 

out is usually not a good ingredient for appellate briefs.  

Introduction or Summary of Argument 

Many appellate court rules do not specifically require or authorize an 

“introduction” at the very beginning of the brief or a “summary of argument” before 

the argument section. Nevertheless, most judges find such introductions and 

summaries invaluable and recommend adding either or both of them even if the 

rules are silent. 
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The introduction is usually added at the beginning of the brief1 and gives a 

snapshot of the entire appeal: the kind of case (e.g., worker’s compensation, 

trademark, burglary, insurance, the procedural posture (e.g., summary judgment, 

motion for new trial), how did the case end (e.g., acquittal, a big judgment), the key 

issues, why your client wins. Think of the introduction as an “elevator speech” or a 

reminder to the judge of which appeal this is—a refresher that a judge with a 

crowded calendar might turn back to before taking the bench for oral argument. The 

introduction should take up no more than a page and a half or two pages. The 

summary of argument is usually best placed before the argument itself or, if there is 

a separate “standard of review” section, before that section. The summary of 

argument is unlike the introduction because its function is more limited: it 

summarizes the argument rather than the case as a whole. But, like the 

introduction, the summary loses its value as an overview if it is too wordy. The 

summary of argument works best if it is no more than two pages long, but it may be 

as long as four or five pages where there are many arguments. Focus on getting to 

the heart of the issues in a coherent manner. Don’t just repeat the argument 

headings, and don’t try to cover all of the subarguments. In addition, you should 

rarely cite authorities, unless the case focuses on the application of a particular 

statute or precedent. The key is to give the reader an idea of the core argument. 

Anything more tends to be unduly repetitious of the argument and loses its 

persuasive force. 
  

                                                 
1 Beware, however, of adding an introduction at the very beginning of the 

brief if the court rules require the jurisdictional statement or statement of issues to 
be presented first. Some courts list those first because, for administrative reasons, 
they really want them up front. If that is the case, the introduction could be added 
at the beginning of the statement of the case. 
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Argument 

The argument section of the brief is often viewed as the most central. It is 

also the place where briefs most commonly fail because they are drafted almost 

reflexively, without careful attention to critical areas of decision making. 

1. Issue Selection  

Picking the issues to be raised on appeal is not an easy job. Trial lawyers and 

clients have a natural desire to continue fighting all of the battles lost below. The 

philosophy of going after everything and seeing what wins is problematic for a 

number of reasons, including the obstacles posed by both standards of review and 

the relevance of the various issues to the bottom line of the judgment. In addition, 

presenting an admixture of numerous types of issues tends to produce a rudderless 

brief that lacks central themes or core equitable considerations. How do you focus 

the court if you are complaining about motions to dismiss, discovery violations, 

assorted evidentiary rulings, prejudicial conduct of counsel, and post-trial motions? 

In choosing issues, the considerations are both qualitative and quantitative. 

With respect to qualitative considerations, you must select issues that will really 

make a difference in terms of the client’s objectives. Winning on issues that do not 

change the bottom line is Pyrrhic at best. Moreover, issues have to be screened both 

on the basis of the standard of review and on whether the issues were properly 

preserved in the trial court. Courts will not listen to issues that were not raised in 

the trial court unless they amount to “plain error” or “fundamental error.” Proving 

plain or fundamental error is difficult enough in criminal cases, but it is nearly 

impossible in civil cases. Unfortunately, in many cases the remedy for issues not 

preserved is a malpractice claim against trial counsel, not an appeal. Lawyers 

should not raise issues that were not preserved below in the hope that the other 

side or the court will not catch the problem. 
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Quantitative considerations are also critical. A lawyer who raises a large 

number of issues is signaling that the issues are individually weak; after all, if the 

lawyer had a killer argument or two, there would be no reason to add weaker 

arguments that detract from the strong ones by their mere presence. Moreover, 

most appellate courts reject the notion of “cumulative error,” i.e., that the whole of 

the error is greater than the sum of the individual errors that were harmless taken 

one by one.2 In addition, while I suspect that appellate judges are willing to believe 

that trial judges err from time to time, they are hesitant to believe that they are 

wrong more often than not. Judge Ruggero Aldisert of the Third Circuit gave a 

valuable (and, when delivered live, hilarious) summary of what he and many other 

appellate judges draw from the sheer number of arguments that the party presents: 

 

Litmus Test: Number of Issues in the Brief 

Number of Issues Judge’s Reaction 

Three Presumably arguable points. The lawyer is primo. 

Four Probably arguable points. The lawyer is primo minus. 

Five Perhaps arguable points. The lawyer is no longer primo. 

Six Probably no arguable points. The lawyer has not made a 
favorable initial impression. 

Seven Presumptively no arguable points. The lawyer is at an 
extreme disadvantage, with an uphill battle all the way. 

Eight or more Strong presumption that no point is worthwhile. To the 
lawyer: Go home. Do not pass “Go.” 

Hon. Ruggero J. Aldisert, Winning on Appeal 120 (NITA rev. 1st ed. 1996). 
  

                                                 
2 There are exceptions. For example, in Arizona courts, the cumulative-error 

doctrine applies to prosecutorial misconduct during trial. 
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2. Argument Selection 

Once you select the issues, carefully plan the arguments you make on those 

issues. There are several considerations to be weighed. 

Chart Your Path. Your arguments should selected in light of the path you 

chart to your client’s victory. Focus on where your client needs to end up, and how 

you can lead the judges there by as straight a line as possible. Ask yourself which 

issues truly determine the outcome, and which are just grudge matches you 

inherited from the trial. If your client made arguments in the alternative below, 

this may be the time you need to pick which horse you are going to ride.  

Does It Feel Good? Ask yourself whether the argument has more than 

abstract or technical appeal, in light of the underlying policies and values of the 

law. Will the argument make the judges want to rule in your clients’ favor, or will 

they struggle to find any plausible reason to reject the argument? 

Get Real. Be honest with yourself about whether your arguments are really 

valid. Is the law really on your side? Are the facts really undisputed? For example, 

was there really no witness credibility issue? Are you wasting everyone’s time, and 

your credibility? Throwing lots of mud on the wall in the hope that something will 

stick is not a good strategy; the phrase “subtraction by addition” comes to mind. 

Pare Down. Do not assume that you need to launch a multi-front war on 

appeal. If you are attacking a claim, it may be appropriate to go after the single 

element for which you have the strongest arguments, rather than trying to blanket 

every element with at least some argument. Weak arguments tend to cast a pall on 

strong ones; they also suggest that you lack discipline as an advocate. 

Fear Not. Have Faith. The 1992 Baz Luhrmann movie Simply Ballroom 

features the expression, “A life lived in fear is a life half-lived.” I have my own 

appellate version of that: “A brief written in fear is a brief overwritten by half.” Fear 

causes lawyers to leave in far too much that should come out. Fear of what? Fear of 
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the client. Fear of trial counsel. Fear of a senior lawyer. Fear of committing 

malpractice. Fear of the Bluebook. Fear of not citing every case or secondary 

authority that could possibly be cited. Fear of leaving out the mediocre (or worse) 

argument that might actually convince a judge for reasons that cannot be rationally 

explained. (We lawyers can be a fearful bunch.) 

The answer is to have faith. Have faith in yourself and in your judgment. 

Have faith in the power of your best arguments and your best authorities. Have 

faith that a shorter, tighter brief will have more persuasive impact than an 

overwritten mess. As sportswriter Hugh E. Keough used to say, “The race is not 

always to the swift, nor the battle to the strong, but that is the way to bet.”  

3. Consolidating Arguments 

One problem that plagues many ineffective briefs is the failure to structure 

them properly by, among other things, consolidating like arguments. It is 

disheartening for a judge or clerk to pick up a brief and count, under Argument, ten 

Roman numerals. The “power of three” is very strong, for example, and argues for 

consolidating numerically in order to simplify the structure of the brief and respect 

the limits of the reader’s cognition. Arguments may be consolidated by grouping 

them substantively under a single heading, with subdivisions for individual 

arguments. For instance, instead of having three different principal arguments 

relating to different hearsay evidence, have a single argument labeled, “The 

Superior Court abused its discretion by admitting prejudicial hearsay evidence.” 

Under that heading, provide a brief introduction that gives the explicit structure of 

the three subarguments and presents the common legal principles (such as the 

standard of review). You can then address each of the pieces of improperly admitted 

evidence in a separate subsection. This allows the reader to appreciate immediately 

that this section of the brief relates to hearsay. 
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4. Ordering Arguments 

The order of issues also is critical, lest your brief appear random. There is no 

one “right” order for every brief. Instead, there are several possible ordering 

principles that may be appropriate based on the circumstances of the case. 

Power Considerations. One way to order issues is to put the strongest 

arguments first. Doing it that way is a common bit of advice and it makes sense, all 

things being equal. After all, leading with your best punch establishes your 

credibility and can get things moving your way. As explained below, however, if all 

things are not equal, and if one would expect a different ordering principle, putting 

issues last that one would expect to see first may signal that you have no real belief 

in the issues, which argues for omitting them entirely.  

Procedural Considerations. An alternative approach is to look at the 

issues and seek how they would naturally arise based on procedural considerations. 

For example, one may expect to see threshold issues like personal jurisdiction, 

subject- matter jurisdiction, or the statute of limitations raised first. After all, if you 

are right on those issues and the appellate court need not and should not reach the 

merits, wouldn’t the judge want to know that upfront? And if an argument that 

logically should be upfront is found at the end of the brief, doesn’t that signal your 

lack of conviction as to the argument’s strength? Other procedural considerations 

may include the order in which the issues arose below, e.g., handling the post-trial 

issues after the trial issues. Again, there are no hard-and-fast rules. 

Logical Considerations. Another ordering principle is based on logical or 

legal considerations. These may include ordering issues based on chronology or the 

elements of the claim, or presenting arguments based on the language of a statute 

before arguments based on public policy. 

Writing Considerations. All of these other considerations may be overcome 

by the dictates of exposition, i.e., how does the brief set up and read? Careful 
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ordering may reduce repetition by allowing the writer to build from argument to 

argument without restating what has already been said. Thus, related arguments 

may be placed next to each other so that they can form a bloc and share authority. 

Fact- intensive arguments may be put first so that they can set the stage for other 

arguments that rely on those facts. The key is to look at the brief as a whole and 

maximize its persuasive force. 

5. Argument Headings 

Headings are crucial as a summary and roadmap. Briefs should use 

argumentative headings for all major arguments as signposts for the judge. In 

general, headings should reflect the application of law to facts; it is rare that a good 

heading will recite only an abstract principle of law. Such principles should be 

subordinated to the case-specific argument; they are not the arguments 

themselves. In addition, arguments should bear the level of heading commensurate 

with their importance. A brief should not make components of arguments into 

principal arguments just to have more Roman numerals. 

6. Framing the Arguments 

In framing the argument, it is important to get to the point quickly. A lawyer 

should begin by clearing out the underbrush. If you are addressing a summary 

judgment, avoid “throat-clearing” discussions of the U.S. Supreme Court’s 1986 

trilogy on Rule 56. In some special cases, citing cases may be helpful in illustrating 

that summary judgment has been deemed appropriate on a particular issue, but 

that is the exception rather than the rule. In addition, omit meaningless or 

repetitive introductions or treatise-like discussions of basic principles of the law. 

Moreover, ask yourself whether most footnotes are really necessary; a clean text 

with no footnotes is frequently a sight for sore judicial eyes, and sends a message 

that the forthcoming argument is linear and simple. 
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7. Standards of Review 

Parties must identify the applicable standards of review for each issue. 

Courts usually require that the standards be set forth in a separate section or in the 

discussion itself, usually at the outset. See, e.g., Fed. R. App. P. 28(a)(8)(B) 

(requiring, “for each issue, a concise statement of the standard of review (which may 

appear in the discussion of the issue or under a separate heading placed before the 

discussion of the issues)”). 

Two points are worth making. First, some lawyers not only state the 

standard of review (e.g., de novo or abuse of discretion), but also provide a mini- 

treatise on the kind of appellate review at issue, including every bit of helpful 

limiting or expansive language that they can find in cases. Often the standard of 

review is rather routine—something appellate judges know by heart—and the mini- 

treatise simply lengthens the brief and delays the reader from reaching the merits. 

Often only a brief statement will suffice, e.g., “This Court reviews de novo the 

superior court’s grant of summary judgment. [Citation].” 

Second, making the standard of review a separate section can obstruct the 

flow of the arguments and argument headings. The standard of review may make 

the most sense as a closing sentence in an introductory paragraph to the argument. 

8. Responses, Replies, and Cross-appeals 

There is often a debate on how to structure response and reply briefs: Do they 

have to track the prior brief, or can they address the issues in a different order? 

There are arguments that can be made in favor of either approach. In my humble 

view, the best method is to structure the briefs in ways that make the most sense, 

and to provide clear cross- references to the preceding brief. Briefs that try to follow 

slavishly the order of argument of the prior brief may lose their coherence and 

persuasive force, particularly if the dispositive point is buried deep in the prior brief 

and needs to be brought to the fore. 
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In framing response and reply arguments, one should avoid becoming a 

counterpuncher. The most important objective, particularly in a response brief, is to 

state your view of the world in a coherent and persuasive manner, and to respond to 

the other side’s arguments in the course of laying out your own. If you are only 

responding rather than articulating a counterview, your brief may appear jumbled 

and lack flow. Moreover, one should resist taking the bait and letting your brief be 

diverted by throw-away arguments. Not every argument deserves a response (or 

five responses), particularly if it is a scurrilous or frivolous attack of the kind judges 

simply ignore. Similarly, it is often better to sidestep immaterial issues by showing 

that they are immaterial, rather than rebutting them on their own terms. 

When you get to the reply brief, do not use it to rehash your opening brief. It 

is better to use the reply brief to reset the stage for the court. What is and isn’t in 

play? What has been conceded, and where are the real points of dispute? By doing 

so, you can refocus the court on the critical issues that it really must decide. 

Structural considerations may become critical when there is an appeal and 

cross-appeal. The first question should always be whether and to what extent the 

appeal and cross-appeal are flip sides of the same coin, or ships passing in night. If 

some issues overlap or are related, but others are completely independent, it may be 

helpful to court to desist from laying out all of the appeal arguments, and then all of 

the cross-appeal arguments. It may be better to consolidate and rearrange the 

appeal and cross-appeal issues into a well-mapped decisional path for the court. For 

example, if the appeal challenges the trial court’s calculation of Rule 68 sanctions 

for failure to accept an offer of judgment, and the cross-appeal challenges the trial 

court’s award of any Rule 68 sanctions because the offer of judgment was invalid, 

the issues may be brought together under a single Rule 68 heading; the second brief 

(the combined response brief and cross-appeal opening brief) could argue no 

sanctions were properly awarded (cross-appeal) but, if they were, the trial court 
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properly calculated their amount (appeal). Be sure to give the appellate court a 

cross-referenced roadmap upfront to any consolidated and rearranged issues. 

9. Resist Authority 

Briefs are not law reviews. Often they are overburdened with so much legal 

authority that they become unbearable, and the judge has a hard time finding the 

critical authority. (That is why, as noted above, some courts require parties to 

identify their principal authorities in the table.) A few key principles are in order. 

Highlight the key authorities. Cite the cases the judge should read. The 

killer cases on which everything turns should stay in; most of the rest should come 

out. My most successful motion to dismiss an appeal, which concerned an order 

denying class certification, cited just two cases; when the response ignored one of 

them, it was quite striking. 

Avoid string citations. They are often simply gratuitous. One very good 

case may be enough, and two may be one too many. For example, if the 

California Supreme Court has held something, do you really need a California 

Court of Appeal case that says the same thing, particularly if it is not long after the 

Supreme Court decision and there is no reason to believe that the law changed in 

the interim? 

Limit “persuasive” citations and law-review fetishism. Often the 

strength of on-point cases is diluted by other cases in the general neighborhood. In a 

New York appeal, good New York cases can be weakened by cases from other 

jurisdictions that do not add anything. In addition, needless complexity is added by 

parenthetical “citing” and “quoting” references. If you are in an Arizona appeal and 

an Arizona decision quotes from a New Jersey case, don’t just reflexively indicate 

that fact if the citation to New Jersey adds nothing; just say “quotation omitted.” 

Similarly, if the Utah Supreme Court said something in 1997, does it help if it was 
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quoting a prior decision from 1953? Again, a “quotation omitted” parenthetical may 

be sufficient. The result is a much cleaner brief. 

Read the entire case. I learned to litigate at the knee of Jack E. Brown of 

Brown & Bain, P.A. in Phoenix. Jack taught what is known in Arizona as the “Jack 

Brown rule”: Don’t cite cases just for good language; always check their holdings. 

Cases that have great verbiage but go the wrong way on the merits can be more 

easily distinguished, and they often prove quite embarrassing. Cases should not be 

cited unless and until they have been read all the way through. Sometimes cases 

appear helpful for the issue on which they have been cited, but they contain 

unrelated discussions that are dreadful for other issues in the appeal. 

Tame the authorities. Legal authority should be made to submit to the 

argument. Authorities should be integrated into the argument; the argument 

should not be consumed by the authority. For example, a case should not be 

summarized unless (1) the case is smashing, (2) you make the case’s import clear 

before you summarize it, and (3) you do this sparingly. In addition, don’t let 

citations—string or otherwise—interfere with the flow of the argument. 

Block quotations. Avoid long block quotations, particularly block quotations 

with key portions italicized. Block quotations are even harder to read and 

understand than footnotes, and most readers skip over them. It is better to 

paraphrase the less-important material and then quote only the key language 

(usually the language that you thought deserved italics). This goes for statutory 

provisions as well as cases and secondary authority. If a block quotation is 

absolutely necessary, at least support the quotation with a strong lead-in that 

justifies it. 

Parentheticals. Make parentheticals crisp and purposeful. If language in 

the parenthetical is important, think about moving it into the text in place of your 

words, and then making the actual parenthetical brief and factual. Make sure that 
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the parenthetical advances your point, and is not just a description of immaterial 

aspects of the case. 

Footnotes. Footnotes are a curious creature. Court rules require double- 

spacing because it is easier to read. Footnotes are inherently harder to read because 

they are single-spaced and located out of the sequence of reading. This means that 

the judge has to leave the text to read them; in particular, if the judge reviews the 

information electronically, the footnote may well not be in the same visual frame. 

Footnotes are therefore not appropriate for arguments, much less important 

arguments. I recommend saving them for string citations that need to be seen, not 

read (which are rare), long record citations, housekeeping mechanics (statutory re- 

codifications, conventions for citing the record, etc.), and similar collateral or 

supplementary matters. 

Conclusion 

Conclusions are often the most-abused portions of the brief. Some lawyers 

treat them like conclusions in freshman expository-writing class: recapitulations of 

the major arguments. That is not their purpose in a legal brief. Most appellate rules 

ask for only “[a] short conclusion stating the precise relief sought.” Fed. R. App. P. 

28(a)(9). In other words, indicate what you want the court to do: “The Court should 

reverse the superior court’s grant of summary judgment on the oral-contract claim 

and remand for trial.” If appropriate, identify any alternative relief you may want. 

The conclusion should not state the “why.” If the court will not understand the 

reasons for granting relief by the time it reaches the conclusion, you need to revisit 

all of the preceding sections of your brief to make the reasons clearer. 

To those who preach that the conclusion should leave a lasting impression, I 

say this: Let the lasting impression be that you know what the rules provide and 

you know when to stop. 
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