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MSA KEY CONSIDERATIONS AND 
PROVISIONS

An MSA is an “umbrella” agreement providing the 
legal terms and conditions that will apply to any work 

that is thereafter ordered by an operator and accepted 
by a contractor.
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MSAs create efficiency. Once an MSA is in place, the parties can simply 
agree to work on a per job basis – typically through the issuance and acceptance 
of work orders – without having to revisit the legal terms and conditions each 
time.  

1. Purposefully drafted to be broad enough to cover all types of work that 
might be ordered (whether goods, services or rentals).

2. Usually contain an evergreen term, to potentially endure indefinitely.

3. Usually contain a provision disregarding terms in field tickets, invoices 
and other documents in favor of the MSA.

The same things that make MSAs efficient create challenges in when 
negotiating.

The Efficiencies of an MSA
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Typical MSA “Pinch Point” Terms

1. Warranties and Remedies.

2. Compensation, Invoicing and Payments.

3. Lien Rights.

4. Intellectual Property Ownership.

5. Indemnity and Insurance.

6. Termination and Suspension.

7. Data Security.

8. Dispute Resolution, Choice of Law.

7



Warranties and Remedies

• Differentiate between Goods vs Services vs Rentals.

• For each, should have defined scope of warranty, warranty 

period and available remedies.

• Limitations on warranties offered and remedies available:

o Contractors will want to disclaim implied warranties and limit remedies 

to those expressly provided in the MSA.  

o Who gets to choose which of the available remedies to invoke.

o “Cover Costs” to have work issues remedied by third parties.

• Non-infringement warranty.
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Compensation, Invoicing and Payments

• When are invoices due from Contractor?

o Consider delays caused by failure to sign field tickets.

• When are payments due from operator?
o Consider rights to dispute invoices, withhold payment and offset 

amounts owed.
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Lien Waivers and Indemnities

• Operators will want Contractor to waive its lien rights 
and protect the work from liens of its subcontractors 
and materialmen.

• Contractor’s lien rights are best leverage to payment 
and could better position Contractor in the event of a 
future operator bankruptcy.

• Consider middle ground conditioning lien waivers 
and indemnities on Operator’s timely payment of 
undisputed invoices.
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Intellectual Property Ownership

• Who owns intellectual property developed during 
the course of work performed?
o Particularly important for Contractors who rely on their technology.

o Consider improvements and derivatives to pre-existing IP.

o Differentiate between IP that Contractor is being hired to develop for 
Operator (e.g. certain deliverables) and IP necessary to be able to use 
to enjoy intended benefits of work.

o Consider perpetual, royalty-free licenses to use IP to get intended 
benefits of work.

11



Indemnities

• Definitions: Company Group and Contractor Group; Claims; Regardless of Fault.
• Typically, parties agree to either a “knock for knock” or “negligence based” 

indemnity scheme.
o A “Knock for knock” indemnity scheme means that the parties are generally responsible for 

their own people and property (and for those parties falling within its group), regardless of 
fault. 

o In a “negligence based” indemnity structure, on the other hand, fault is central to determining 
who is responsible for what.

• Exceptions to general indemnity scheme: 
o Downhole catastrophic events such as: pollution, contamination, blowouts, wild wells, 

damage to wellbore or reservoir, loss of minerals, seismic events, loss or damage to tools 
while downhole.

o Rental equipment.
o IP Infringement.

• Other Considerations:
o State Statutory Requirements and Public Policy Concerns (e.g. Texas Express Negligence Rule).
o Waiver of Consequential Damages.
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Insurance

• Coverages and amounts.

• Waiver of subrogation, additional insured and 
primary insurance endorsements.

• Penalties for failure to maintain proper insurance.

13



Termination and Suspension

• Termination of MSA vs termination of Orders.

• Remedies available for terminations for cause: cover 
costs?

• Suspensions: consider mobilization and 
demobilization costs and standby fees.

• Provisions that survive termination.
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Data Security

• Contractors are expected to have security measures 
in place and are being asked to be strictly liable for 
security breaches.

• Consider insurance costs and what is reasonable 
under the circumstances.
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Dispute Resolution and Choice of Law

• Consider alternative dispute resolution provisions, 
jury waivers.

• Governing law might impact statutory requirements 
for indemnities.
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Thank You

Forrest Gordon, Partner

forrest@gordonlusky.com
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Payment

• General terms (i.e. time for payment, interest)

• Right to withhold payment on disputed invoices and obligation to

provide written notice for basis for withholding payment

• Deadlines for submission of invoices

• Right to audit Contractor's records and adjust payments based on

the results of such audit
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Supporting the Independent Contractor Relationship

• Some defenses are based on control of the Operator over the

Contractor, including, specifically contractual control. For

example, Tex. Civ. Prac. & Rem. Code § 95.003 provides property

owners with a defense against personal injury claims asserted by

independent contractors where the property owner does not

"exercise[] or retain[] some control over the manner in which the

work is performed."

• Support position against reclassification of a contractor's

employee or subcontractor as an employee and allocating risks

associated therewith. See Hester v. Phillips 66 Company, Civil

Action No. H-18-1078 (S.D. Tex April 30, 2019).
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Allocating Risks from Working at a Joint Work Site

• Personal Injury or Death

• Property Damage

▫ Contractor's equipment used to perform contractor's service

▫ Down-hole equipment

▫ Contractor's rental equipment

▫ Operator's well bore and facilities

▫ Wild well

▫ Pollution

▫ Reservoir damage or subsurface trespass
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Handling Risks

• Contractually allocate risks

• Create independent insurance obligations to insure against risk.

▫ Some states permit insurance obligations to be broader than

contractual indemnity obligations. Compare Getty Oil v. Insurance

Co. of N. America, 845 S.W.2d 794 (Tex. 1992) (permitting

independent insurance obligations broader than contractual

indemnities) with Amoco Prod. Co. v. Action Well Servs., Inc., 755

P.2d 52 (NM 1988) (not permitting insurance agreements broader

than contractual indemnities).

• Contractual releases and waivers of certain liabilities

▫ Consequential and incidental damages waivers and releases

▫ Exclusive remedy provisions regarding warranty liabilities

▫ Waiver of exemplary damages
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Contractually Allocating Risk

The standard indemnity in master service agreements is a broad

form, reciprocal indemnity that applies regardless of fault, often

called a "knock-for-knock" indemnity.
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Contractually Allocating Risk – Enforceability

• What law applies?
▫ Does the agreement contain a choice of law clause? Where is the work being

performed? See Maxus Exploration Co. v. Moran Bros., Inc., 817 S.W.2d 50 (Tex. 1991)
(place of performance controlled where no choice of law clause).

• Does the contractual defense and indemnity obligation comply with applicable law?
▫ Texas Oilfield Anti-Indemnity Act (Chapter 127 of the Texas Civil Practice & Remedies

Code)
▫ Louisiana Oilfield Anti-Indemnity Act (L.A. Rev Stat. § 9:2780)
▫ New Mexico Oilfield Anti-Indemnity Act (N.M. Stat. §56-7-2)
▫ Wyoming Oilfield Anti-Indemnity Act (Wyo. Stat. §30-1-131-133)
▫ General law regarding indemnification (i.e. Dresser Indus., Inc. v. Page Petrol., Inc., 853

S.W.2d 505, 508 (Tex. 1993) (requiring indemnity to be conspicuous and expressly state
the intent that the party be indemnified against the consequences of its own negligence))

• Even where specific oil and gas indemnity statutes exist, not all contracts entered into
by the Operator may be subject to such statute (i.e. JOAs, radioactivity, pollution and
reservoir or underground damage are not subject to the limitations of the Texas Oilfield
Anti-Indemnity Act).
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Contractually Allocating Risk – Structuring the Indemnities

Foreman v. Exxon Corp., 770 F.2d 490 (5th Cir. 1985)

• Facts: Operator hired Contractor A and Contractor B. Contractor A's employee was
injured and sued both Operator and Contractor B. The jury found that Contractor A
was 35% responsible, Operator was 10% responsible and Contractor B was 55%
responsible. Contractor B demanded indemnity from Operator and Operator
demanded indemnity from Contractor A for itself and Contractor B.

In the master service agreement, Contractor A agreed to indemnify "[Operator], its
agents, servants and employees from and against any and all claims . . . which may
be brought against them by an employee of Contractor . . . on account of personal
injury.

• Holding: Operator could recover against Contractor A for Operator’s 10%
responsibility, but Operator could not require Contractor A to indemnify Operator for
Contractor B’s 55% responsibility. The court refused to read "'all claims' to include
contractual claims when that phrase was limited by language requiring some claim
based 'on account of personal injury.'"
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Contractually Allocating Risk – Options for Structuring

There are three primary ways in which to structure the indemnity
obligations to obtain pass-through protection and avoid the result in
Foreman:

(1) Require indemnity protection for any contractual liability to third parties;

(2) Specify that the indemnity obligation is owed to the indemnitee and
anyone to whom the indemnitee owes contractual indemnity; and

(3) Expand the categories of persons or companies entitled to indemnity
protection.

Nabors Drilling USA, L.P. v. Encana Oil & Gas (USA) Inc., No. 02-12-
00166-CV (Tex. App.—Fort Worth July 11, 2013, pet. Denied) (citing
William W. Pugh, A Strategic Look at the Bigger Picture—Risk Allocation
in Oil and Gas Operational Agreements, 45 Rocky Mtn. Min. L. Found. J.
349, 354 (2008)).
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Contractually Allocating Risk – Regardless of Fault

• Generally, parties agree the defend and indemnify each other regardless
of fault.

• Parties disagree on whether “regardless of fault” should include gross
negligence. Public policy in the applicable jurisdiction may also limit the
ability of parties to agree to indemnify against gross negligence.
Compare Valero Energy Corp. v. MW Kellogg Const. Co., 866 S.W.2d
252 (Tex. App.—Corpus Christi 1993, writ denied) (holding that waiver of
liability for gross negligence did not offend public policy) with Smith v.
Golden Triangle Raceway, 708 S.W.2d 574, 576 (Tex. App.—Beaumont
1986, no writ) (holding that waiver of liability for gross negligence is
against public policy).

• There are insurance implications to agreeing to indemnify against gross
negligence. Does the party's insurance policy cover exemplary
damages? Does insuring against exemplary damages violate public
policy?
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General Considerations for Insurance

• Confirm “Named Insured” has coverage for contractual

assumption of tort liability to another

• An indemnitee should be named as additional insured

• Ideally insurance requirements correspond to contractual liability

obligations

• Be mindful of coverage exclusions

• Ensure that all organization risks are adequately covered
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Additional Considerations for Insurance

• Applicable Coverage Limits

• Appropriate Insurance Requirements:
▫ Waiver of Subrogation

▫ Primary and Non-contributory

▫ Additional Insured Coverage
 Consider the specific insurance terms (i.e., sole negligence; completed

and ongoing operations)

 In re Deepwater Horizon, 470 S.W.3d 452 (Tex. 2015) (holding that
policy clause "where required by written contract“ and reference to
“insured contract” limited additional insured coverage to the indemnities
assumed in contract)

 Ironshore Specialty v. Aspen Underwriting, 788 F.3d 456 (5th Cir. 2015)
(holding that reference to "insured contract" in the policy was sufficient to
limit coverage to the obligations in the insured contract)
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Commercial General Liability Insurance

• Typical to seek protection though General Liability Policy and

Contractual Liability Coverage within policy

• “Named Insured” v. “Insured” and different coverages that apply

• Be mindful of additional exposure through contractual liability

• Include coverages for contractual assumption of tort liability of

another

• Not all policies are the same, differences in the details, i.e.

definitions, exclusions, endorsements
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Pioneer Exploration, LLC v. Steadfast Insurance Company

Facts: Following blowout of well that contaminated approximately 12 acres of land, Pioneer
filed suit seeking coverage under an umbrella policy it maintained through Steadfast. Pioneer
sought, in part, costs and expenses for cleanup, and a declaratory judgment that the insurer had
a duty do defend Pioneer with respect to two lawsuits filed by adjacent property owners. The
umbrella policy contained Oil Industry Limitation Endorsement which precluded coverage for
any costs connected with controlling a blown-out well. The trial court granted summary
judgment to Steadfast on the grounds that the policy the OIL endorsement precluded coverage
for the costs of controlling and plugging the well.

Held: Affirmed holding below that held that the costs of both controlling and plugging the well
were precluded by the OIL endorsement.

Court rejected attempt to distinguish controlling costs v. plugging costs because endorsement
excluded “any cost or expense incurred by or at the request of any insured . . . in connection with
controlling or bringing under control any oil, gas or water well which becomes out of control.”

Take Away: Read carefully and understand coverages and exclusions.
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Additional Insureds

• Commonly used as supplementary coverage

• Designate an additional insured as an insured party under the

policy

• Endorsements can expand definition of “insureds” to include any

party identified in endorsement schedule

• Be mindful of scope of coverage given to additional insureds

31



Contractual Indemnity 

• Contractual protection against liability owed to third parties

• Be precise as to scope of indemnity

• Specifically identify indemnified parties

• Use definition to identify “Affiliates”, “Indemnified Parties”, ect.
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Texas Oilfield Anti-Indemnity Act 

• Texas Civil Practices & Remedies Code § 127.001 et seq.

▫ Must satisfy Fair Notice Requirements and have insurance otherwise void

▫ Applies to agreements pertaining to a well or mine that provide indemnity 
against sole or concurrent negligence of indemnitee

▫ Excludes Joint Operating Agreements
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Section 127.002  Certain Agreements Against Public Policy 

(a)  The legislature finds that an inequity is fostered on certain contractors by the indemnity 
provisions in certain agreements pertaining to wells for oil, gas, or water or to mines for other 
minerals.

(b)  Certain agreements that provide for indemnification of a negligent indemnitee are against 
the public policy of this state.

(c)  The legislature finds that joint operating agreement provisions for the sharing of costs or 
losses arising from joint activities, including costs or losses attributable to the negligent acts or 
omissions of any party conducting the joint activity:

(1)  are commonly understood, accepted, and desired by the parties to joint operating 
agreements;

(2)  encourage mineral development;

(3)  are not against the public policy of this state;  and

(4)  are enforceable unless those costs or losses are expressly excluded by written agreement.
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Fair Notice Requirement No. 1 - Conspicuousness 

Dresser Industries, Inc. v. Page Petroleum, Inc.

Facts: Driller (Page Petroleum) sued fishing company (Houston Fishing) and well tester (Dresser
Industries) seeking recover of damages to well alleging negligence after Dresser’s testing equipment
got stuck in the well and Houston Fishing lost several thousand feet of wireline and pipe downhole
while attempting to dislodge equipment, which forced Page Petroleum to plug and abandon the well.
Houston Fishing and Dresser defended suit under each party’s contractual indemnity provision arguing
that their respective agreements with Page insulated them from liability for their own negligence.

Held: Exculpatory provisions have no effect because such requirements do not meet the
conspicuousness element of the Fair Notice Doctrine.

Court reasoned that both provisions were located in the back of the agreement in a series of number
paragraphs without headings or contrasting type. Court noted also that the agreement was not so
short that every terms must be conspicuous.

Court adopted Uniform Commercial Code’s standard of conspicuousness as to non-code contract
clauses.

Take Away: Exculpatory provisions must be ATTENTION GRABBING.
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Fair Notice Requirement No. 2 – Express Negligence Test 

Ethyl Corporation, et al. v. Daniel Construction Company 

Facts: Injured employee of contractor (Daniel Construction) sued Ethyl Corp. (owner) following
workplace accident that left worker severely burned. Ethyl Corp. in turn sued Daniel
Construction seeking indemnity. Services agreement included indemnity provision. Jury found
Ethyl Corp. 90% negligent, Daniel Corp., 10%. Trial court ruled that provision clearly and
unequivocally required Daniel to indemnify Ethyl Corp. for its own negligence or for parties
concurrent negligence.

Held: Contract seeking to indemnify indemnitee from consequences from its own negligence
must express intent in specific terms.

Court adopted the express negligence doctrine which states that “the intent of the parties must
be specifically within the four corners of the contract.” Court rejected argument that “any loss”
and “as a result of operations” as an intention to cover indemnitee’s own negligence.

Take Away: Always spell it out and consider use of “intent” statement to put to bed any
ambiguity.
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Section 127.004  Exclusions 

This chapter does not apply to loss or liability for damages or an expense arising 
from:

(1)  personal injury, death, or property injury that results from radioactivity;

(2)  property injury that results from pollution, including cleanup and control of 
the pollutant;

(3)  property injury that results from reservoir or underground damage, including 
loss of oil, gas, other mineral substance, or water or the well bore itself;

(4)  personal injury, death, or property injury that results from the performance 
of services to control a wild well to protect the safety of the general public or to 
prevent depletion of vital natural resources;  or

(5)  cost of control of a wild well, underground or above the surface.
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Section 127.005 Insurance Coverage Safe Harbor 

(a) This chapter does not apply to an agreement that provides for 
indemnity if the parties agree in writing that the indemnity obligation 
will be supported by liability insurance coverage to be furnished by 
the indemnitor subject to the limitations specified in Subsection (b) 
or (c).

(b) With respect to a mutual indemnity obligation, the indemnity 
obligation is limited to the extent of the coverage and dollar limits of 
insurance or qualified self-insurance each party as indemnitor has 
agreed to obtain for the benefit of the other party as indemnitee.

(c) With respect to a unilateral indemnity obligation, the amount of 
insurance required may not exceed $500,000.
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Maxus Exploration v. Moran Bros., Inc. 

Facts: Following adjudication of the underlying personal injury claim (in which jury found Moran negligent), Diamond
Shamrock (predecessor to Maxus) filed action seeking declaratory judgment that its contractual indemnity within the
drilling contract to Moran was void. Diamond Shamrock argued the indemnity provision was voided by TOAIA because
drilling contract lacked the statutory requirement that the indemnity obligation would be supported by insurance.
The contract permitted Diamond Shamrock option to self-insure.

Held: The indemnity provision satisfied the insurance requirements of predecessor statute because the parties agreed
in writing that Operator could self-insure.

Court rejected argument that Operator is only liable for the amount of the statutory coverage limitation – court read
statute to mean only that a party cannot be required to provide more coverage than the statutory limitation.

Statute does not prevent party from voluntarily obtaining more coverage.

Policy aimed at protecting party in weaker bargaining position.

Court also rejected argument that Operator’s obligation – as indemnitor – was limited to amount of coverage
limitation.

Take Away: An agreement that permits a party to self-insure does not violate TOAIA’s requirement that an indemnity
provision be supported by insurance.
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Getty Oil Company v. Insurance Company of North 

America, et al. 

Facts: Seller of chemicals (NL Industries) agreed within a purchase order to carry insurance coverage that extended to
and protected the purchaser (Getty). An explosion occurred arising from the delivery of chemicals, and a wrongful
death action commenced. The jury found Getty 100% negligence and grossly negligence in causing the accident.
Thereafter, Getty filed suit against the seller’s insurers alleging that under the additional insured provision, the
insurers should cover Getty for its liability in the wrongful death case. The trial court granted summary judgment
against Getty on grounds of res judicata. The court of appeals affirmed and further concluded that the additional
insured provision was invalid under TOAIA. On appeal to SCOTX, Getty argued that the additional insured provision
differs from the indemnity provision in that the difference is determined by where the contractual risk falls; on the
one hand, in the case of the indemnity provision, the risk falls on the seller, and on the other, in the case of the
additional insured provision, on the insurers.

Held: TOAIA applies exclusive to indemnity agreements and nothing prohibited Getty from obtaining its own inability
insurance through an additional insured provision.

Court reasoned that TOAIA does not regulate any agreements for purchase of insurance unless in support of
indemnity agreements.

Court rejected the argument that the additional insured provision was in support of the indemnity agreement. Court
reasoned that (i) additional insured coverage protected Getty whether or not required by other provisions of the
contract, and (ii) language that stated “insurance covering this indemnity agreement shall be provided by Seller”
indicated covenanted separate from additional insured provision.

Take Away: Be mindful of the scope of the anti-indemnity statute in the applicable jurisdiction.
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Anti-Indemnity Statutes for Oil and Gas Operations

• Louisiana Oilfield Anti-Indemnity Act (LOAIA) LA Rev Stat § 9:2780

▫ prohibits an indemnitor to indemnify an indemnitee in agreements 
pertaining to a well for the indemnitee's own negligence or fault—
including strict liability—that causes death or bodily injury to another

▫ applies only to personal injury or death and not property damage. 

▫ LOAIA also restricts parties from including waivers of subrogation or 
naming the other party as an additional insured on the indemnitor’s 
insurance policy to circumvent the LOAIA.  See also Marcel exception.
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Anti-Indemnity Statutes for Oil and Gas Operations

• New Mexico Oilfield Anti-Indemnity Act NM Stat § 56-7-2 

▫ prohibits indemnity against loss or liability for damages arising from sole or 
concurrent negligence of the indemnitee and of an independent contractor 
directly responsible to the indemnitee

▫ applies to death, personal injury, property damages and other areas 
excluded by Texas and Louisiana such as radioactivity and pollution

▫ Limited to operations related to related to drilling, deepening, reworking, 
repairing, improving, testing, treating, perforating, acidizing, logging, 
conditioning, altering, plugging or otherwise rendering services in 
connection with a well drilled for the purpose of producing or disposing of 
oil, gas or other minerals or water

▫ Scope of act has been limited to only those drill site activities enumerated 
by the statute, See Holguin v. Fulco Oil Services, LLC (limiting scope of 
NMAA)  
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Mitigate uncertainty with Choice of Law provision 

• Courts will enforce agreements as written unless in violation of 
statutory or public policy 

• Different states, different laws, different results 

• Be mindful of whether “boilerplate” provision protects expectations

43



Restatement (Second) of Conflict of Laws § 187

(1) The law of the state chosen by the parties to govern their contractual rights
and duties will be applied if the particular issue is one which the parties could
have resolved by an explicit provision in their agreement directed to that issue.

(2) The law of the state chosen by the parties to govern their contractual rights
and duties will be applied, even if the particular issue is one which the parties
could not have resolved by an explicit provision in their agreement directed to
that issue, unless either

(a) the chosen state has no substantial relationship to the parties or the transaction 
and there is no other reasonable basis for the parties' choice, or

(b) application of the law of the chosen state would be contrary to a fundamental 
policy of a state which has a materially greater interest than the chosen state in the 
determination of the particular issue and which, under the rule of § 188, would be 
the state of the applicable law in the absence of an effective choice of law by the 
parties.
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Restatement (Second) of Conflict of Laws § 188

(1) The rights and duties of the parties with respect to an issue in contract are
determined by the local law of the state which, with respect to that issue, has the
most significant relationship to the transaction and the parties.

(2) In the absence of an effective choice of law by the parties (see § 187), the
contacts to be taken into account to determine the law applicable to an issue
include:

(a) the place of contracting,

(b) the place of negotiation of the contract,

(c) the place of performance,

(d) the location of the subject matter of the contract, and

(e) the domicile, residence, nationality, place of incorporation and place of
business of the parties.

These contacts are to be evaluated according to their relative importance with
respect to the particular issue.
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Sonat Exploration Co. v. Cudd Pressure Control, Inc.

Facts: Sonat and Cudd signed multistate Master Service Agreement contemplating operations in four locations. MSA
required parties to indemnify the other for claims brought by their respective employees. MSA contained choice of
law provision that applied to maritime operations and operations in Texas and New Mexico. MSA further required
that Cudd name Sonat as an additional insured on insurance policy for jobs in Louisiana. Following explosion at one of
Sonat’s wells in Louisiana, employees of both companies sued Sonat and Cudd in Texas. Sonat demanded contractual
indemnity and additional insured coverage from Cudd and its insurer, respectively, but was denied. Sonat filed
separate lawsuit against Cudd and insurer seeking indemnity and additional insured coverage. Sonat settled
underlying claims with employees, but proceed to trial on the indemnity and coverage issue. Trial court entered
judgment against Cudd in the amount of $21M.

Held: Court held that under facts of this case Louisiana law applied.

Court conducted analysis under Restatement of Conflicts and focused on importance of protecting the parties
expectations. Given that the MSA did not address choice of law for jobs in Louisiana, Court found significance in MSA
provision requiring Cudd to name Sonat as additional insured for jobs in Louisiana. Court reasoned that parties
included such provision because they expected their mutual indemnity obligations would not be enforceable there.
Court rejected argument that applying Louisiana law would invalidate Sonat’s indemnity claim because no finding
below as to Sonat’s liability; Sonat settled the employees claims, specifically denying liability.

Take Away: Consider choice of law or insurance coverages to avoid uncertainty or adverse effects of law where
operating.
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North American Tubular Services, LLC v. BOPCO, LP

Facts: North American (Contractor) and BOPCO (Operator) – both domiciled in Texas – entered into MSA that provided
for contractual indemnity of BOPCO even if caused by its negligence, along with required insurance obligations in
support of contractual indemnity and choice of law provision agreeing Texas law governed. Following fatality on a
BOPCO operated wellsite in New Mexico, lawsuit was filed in New Mexico against BOPCO, alleging negligence. BOPCO
demanded defense and indemnity under the MSA, but North American denied. BOPCO filed declaratory action in
Texas seeking judgment that North American was required to indemnify under the terms of the MSA. North American
answered, asserting that anti-indemnity statutes in both Texas and New Mexico barred BOPCO’s request for defense
and indemnity. Trial court awarded summary judgment to BOPCO on grounds that contractual indemnity was valid
under safe harbor provision and entered judgment that Texas law governed the dispute. North American appealed.

Held: Texas law governed enforceability of the parties’ indemnity obligations

Court reasoned that NMOAA did not apply because the parties agreed that Texas law applied to the indemnity
obligation and because the restatement analysis revealed that Texas has the most significant relationship to the
parties and the transaction.
(1) Both parties domiciled in Texas
(2) MSA negotiated and executed in Texas
(3) Place of performance less significant contact because MSA contemplated long-term relationship and multi-

jurisdictional work

Take Away: Fact intensive analysis that could potentially disturb the parties’ expectation of choice-of-law.
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Wildhorse Resources Management Company, LLC v. G&C 

Construction International, LLC 

Facts: Oilfield accident involving an employee of G&C (Contractor) that was injured while transporting
saltwater to disposal facility located in Louisiana operated by Wildhorse (Operator). Employee sued
Wildhorse in Louisiana state court. Wildhorse in turn filed separate suit in Texas seeking declaratory
judgment that G&C owed contractual defense and indemnity. MSA provided for mutual indemnity
even if caused by negligence or fault of the indemnitee, and Texas choice of law provision. MSA also
included special provision applicable if indemnity rights and obligations were subject to Louisiana
Oilfield Anti-Indemnity Act (Marcel exception). Wildhorse moved for summary judgment in part on (1)
whether Texas or Louisiana law governed the parties’ rights under the MSA and (2) whether G&C was
obligated to defend and indemnify Wildhorse.

Held: Louisiana law applies and under LOIA indemnity provisions are unenforceable.

(1) Louisiana has more significant relationship to the parties and the transaction because the place
of performance (Louisiana) outweighed other factors (split Texas and Louisiana)

(2) Louisiana has materially greater interest than Texas because Louisiana because the policy issue at
bar applied to Louisiana company, Louisiana citizen/employee, and Louisiana lawsuit.

(3) Applying Texas law would be contrary to a fundamental Louisiana policy of protecting its citizens
under the LOIA.

Take Away: Despite Texas choice of law provision the law of the state with greater interest applied.
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Thank You

Trevor Freeman

tfreeman@cbtd.com

(432) 687-8683

Forrest T. Kroschel

fkroschel@cbtd.com

(432) 685-8567
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