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Topics

I. The Battle of the Forms

II. Drafting and Negotiating High-Risk 
Provisions in Manufacturing and 
Supply Contracts



Battle of the Forms
 What is a contract?

– A set of binding rights/obligations created by “agreement” of the 
parties

 What they teach you about contracts in law school
– Premised on the notion that individuals and companies are free to 

enter into legally binding agreements 

– A carefully negotiated agreement between rational parties

– Formed by an offer and an acceptance of that same offer



Battle of the Forms
 Cautionary notes:

– A contract does not require a formal written agreement

– “Agreement” for purposes of contract formation, can be found in many ways, 
including by action or failure to act in some cases

– Uniform Commercial Code (UCC) Section 2-204 

Formation in General.

(1) A contract for sale of goods may be made in any manner sufficient to show agreement, 
including conduct by both parties which recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the 
moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for 
indefiniteness if the parties have intended to make a contract and there is a reasonably 
certain basis for giving an appropriate remedy.



Battle of the Forms
 What (often) happens in practice

– Two parties exchange a series of documents containing different and 
conflicting terms

– The parties commence performance without reaching actual 
agreement on whose terms apply

– Dispute arises and each party claims that its own document applies

– A court has to sort out what are the actual terms of the contract

– More a game of “got you” and fine print rather than true meeting of the 
minds



Battle of the Forms
 Common documents

– Request for Quotation
– Quotation
– Purchase Order
– Acknowledgment
– Invoice

 “Service contracts 
– Statement of Work

RFQ

Quote

PO

Acknowledgment Invoice



Battle of the Forms
 Under common law

– Many jurisdictions require acceptance of an offer on identical terms

– Different terms contained in an acceptance prevented it from 
operating as an acceptance

– Instead treated as a counteroffer

– Can result in parties having no enforceable contract even though both 
parties originally thought they were bound



Battle of the Forms
 Under the UCC
207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a 
reasonable time operates as an acceptance even though it states terms additional to or different from those 
offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or 
different terms.

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants 
such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a reasonable time after notice 
of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract 
for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of 
the particular contract consist of those terms on which the writings of the parties agree, together with any 
supplementary terms incorporated under any other provisions of this Act.



Battle of the Forms
 Step 1 – Was the “acceptance” expressly made 

conditional on assent to the different/additional 
terms?
– If yes, does not function as acceptance and does not form 

the contract
 Considered a counteroffer, but see Step 3

– If no, operates as acceptance
 Proceed to Step 2 and determine whether different/additional 

terms become part of the contract



Battle of the Forms
 (Assuming between merchants)
 Step 2 – Different/additional terms become part of 

the contract unless any of the following apply:
– The original offer expressly limited acceptance to the 

terms of the offer
– The additional terms “materially” alter the contract
– Party making the original offer already objected to the 

different/additional terms
– Party making the original offer objects within a reasonable 

time after the purported acceptance



Battle of the Forms
 What is a material alteration?

– A term for which the inclusion would result in unreasonable surprise or 
hardship if incorporated without express awareness by other party

– Often a fact specific inquiry

 Examples of terms that generally are considered to 
materially alter the contract:
– Price

– Limitations on liability/remedies

– Forum selection provisions

– Arbitration provisions



Battle of the Forms
 Step 3 – If the “acceptance” does not create a contract (see 

Step 1), consider whether the conduct of the parties 
recognizes the existence of a contract anyway (e.g., did the 
seller tender and the buyer accept the goods)
– If yes, the parties have a contract; go to Step 4 and determine the 

terms

– If no, there is no enforceable contract
 Although promissory estoppel or other quasi contract doctrines may apply



Battle of the Forms
 Step 4 – If the conduct of the parties recognizes 

that they formed a contract despite the 
disagreement in the documents, the terms of the 
contract include:
– The terms on which the writings of the parties agree
– Any supplementary terms incorporated under any other 

provisions of the UCC



Battle of the Forms
 Key distinction

– Battle of the forms applies to contract formation
– After the contract has been formed, battle of the forms no 

longer applies
– Additional documents at that point are considered 

proposals for an amendment or modification



When Should a Master Agreement Be Used?
 If you want certainty as to the terms, a master agreement or 

other specifically negotiated agreement is the best approach
 Resolving terms of the contract through battle of the forms 

is:
– Complex

– Inefficient

– Fact intensive (i.e., often not subject to dismissal or summary 
judgment)

– Often confusing to the Court



When Should a Master Agreement Be Used?
 Sellers can stand to benefit more from a master agreement 

vs battle of the forms
 In many cases, battle of the forms can result in a “knockout” 

under which both side’s documents cancel each other out 
due to disagreement on many of the key terms
– If a contract is formed, leaves the parties operating largely under the 

default provisions of the UCC

– UCC is, for the most part, buyer friendly, particularly with respect to 
warranties and damages

 Key exception for buyers – where successive performance 
is required, the UCC does not supply a default duration 



When Should a Master Agreement Be Used?

 Conversely, when should a master agreement not
be used?
 Need to be realistic about the relative power and 

commercial leverage between the parties
– Do you have the leverage to force acceptance of 

preferred terms (or at least a reasonable compromise?
– Ambiguity may be preferable to a clear, but highly 

unfavorable, master agreement



Best Practices When a Master Agreement is not in Place

 Any form purchase order, quotation, or other 
document intended to form the basis for a contract 
should:
– State that it is an offer or counteroffer and rejects anything 

proposed previously by the other party
– Expressly limit acceptance to its terms
 Make sure to clearly reference and incorporate the relevant 

terms

– Object in advance to any different or additional terms 
proposed by the other party



Best Practices When a Master Agreement is not in Place

 Review any documents received from the other 
side carefully
 Object to any problematic or otherwise 

objectionable provisions
– Particularly any wholesale incorporation of the other 

party’s standard terms of sale or terms of purchase
– Keep in mind relative bargaining power and whether 

ambiguity may be the most favorable result achievable in 
the circumstances



Additional Or Different Terms After A Master Agreement 
Has Been Executed
 Address in advance within the master agreement 

itself
– Include language within the master agreement expressly 

stating that the terms of the master agreement are the 
exclusive terms between the parties

– Any general terms and conditions or other terms of buyer 
and seller do not apply, notwithstanding any reference in a 
purchase order or other document 

– Require amendments of the master agreement to be in a 
signed writing 



Additional Or Different Terms After A Master Agreement 
Has Been Executed

 Require that purchase orders or other documents reference 
the master agreement
– But must be consistent and cannot enforce for some documents but 

not others

 If the parties intend to modify or deviate from the master 
agreement
– Expressly state that intent

– If the modification/deviation is a permanent change, consider whether 
a formal amendment to the master agreement may be needed 



II. Drafting and Negotiating High-Risk Provisions
A. Forecasting and inventory liability and how sellers can minimize risk

B. Pricing: adjustments, change orders, early pay discounts, and most 
favored nations clauses

C. Tooling 

D. Intellectual Property 

E. Warranty Obligations, disclaimers and remedies

F. Limitations of liability

G. Indemnity

H. Force Majeure, including epidemics

I. Boilerplate traps: amendment, assignment, integration, choice of law, 
venue dispute resolution, construction, and advice of counsel



A. Forecasting and Inventory Liability and How Sellers 
can Minimize Risk



A. Forecasting and Inventory Liability and How Sellers 
can Minimize Risk

 Generally non-binding purchase commitments and sellers own all inventory risks
– Unless specifically-negotiated, customers often limit to a matter of days, weeks

– Typically addressed through terms and conditions, customer releases, and buyer’s policies and manuals

 Unclear or conflicting terms can lead to disagreements and litigation
– Cross-border transactions and directed-source contracts

– Expedited freight disputes

– Responsibility and risk for down-stream forecasts 

 Semiconductors and components with long-lead times?
– Consider escrow agreements and letters of credit

– Monitor customer financial stability for opportunities to renegotiate contract terms



B. Pricing: Adjustments, Change Orders, Early Pay 
Discounts, and Most-Favored Nation Clauses
 Pricing provisions are now scrutinized

– Confirm indexing is correct and reconciliation periods have quarterly deadlines

– Does the changes provision allow you to adjust prices?

– Early pay discounts typically calculated on a percentage value of the goods

 Recently late-payment, interest, and cure provisions have received more focus

 Confirm customer opportunity to cure is appropriate (45/60 day terms + 45 day cure period?) 



B. Most Favored Nation/Customer Clauses
 What are they? 

– MFN Provisions allow a buyer to obtain the best possible price on goods or 
services from a seller by requiring the seller provide the lowest price among all 
buyers in a relevant market

 What types of agreements do they appear in?

– Master supply agreements

– Service agreements 

– POs, terms and conditions, addendums 

– Licensing agreements, lease agreements

 Where can you find them?

– warranty, market test/competitiveness, termination, audit rights, market 
test/competitiveness clauses, termination rights



B. Most-Favored Nation Clause Examples & Risk

Seller will at all times “remain competitive in terms 
of price, quality, delivery, and service.” 

“the [goods] must correspond to comparable
[goods] in terms of price, quality, and technology” 

“Buyer reserves the right to market test any goods 
or services to be supplied by Seller to determine 
the competitiveness of the Supplier” 

“Seller is obligated to remain competitive. If Seller 
breaches that obligation, Buyer may immediately 
terminate the contract in whole or in part.” 



C. Tooling 
 Tooling hostage situations and payment demands

– Ensure the contract provides that you own all tooling, jigs, dies, fixtures, molds, etc. furnished 
or paid in full or which seller is reimbursed by buyer or buyer’s customer

– Ensure the contract allows you to pull tools, agree to reasonably cooperate in re-sourcing 
supply to new supplier

– Documents transmitting tooling ownership down the supply chain

– Document payment 

– Ensure amortization obligation is clear

– If you are the seller, set date for payment of unamortized tooling if volumes are inconsistent 
with forecasts 

– Ensure tools are tagged/stamped 



D. Intellectual Property
 Overbroad IP clauses

– Does the Buyer claim to own all your IP rights for the relevant technology with no license?

– Does the Buyer now have a license to “make or have made” your goods/parts with a new 
supplier?

– Does the Seller retain all IP rights for any developed products?

 Carefully define background and foreground IP

 Consider Non-Disclosure Agreement

 Development Agreements need careful attention to definitions, rights, licensees and use



E. Warranty Obligations, Disclaimers and Remedies
 Warranty always a point of friction and need the most attention during drafting

– Express warranties

– Implied warranties

– UCC 2-313 (all technical specifications are in play) 

 Buyer will expect the Seller to stand behind the goods/product

 Many warranty share agreements no longer purely fault-based

 Most sophisticated buyers will reject limitation of remedies to repair/replace
– Complexity of software/electronic parts increases warranty risk and costs

– Ensure performance criteria is set forth in clear and objective terms

– Do not contract for risk you cannot control/manage

– Carve out risk from directed-source suppliers 



F. Limitations of Liability
 Common limitations: 

– Consequential damages

– Lost profits

– Indirect damages

 Common damages disclaimers (loss of anticipated profits, loss of business, loss of goodwill 
loss of reputation)

 What if limitations are unavailable to you? 

– Consider damages caps for high-dollar contracts based on annual turnover

– Consider how provisions will interact with each other

 Warranty provisions and limitations on liability/remedy

 Clear definition of goods/product and performance and acceptance criteria



G. Indemnity
 Ensure indemnity provisions are:

– Fault based

– Actual defect vs. allegation of defect 

– If you are the seller – ensure the buyer must prove nonconformity and 
causation

– Define categories of costs supplier will be liable to pay

 Draft objective express warranties tied to specifications and agreed performance 
criteria

 Limit warranties in time and scope

 Conspicuously disclaim any implied warranties under the UCC 2-316



H. Force Majeure and Commercial Impracticability
 Force Majeure = “superior force”

– Most business and commercial teams now understand it’s not a “get out of jail
free card”

– Must be unable to perform
– Double or triple the expense does not excuse performance
– Commercial impracticability (UCC 2-615)
– Review pre-pandemic force majeure clauses
– Consider semiconductor lessons and inflationary risk (contracting under known-

raw material constraints)



I. Boilerplate Clauses and Traps
 Amendment, Assignment, Integration 
 Choice of Law and Venue (Note: venue often dictated by state statute or 

court rule)
 Ensure your exclusive personal jurisdiction selection is enforceable 

– Rolls-Royce Solutions of AM., Inc. v. ACS Manufacturing, Inc., E.D. Mich. (21-
cv-11979)

 Dispute Resolution
 Construction and Advice of Counsel (one party prepares or contract 

includes boilerplate T&Cs)
 Other traps:

– One party unilateral extension
– One-way confidentiality obligations
– No binding purchase commitment
– Changes provisions with no price adjustment procedure
– Duration and termination



Questions – Sample Clauses? 

 Fromm@BWST-law.com 

or

 Nellis@Foley.com 

Thank you! 
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