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M&A-RELATED STRIKE SUIT TRENDS

 Average of 3-12 strike suits or demands per public M&A deal in multiple
forums
 Most of the nuisance suits are filed in federal courts, not in state court, on a

disclosure-only basis. If state law fiduciary duty claims relating to alleged
deficiencies in the sales process or loyalty issues are included, they are typically
abandoned in favor of a disclosure-only settlement.

 There has been an increase in plaintiffs sending demand letters versus filing
complaints or even attaching complaints to demand letters.

 More motivated plaintiffs are filing the substantive litigation in Delaware.

 The federal complaints mimic typical disclosure claims that were previously
filed in the Court of Chancery except that the claims are often brought under
Sections 14(a) and 20(a) of the Exchange Act of 1934.
 Disclosure-only claims can be settled in federal court without any notice to the

class or court approval and until recently there was not any case law.

 The Southern District of New York, the Eastern District of New York, the Ninth
Circuit and the District of Delaware are the most popular jurisdictions.

 Plaintiffs’ firms are sending demand letters and being silent on forum and basis
for claims (stating only that the proxy statement contains material omissions).

 SPAC deals have been heavily targeted.
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M&A-RELATED STRIKE SUIT TRENDS

 Recent defendant-friendly decisions in federal courts in Delaware, NY and California
have not awarded significant mootness fees.

 Scott v. DST Systems, Inc., C.A. No. 1:18-cv-00286-RGA (D. Del. Aug. 23, 2019)
(denies fee application for supplement disclosures regarding banker’s fairness
opinion analysis)

 Chen v. Select Income REIT, 2019 WL 6139014 (S.D.N.Y. Oct. 10, 2019)
(awarded only 55K for supplemental disclosures relating to investment banker
conflicts/ fees and analysis, board and special committee conflicts);

 Topley v. SemGroup Corp., 2021 WL 1172622 (S.D.N.Y. Mar. 29, 2021) (denied
fee request all together for disclosure of projections, “de minimis” conflicts of
interest and more detail re: banker’s analyses)

 Anschutz v. Pac. Premier Bancorp, Inc., 2020 WL 7049543 (C.D. Cal. Oct. 21,
2020) (denied fee request for supplemental disclosures re: additional projection
detail, potential director conflicts and more detail on banker’s summary)

 Strategies for dealing with disclosure only claims in federal court
 If claims are wholly unmeritorious, then ignoring the complaints or demands is often the best

strategy.

 If there is a grey area claim, make low risk supplemental disclosures and fight about the
appropriateness of mootness fees post-closing

 Only deal with one plaintiff’s counsel

.
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M&A-RELATED STRIKE SUIT TRENDS

 The complaints are often copycats and focus on the same issues:
 Fair summary of banker’s fairness opinion

 Unleveraged free cash flows from DCF analysis

 The individual inputs and assumptions underlying the discount rates and
multiples used in the analysis.

 The range of terminal values used in the DCF analysis

 Additional detail on comparable companies or comparable transactions
analysis, including individual closing dates, transaction values, etc.

 Summary of projections given to buyer or banker (additional line items)

 Executive compensation and change of control related payments

 Timing of discussions regarding post-closing employment arrangements
for executive officers (prior to or after agreement on the deal price)

 Don’t ask don’t waive standstill provisions in confidentiality agreements

 Banker fees and conflicts (SPAC and leveraged deals often have
multiple bankers)
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Trends in Appraisal Litigation

• Appraisal litigation involving public company
mergers has generally declined in Delaware in
recent years following statutory amendments
and Delaware Supreme Court decisions
suggesting that deal price generally takes
primacy assuming certain guideposts are met,
plus the possibility of subtracting synergies
(meaning appraisal petitioners could get less
than they would have if they took the merger
consideration)

• According to Cornerstone, appraisal petitions
rose steadily starting in 2009 and peaked in
2016 (with 76 petitions filed)

• By 2018, only 26 petitions were filed.  That
trend seems to be continuing based on
personal experience
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Statutory amendments

• In 2016, the appraisal statute was amended to allow companies to “pre-pay” merger consideration, and thus cut off interest
accrual during the life of an appraisal litigation (often 2+ years)

• This disincentivized appraisal arbitrage, particularly in times of low interest rates where a statutory rate of 5% plus the
federal reserve rate was an attractive return

• The statute was also amended to require appraisal petitioners to have 1% of total shares or at least $1 million in merger
consideration, thus avoiding “stick-up” situations and requiring petitioners to have skin in the game

Caselaw development

• In 2017, the Delaware Supreme Court issued decisions in DFC and Dell generally providing that market-based evidence,
particularly deal price, can be a persuasive, if not presumptive, indication of fair value.  Decisions in Aruba and Stillwater
solidified the primacy of deal price in determining fair value, so long as the deal process was sufficiently reliable

• Following these decisions, Chancery has distilled various “objective indicia” of deal price reliability: (1) affiliations with
acquirer; (2) sell-side conflicts of interest; (3) existence of robust public information about the target; (4) buyer due
diligence; (5) price negotiations; and (6) post-signing market check

• Practice tip:  a sufficiently reliable deal process for purposes of establishing fair value in an appraisal does not necessarily
mean that you have satisfied Revlon duties (see Columbia Pipeline)

Trends in Appraisal Litigation
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Trends in Busted Deal Litigation

Busted deal litigation spiked in 2020, with the onset 
of the COVID-19 pandemic

• Marked uptick in busted deal cases as buyers attempted
to escape deals due to alleged changes to target
company’s business from pandemic

2021 and 2022 saw continued busted deal litigation

• In 2021, the Delaware Supreme Court affirmed Court of
Chancery’s judgment in AB Stable—the second time ever
that Delaware courts have found buyer was excused
from closing

• Buyers argued existence of MAEs based on reasons other
than the pandemic

• There was an increased focus on interim covenants—in
particular, ordinary course covenants
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TRENDS IN M&A LITIGATION:
OFFICERS AS DEFENDANTS
 Historically, officers were rarely named as defendants in M&A litigation

 To the extent that officers were named as defendants, the claims involved either
(1) allegations than an officer breached the fiduciary duty of loyalty or acted in
bad faith and/or (2) an individual serving in both an officer and director role.

 Claims for breach of the duty of care were rarely asserted against officers

 Officers have been increasingly targeted as defendants in M&A lawsuits, particularly
for their alleged role in preparing disclosure documents.

 In Morrison v. Berry, the Court of Chancery declined to dismiss claims against
Fresh Market’s general counsel and former CEO, holding that the complaint
stated a claim for breach of the duty of care based on his alleged gross
negligence in “preparing” inadequate merger disclosures in a Schedule 14D-
9. Morrison v. Berry, C.A. No. 1208-VCG (Del. Ch. Dec. 31, 2019).

 In Baker Hughes, the court declined to dismiss duty of care claims asserted
against Baker Hughes’s CEO/chairman by not including audited financials in the
disclosure documents. In Re Baker Hughes Inc. Merger Litig., C.A. No. 2019-
0638-AGB (Del. Ch. Oct. 27, 2020).

 Until this year, officers unlike directors, could not move to have an action dismissed at
the pleading stage for claims that alleged merely a breach of the fiduciary duty of
care because officers could not be exculpated.
 Section 102(b)(7) of the DGCL now permits corporations to exculpate certain senior officers

for breaches of the fiduciary duty of care in direct but not in derivative proceedings.
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Key 2021 & 2022 Rulings 



Key 2021-2022 Rulings: 
Entire Fairness vs. Business Judgment
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• Coster v. UIP Companies, Inc., 255 A.3d 952 (Del. 2021).

• Delaware Supreme Court held that finding a transaction was entirely fair was not
conclusive of breach of fiduciary duty, where directors may have acted inequitably.

• After a trial, the Court of Chancery found for defendants because stock sale in
question was entirely fair, notwithstanding that it was motivated by desire to moot
previous action between the parties.

• Delaware Supreme Court reversed Court of Chancery judgment, as Court of Chancery
failed to consider the board’s motives and purpose in approving the stock sale.

• In re Pattern Energy Group Shareholders Litigation, 2021 WL 1812674 (Del. Ch.
May 6, 2021).

• Court of Chancery addressed interplay between Revlon enhanced scrutiny and entire
fairness review and the implications of a well-pled fraud-on-the-board theory.

• Case involved a challenge to the sale of Pattern Energy to CPPIB at the behest of
Riverstone, the private equity fund that formed Pattern Energy.

• Court found Plaintiff did not plead sufficient facts to show illicit manipulation of the
Board’s process to trigger entire fairness review.

• Court denied the MTD under Revlon because there were sufficient allegations that
director-defendants allowed interests other than obtaining best price for
stockholders to influence the sales process, were infected by conflicted directors and
management, and prioritized Riverstone’s interests.



Key 2021-2022 Rulings: 
Entire Fairness vs. Business Judgment
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• Manti Holdings, LLC v. Carlyle Group Inc., 2022 WL 1815759 (Del. Ch. June 3,
2022).

• Court of Chancery held that allegations of rushed private equity exit were sufficient
to trigger entire fairness review.

• Case involved sale of Authentix to Blue Water Energy. Court found entire fairness
applied because:
- Sale was a conflicted controller transaction because company’s majority stockholder, Carlyle,

uniquely benefitted from a quick closing.
- The sale was not approved by an independent and disinterested board; director defendants

held positions at Carlyle and cut out the lone dissenting board member, Manti’s designee, from
deliberations.

• Plaintiff pled “some facts” showing unfair process and price, meeting the “low burden”
at the pleading stage.

• In re MultiPlan Corp. Stockholders Litigation, 268 A.3d 784 (Del. Ch. 2022).
• For first time, Court of Chancery applied entire fairness in SPAC-related decision.
• Action involved merger between MultiPlan and SPAC sponsored by Michael Klein and his

sponsor entity.
• Court of Chancery held the claims, which were direct in nature, were subject to entire

fairness because it was reasonably conceivable that de-SPAC merger was a conflicted
controller transaction.
- Klein received unique benefit in merger (>1M% gain on investment)
- SPAC board, through interests in sponsor, would benefit from “virtually any merger” by converting

Class B shares to public MultiPlan shares. Majority of SPAC board also beholden to Klein



• Although the SPAC market in general may be down, the litigations arising from the SPAC boom 
in 2020 and 2021 have recently started hitting the dockets and most are at an early stage

• In general, purpose of a SPAC is to acquire another company within a certain time period.  
SPAC stockholders are given a choice to either redeem (get their money back plus interest) 
or go along with the merger

• Often, the “sponsor” of the SPAC and certain directors are compensated with “founder 
shares,” for which they paid a nominal price and which are only worth money if a deal 
happens

• In re MultiPlan Corp. Stockholders Litig., 268 A.3d 784, 791 (Del. Ch. 2022)

• The first (and so far only) Delaware case to address fiduciary claims in the context of a de-
SPAC merger

• Plaintiffs focused on disclosure issues, essentially alleging that the SPAC board hid bad news 
about the target company and thus impaired the stockholders’ redemption decision, pushing 
through a value-decreasing merger so that those holding founder shares would at least get 
something for those shares

SPAC Litigation / Multiplan

13



• Potentially unique features:

• Conflicted controller

• The parties agreed that the sponsor was a controlling stockholder of the SPAC.  Even though the controller did
not stand on both sides or otherwise receive greater or different consideration than the minority stockholders, the
Court found a unique benefit: the sponsor was incentivized to propose even a value-decreasing deal in order to
cash in on founder shares that would be worthless absent a deal

• Defendants in follow-on SPAC cases have argued that the sponsor is not a controller

• Majority interested board

• Majority had an interest in the sponsor and stood to earn significant consideration for their founder shares; they
also were serial SPAC directors with the principal of the sponsor

• Not the case in all other SPAC cases

• Disclosure Issues

• Plaintiffs alleged that the target’s largest customer was actively working to build an in-house solution and thus
wouldn’t need the target’s services much longer, and that stockholders lacked this information when making the
redemption decision

• The Court acknowledged a potentially different outcome if all material information was disclosed

• Many other SPAC cases involve different types of alleged disclosure issues

SPAC Litigation / Multiplan
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Manti Holdings, LLC v. Authentix Acquisition Co., Inc., 261 A.3d 1199 (Del. 2021)

• In 2008, Authentix Acquisition Corporation entered into a stockholders agreement with all its stockholders which provided that
stockholders would “refrain from the exercise of appraisal rights” in connection with a transaction approved by the board.  In 2017,
a third party acquired Authentix in a merger, and the common stock of Authentix would receive little to no consideration in the
transaction.  Petitioners demanded appraisal and filed a petition for appraisal in the Delaware Court of Chancery. The respondent
moved for summary judgment based on the stockholders agreement.

• Majority concludes Delaware public policy permits a prospective waiver of the right to appraisal, where agreement at issue was
entered into by “sophisticated and informed stockholders, who were represented by counsel and had bargaining
power” and the ex-ante waiver was supported by “valuable consideration.”

• Majority also cautioned that “there are certain fundamental features of a corporation that are essential to that entity’s identity and
cannot be waived” despite the fact that the DGCL is an enabling statute.

• The majority noted that rights “designed to police corporate misconduct or to preserve the ability of stockholders to participate in
corporate governance” may not be waivable, specifically referencing provisions in the DGCL that prohibit corporate charters from
including provisions that would shift fees when a stockholder sues on an internal corporate claim or that would eliminate or limit
director liability for breach of the duty of loyalty.

• In a separate 2022 ruling, the Court clarified that a release of fiduciary duties is not valid unless the parties specifically enumerate a
waiver of fiduciary duties.  Manti Holdings, 2022 WL 444272 (Del. Ch. Feb. 14, 2022) (“[A] waiver, and especially a waiver of
fiduciary duties, must be clear and unequivocal.”).

Appraisal, Inspection, and Fiduciary Waivers
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• An open question for practitioners is which stockholder rights can be waived, and which 
are “fundamental features of the corporate entity’s identity.”  

• Waiving ability to bring fiduciary duty claim

• Subsequent case leaves open question of whether a stockholder can waive the right to 
seek redress for loyalty breaches by contract.

• Court does not decide issue, because it determines that language in stockholder 
agreement requiring stockholder to “consent to and raise no objections against such 
transaction” was not clear enough to express such a waiver.

• Waiving statutory inspection rights (220 rights)

• Juul Labs, Inc. v. Grove:  Sidestepping the issue, but noting that previous Delaware case 
law has implied that stockholders could waive statutory inspection rights by agreement “if 
the waiver was sufficiently clear.”

Appraisal, Inspection, and Fiduciary Waivers
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Key 2021-2022 Rulings:
Demand Futility: Zuckerberg “Universal Test”

Under Zuckerberg, the Court now asks for each director on 
the demand board:

(1) whether the director received a material personal benefit from the 
alleged misconduct that is the subject of the litigation demand,

(2) whether the director faces a substantial likelihood of liability on 
any of the claims that would be the subject of the litigation 
demand; and

(3) whether the director lacks independence from someone who 
received a material personal benefit from the alleged misconduct 
that would be the subject of the litigation demand or who would 
face a substantial likelihood of liability on any of the claims that 
are the subject of the litigation demand. 

If the answer to any of these questions is “yes” for at least
half of the members of a demand board, then demand is
excused as futile.

17

In United Food & Commercial Workers Union v. Zuckerberg, 262
A.3d 1034 (Del. 2021), Delaware Supreme Court adopted universal
three-part test for demand futility.



Key 2021-2022 Rulings:
Demand Futility: Zuckerberg “Universal Test”

Zuckerberg Applied
• To date, the majority of decisions 

applying Zuckerberg have resulted in 
dismissal under Rule 23.1

• Because the Delaware Supreme Court 
expressly held that cases applying 
Aronson and Rales remain good law, 
practitioners can expect core principles 
from those cases to be invoked and 
applied
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• Board potentially liable for breach of oversight duties if it “utterly fails to implement any reporting or information system or controls” or
“consciously fails to monitor or oversee its operations.”

• Used to be a largely hypothetical cause of action, but recent traction for claims dealing with “mission critical” systems:

• Marchand v. Barnhill, 212 A.3d 805 (Del. 2019) (listeria outbreak at ice cream manufacturer) (motion to dismiss denied)

• In re Facebook, Inc. Section 220 Litigation, 2019 WL 2320842 (Del. Ch. May 30, 2019) (Cambridge Analytica user privacy scandal) (books and records request
granted)

• In re Clovis Oncology, Inc. Derivative Litig., 2019 WL 4850188 (Del. Ch. Oct. 1, 2019) (violating clinical trial protocols at drug manufacturer) (motion to dismiss
denied)

• Lebanon County Employees' Retirement Fund v. Amerisourcebergen Corp., 2020 WL 132752 (Del. Ch. Jan. 13, 2020), aff’d, 243 A.3d 417 (Del. 2020) (failure to monitor
suspicious pharmacy orders contributing to opioid epidemic) (motion to dismiss denied)

• Inter-Marketing Group USA, Inc. on Behalf of Plains All American Pipeline, L.P. v. Armstrong, 2020 WL 756965 (Del. Ch. Jan. 31, 2020) (pipeline rupture and oil spill)
(motion to dismiss granted)

• Hughes v. Xiaoming Hu, 2020 WL 1987029 (Del. Ch. Apr. 27, 2020) (chronic failure to monitor financial statements) (motion to dismiss denied)

• Pettry v. Gilead Sciences, Inc., 2020 WL 6870461 (Del. Ch. Nov. 24, 2020) (extensive anticompetitive activity at drug developer) (books and records request
granted)

• In re Boeing Co. Derivative Litigation, 2021 WL 4059934 (Del. Ch. Sept. 7, 2021) (airplane crashes) (motion to dismiss denied)

• Firemen’s Retirement System of St. Louis v. Sorenson, 2021 WL 4593777 (Del. Ch. Oct. 5, 2021) (Marriott data security breach) (motion to dismiss granted)

• City of Detroit Police and Fire Retirement System v. Hamrock, 2022 WL 2387653 (Del. Ch. June 30, 2022) (pipeline explosion) (motion to dismiss granted)

Caremark / Oversight Duties 
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• As you can see from the prior slide, so far, these cases have largely dealt with public companies whose failings resulted in major disasters

• Practice tip:  Caremark is still important to consider for private companies, which may lack some of the basic operational controls more
naturally in place at public companies.

• In a recent decision, the Court of Chancery discussed whether Caremark liability should extend beyond a situation where a Board caused
or allowed a company to violate positive law or regulations, and instead extend to a Board’s oversight of business risk

• Constr. Indus. Laborers Pension Fund v. Bingle (“SolarWinds”), 2022 WL 4102492 (Del. Ch. Sept. 6, 2022) (motion to dismiss granted)
(on appeal)

• In 2020, Russian hackers executed a cyberattack on SolarWinds, a company that provides software to Fortune 500 companies and U.S.
government agencies. Plaintiffs filed a suit alleging that the Company’s alleged failure to oversee risks related to cybercrime should result in
oversight liability under Caremark.

• The Court stated that overseeing the risk of cybercrime was a business risk and whether Caremark should be applied to business risk remains
an open question.  The Court did not ultimately answer that question because the traditional two-pronged Caremark analysis led to dismissal.

• Essentially, the Court found that there was no utter failure to institute a reporting system and that the Board’s response to alleged red flags
did not amount to bad faith

• Takeaway:  It is an open question whether directors are subject to Caremark liability when they are the victims of an illegal act rather than the
perpetrators of legal or regulatory violations.  The Court stated that it was possible to “envision an extreme hypothetical involving liability for
bad faith actions of directors leading to [Caremark] liability,” but it is not clear whether the cybercrimes at issue in Marriott and SolarWinds, 
involving crimes by malicious third parties, presented a sufficient nexus between the corporate trauma suffered and the Board for liability to
attach.

• Implications: potentially extending Caremark liability into matters implicating ESG issues

Caremark / Oversight Duties 
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2021-2022 Trends In Books and Records Actions

• Books and records continue to be popular
– The Court is not assigning books & records actions to Masters.

• 2021 Amendments to Alternative Entity Statutes to add 
“necessary and essential” requirement to inspection demands

• The Court has provided clarity on proper way for Company to 
defend demands in non-overly aggressive manner. 

• Confidentiality of productions is not a guarantee.
• Statutory inspection rights can be narrowed contractually, but it 

remains unclear if waiver is permissible.
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Amendment to Delaware 
Alternative Entity Statutes 

• Added the requirement that requested books and records be “necessary and essential to achieving” the proper 
purpose of the member or partner.

• 6 Del. C. § 18-305(g)
– If a member is entitled to obtain information under this chapter or a limited liability company 

agreement for a purpose reasonably related to the member's interest as a member or other stated 
purpose, the member's right shall be to obtain such information as is necessary and essential to 
achieving that purpose. The rights of a member or manager to obtain or examine information as provided 
in this section may be expanded or restricted in an original limited liability company agreement or in any 
subsequent amendment approved or adopted by all of the members or in compliance with any applicable 
requirements of the limited liability company agreement. The provisions of this subsection shall not be 
construed to limit the ability to expand or restrict the rights of a member or manager to obtain or examine 
information by any other means permitted by law.
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Notable Cases 

• Georgia  Notes 18, LLC v. Net Element, 2021 WL 5368651 (Del. Ch. Nov. 18, 2021)
• “I acknowledge that discerning one’s purpose or intent is not a precise exercise and generally is the product of assessing credibility 

and circumstantial evidence.” 2021 WL 5368651, at *4 n.41.
• Hightower v. Sharpspring, Inc., 2022 WL 3970155 (Del. Ch. Aug. 31, 2022)

– “[T]his court encourages corporations to produce Formal Board Materials in response to meritorious demands for inspection without forcing 
stockholders to litigate over them.” 2022 WL 3970155, at *9.

• “’Formal Board Materials,’ which are ‘board-level documents that formally evidence the directors’ deliberations and decisions and 
comprise the materials that the directors formally received and considered[.]’” 2022 WL 3970155, at *9  (quoting Lebanon Cnty. 
Employees' Ret. Fund v. Amerisourcebergen Corp., 2020 WL 132752, at *9 (Del. Ch. Jan. 13, 2020), aff'd, 243 A.3d 417 (Del. 
2020)).

• “’Informal Board Materials,’ which ‘generally will include communications between directors and the corporation’s officers and 
senior employees, such as information distributed to the directors outside of formal channels, in between formal meetings, or in
connection with other types of board gatherings’ and sometimes including ‘emails and other types of communication sent among the
directors themselves, even if the directors used non-corporate accounts.’” 2022 WL 3970155, at *9  (quoting Lebanon Cnty. 
Employees' Ret. Fund v. Amerisourcebergen Corp., 2020 WL 132752, at *9 (Del. Ch. Jan. 13, 2020), aff'd, 243 A.3d 417 (Del. 
2020)).

• “’Officer-Level Materials,’ which are ‘communications and materials that were only shared among or reviewed by officers and 
employees.’” 2022 WL 3970155, at *9  (quoting Lebanon Cnty. Employees' Ret. Fund v. Amerisourcebergen Corp., 2020 WL 
132752, at *9 (Del. Ch. Jan. 13, 2020), aff'd, 243 A.3d 417 (Del. 2020)).
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Notable Cases 

• Oklahoma Firefighters Pension & Ret. Sys. v. Amazon.com, Inc., 2022 WL 1760618 (Del. Ch. June 1, 2022)
– “Amazon—met with a facially valid Section 220 demand and allegations of wrongdoing—took the lessons of our case law to heart. It did 

not reject the demand out of hand, place unreasonable conditions on inspection, or raise a panoply of merits-based defenses. Instead, 
Amazon attempted to avoid litigation by producing the core, formal board materials that generally satisfy a company's obligations under 
Section 220. As discussed below, Amazon's production ultimately proves fatal to the plaintiff's demand for a broader inspection.” 2022 WL 
1760618, at *11.

– “[R]edactions to material unrelated to the subject matter of a demand are proper because Section 220 only entitles a stockholder to 
information essential to accomplishing its stated purposes for inspection. The redactions appropriately cabin Section 220 inspections to their 
intended scope. Board and committee meetings often address a range of topics, which are reflected in minutes and materials. A stockholder 
who establishes a proper purpose to investigate one subject discussed during a meeting does not obtain license to review all others.” 2022 
WL 1760618, at * 13.

• Rivest v. Hauppauge Digital, Inc., 2022 WL 3973101 (Del. Ch. Sept. 1, 2022)
– Post Tiger v. Boast Apparel, Inc., 214 A.3d 933, 938–39 (Del. 2019), there is no presumption of confidentiality for productions made in 

Section 220 actions.
– “In determining whether to impose a confidentiality restriction, the court must assess and compare the benefits and harms that the parties 

have identified, then tailor an outcome to the facts of the case.  An indefinite restriction such as the one the Company requested ‘should be 
the exception and not the rule.’” 2022 WL 3973101, at *1 (quoting Tiger, 214 A.3d 933, 938-39 (Del. 2019)).

– “I find that the Company failed to carry its burden to establish a need for a confidentiality restriction for annual and quarterly financial 
statements for closed periods.” 2022 WL 3973101, at *3.
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Waiver of Statutory Inspection Rights 

Remains unclear if statutory inspection rights can be waived.
• Juul Labs, Inc. v. Grove, 238 A.3d 904, 919–20 (Del. Ch. 2020)

– “This decision does not address whether a stockholder can waive inspection rights under Delaware law. Historically, 
Delaware decisions have rejected efforts by corporations to limit or eliminate inspection rights. But there are strong 
countervailing considerations, including Delaware's broad recognition of parties' ability to waive other important rights, 
whether constitutional or statutory. The decisions that have invalidated restrictions on inspection rights have addressed 
provisions in the corporation's constitutive documents, and there are arguments for distinguishing between provisions that 
appear in those documents and waivers in private agreements.”

• Kortum v. Webasto Sunroofs, Inc., 769 A.2d 113, 125 (Del. Ch. 2000) 
– Waivers of statutory rights must be “clearly and affirmatively expressed in the relevant document” to be effective. 



• An MAE occurs when there has been an adverse change in the target’s
business that is “consequential to the company’s long-term earnings power
over a commercially reasonable period, which one would expect to be
measured in years rather than months”. In re IBP, Inc. S’holder Litig., 789
A.2d 14 (Del. Ch. 2001)., 017 (Del. Ch. 001).

• Is the adverse effect is material (qualitatively and quantitatively)?

• Is the effect consequential to the company’s long-term earnings over a period of
years?

• Objective or subjective standard (generally objective).
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KEY 2021-2022 RULINGS:
MATERIAL ADVERSE EFFECT: LESSONS FROM COVID



• Court finds no material adverse effect occurred (Hexion Specialty
Chemicals, Inc. v. Huntsman Corp, 965 A.2d 715 (Del. Ch. 2008)

• Post-closing results down 19.9% year over year and 22% below projections but
projected EBITDA for following year expected to be down by only 3.6%.

• 25% of the target’s business experiencing short-term troubles; while the other
75% of the target’s business was on target and producing as expected

• Court finds a general material adverse effect occurred (Akorn, Inc. v.
Fresenius Kabi AG), 2018 WL 4719347 (Del. Ch. Oct. 1, 2018).

• Quarterly results reflected very significant year-over-year declines, with revenue
falling 25%-34%, operating income declining 84%-292%, and earnings per share
falling 96%-300%

• Annual EBITDA fell 86% and adjusted EBITDA fell 51%

• Causes of these declines were expected to be significant in duration (forward-
looking analyst estimates for 2018, 2019, and 2020, had fallen roughly 65%)

• Regulatory MAE occurred where there was a loss in the vicinity of 21% of Akorn’s
standalone value.
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KEY 2021-2022 RULINGS:
MATERIAL ADVERSE EFFECT: LESSONS FROM COVID
 Snow Phipps Group, LLC v. KCake Acquisition, Inc., C.A. No. 2020-

0282-KSJM (Del. Ch. Apr. 30, 2021):
 Court of Chancery rejects Kohlberg’s attempted termination of its $550 million 

deal to acquire DecoPac, Inc. from private equity firm Snow Phipps. 

 Kohlberg contended that the COVID-19 pandemic had a “Material Adverse 
Effect” (MAE) on DecoPac’s sales of cake decorating products. 

 Court concludes no MAE occurred given durational insignificance and 
immateriality of the decline in sales.

 Kohlberg terminated in April 2020 relying on DecoPac sales data during the five weeks preceding 
termination which showed year-over-year declines of 42.4%, 63.9%, 60.3% and 53.4%, respectively.

 By the end of 2020, DecoPac’s actual sales were down only 20%.

 Quarterly EBIDTA was projected to return to 2020 levels by Q3 2021.

 ‘Court concludes that it was not reasonably expected that DecoPac sales would ripen into an MAE.

 Court further concludes that even if a MAE occurred, an exception for events 
“related to” government orders applied and DecoPac had not suffered 
disproportionately compared to comparable companies.

 Expert testimony established that the vast majority of the decline in DecoPac sale occurred as a result 
of shelter in place orders, non-essential business closure orders and restaurant closure orders.

 Court rejects supermarkets in general as a comparable. 

 DecoPac faired better than bakeries .
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• Bardy Diagnostics, Inc. v. Hill-Rom, Inc., 2021 WL 2886188 (Del. 
Ch. July 9, 2021).

• In post-trial opinion, Court of Chancery ordered buyer to 
specifically perform.

• Buyer claimed change in Medicare reimbursement rates 
constituted MAE and frustrated purpose of deal.

• Court of Chancery found no MAE had occurred. 
- Rate change did not threaten earnings potential in “durationally-

significant manner.”
- Rate change fell within “Health Care Laws” exception to MAE.
- Rate change did not have disproportionate impact on Bardy.  Court 

interpreted “similarly situated” as “narrower, more target-friendly 
exclusion,” and found only one company was “similarly situated.”

• Rate change did not frustrate purpose of the merger 
agreement.



Key 2021-2022 Rulings:
Material Adverse Effect: Lessons from COVID

AB Stable VIII LLC v. MAPS Hotels & Resorts One LLC, 
(Del. 2021) (en banc).

• In the first case since Akorn allowing buyer to walk away from deal,
Delaware Supreme Court concluded on appeal that seller breached ordinary
course covenant, excusing performance.

• Ordinary course covenant required seller to operate business “only in the ordinary course
of business consistent with past practice in all material respects.”

• AB Stable argued that its actions in response to COVID—closing or significantly limiting
operations at hotels, laying off employees, and cutting spending—were reasonable,
industry-standard, and necessary to preserve its business.

• Delaware Supreme Court held that seller’s actions breached covenant.
- Under language of covenant, seller’s compliance was judged based on its own

operational history, not that of other industry participants.  Covenant also was
absolute and had no reasonableness qualifier.

- Court rejected seller’s argument that interpretation of ordinary course covenant could
not be squared with MAE provision.

- Court rejected argument that breaches were immaterial.  Seller delayed seeking
consent and then did not respond to buyer’s information requests.
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• Level 4 Yoga, LLC v. CorePower Yoga, LLC
• In March 2022, Court of Chancery ordered CorePower to specifically perform and

close acquisition of franchisor yoga studios.

• With onset of COVID and after Level 4 refused to delay or
terminate the APA, CorePower claimed Level 4 had
“repudiated” the APA.

• In post-trial opinion, Court of Chancery agreed with Level
4 that the APA was structured as “one-way gate” to an
inevitable closing.

• No common law bases for CorePower to back out of deal.
• On November 2, 2022, Delaware Supreme Court affirmed

the Court of Chancery’s judgment for the reasons set forth
in the Court of Chancery’s opinion.

• Twitter, Inc. v. Elon Musk, C.A. No. 2022-0613
• In April, Musk agreed to buy Twitter for $44 billion.  In July, Musk informed Twitter he was

terminating the merger agreement, claiming Twitter had misrepresented the number of
false or spam accounts on Twitter, amounting to an MAE.

• Twitter filed suit, seeking specific performance.
• In early September, Musk agreed to close the deal on the original terms.  Deal closed at

the end of October
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Key Takeaways

• Remains a high burden to establish an MAE
• Claimed MAE must be material and durationally significant 

(“measured in years, not months”)
• Claimed MAE cannot be excluded under language of agreement

• Court will carefully analyze particular language of agreement 
• Delaware Courts remain highly contractarian and will strictly 

interpret specific words of agreement
• Any changes to customary language will be given effect

• Increased emphasis on interim covenants
• Seller’s compliance with interim covenants may face more scrutiny
• When drafting, consider qualifiers and exceptions to covenants
• Seeking consent is not hollow formality
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IMPLICATIONS AND BEST PRACTICES FOR M&A 
ATTORNEYS
 Proxy Statements and Appraisal Notices:

 Background of merger
 Why did the target decide to put itself up for sale?

 Did the target do any shopping and if so, how much?

 Indications of interests (indicative range of values)?

 Where did the deal price come from?

 Did the target agree to any NDAs with don’t ask don’t waiver provisions?

 Conflicts of directors and executive officers

 Stockholdings (particularly in dual or multiple class structures) and other interests in 
target’s debt or equity securities 

 Post-closing employment and change of control payments

 Relationships with buyer or other interested party

 “Fair Summary” of analysis underlying banker’s fairness opinion 

 Summary of banker conflicts for all bankers (fairness opinion, PIPE, financing)

 Fees (contingent fees)
 Prior and current banker engagements with counterparty

 Summary of appraisal rights

 Three years of financial statements of target plus projections if given to banker or 
acquiror and buyer projections and pro forma combined financials if stock deal
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IMPLICATIONS AND BEST PRACTICES FOR M&A 
ATTORNEYS
 Merger agreement and ancillary documents

 Include coverage for fiduciary duty and appraisal claims both pre-closing and
post-closing in the merger agreement for private company deals

 Include litigations costs, judgements, interests as a transaction expense

 Indemnification for post-closing fiduciary duty and appraisal claims, including
attorneys’ fees, interest, and any other litigation costs not just for amounts
paid above the merger price

 Appraisal conditions (small minority of deals)

 Support agreements as a condition to closing in private company deals
(versus LoT or stockholder consent)
 Waiver and release of claims (fiduciary duty and any other claims arising from the

merger or transaction documents)

 Agreement to be bound by indemnity and vote in favor of deal

 Waiver of appraisal rights

 Agree to appointment of stockholders representative and authority with respect to
post-closing actions, including amendments to the merger agreement and disputes
arising out of deal documents

 Agreement not to transfer shares

 Trading lock-ups in SPAC deals imposed by charter, bylaws or agreement
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IMPLICATIONS AND BEST PRACTICES FOR M&A 
ATTORNEYS
 Amend certificate of incorporation to exculpate executive officers for 

breaches of the fiduciary of care: 

SIXTH: To the fullest extent permitted by the DGCL as it now exists and as it may hereafter be amended, no 
director or officer of the Corporation shall be personally liable to the Corporation or any of its stockholders for 
monetary damages for breach of fiduciary duty as a director or officer; provided, however, that nothing contained 
in this Article SIXTH shall eliminate or limit the liability: (i) of a director or officer for any breach of the director's or 
officer's duty of loyalty to the Corporation or its stockholders, (ii) of a director or officer for acts or omissions not 
in good faith or which involve intentional misconduct or a knowing violation of law, (iii) of a director pursuant to 
the provisions of Section 174 of the DGCL, (iv) of a director or officer for any transaction from which the director 
or officer derived an improper personal benefit, or (v) of an officer in any action by or in the right of the 
Corporation. No repeal or modification of this Article SIXTH shall apply to or have any adverse effect on any right 
or protection of, or any limitation of the liability of, a director or officer of the Corporation existing at the time of 
such repeal or modification with respect to acts or omissions occurring prior to such repeal or modification.  For 
purposes of this Article SIXTH, the term “officer” shall mean only a person who at the time of an act or omission 
as to which liability is asserted is deemed to have consented to service by the delivery of process to the 
registered agent of the Corporation pursuant to § 3114(b) of Title 10 (for purposes of this sentence only, treating 
residents of the State of Delaware as if they were nonresidents to apply § 3114(b) of Title 10 of the Delaware 
Code to Section 102(b)(7) of the DGCL)

.
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Recent Guidance on Use of Company Email 
by Outside Directors 

• Tricky privilege issues can arise when directors use email accounts associated
with another company.

• Twitter v. Musk

• Court of Chancery concluded that Musk—
given the specific and unique facts
applicable to his accounts—demonstrated
his objectively reasonable expectation of
privacy over his Tesla and SpaceX emails

• In re WeWork Litigation

• Applying Asia Global, Court of Chancery
concluded there was no objectively
reasonable expectation of privacy in the
emails and ordered production
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Key Takeaways

• Asia Global’s four-factor analysis remains relevant
- (1) does the corporation maintain a policy banning personal or other objectionable use,
- (2) does the company monitor the use of the employee's computer or e-mail,
- (3) do third parties have a right of access to the computer or e-mails, and
- (4) did the corporation notify the employee, or was the employee aware, of the use and

monitoring policies?

• In a world where corporate fiduciaries often “wear multiple hats,”
companies and directors should be mindful of their email use
- Companies can consider requiring directors and management to use company-provided email or third-

party-hosted account where emails are not monitored.
- Executives should think twice before using work email for personal legal communications or for

privileged communications regarding another company

• Proving a reasonable expectation of privacy in third-party accounts
requires very specific factual showing
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Transfer & Protection of Privilege in M&A Transactions

• Mergers
- Section 259 of the DGCL provides that following a merger, “all property,

rights, privileges, powers and franchises, and all and every other interest
shall be thereafter as effectually the property of the surviving or
resulting corporation.”

- Under Great Hill, the general rule for mergers is that the privilege over
the seller’s privileged communications, including those about the
transaction, transfers to the surviving corporation in a merger.

• Asset Purchases
• In DLO Enterprises, Court of Chancery found the that—despite provision in

purchase agreement specifying that buyer acquired the right to waive
attorney-client privilege and attorney-work-product protection “relating
to” purchased assets and assumed liabilities—the seller retained the
privilege over the withheld documents.

- Court reasoned that parties could avoid this issue by clearly defining
who holds the privilege post-closing over pre-closing communications
relating to purchased assets
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Key Takeaways 

• Parties are free to negotiate specific provisions to providing for who will hold
the privilege over pre-deal attorney-client privileged communications

• When drafting, it pays to be specific

Special Protections
- Provisions excluding pre-merger

attorney-client communications
regarding the negotiation of the
transaction from the assets to be
transferred

- Provisions explicitly acknowledging
that the attorney-client privilege for
those documents would belong
solely to the seller after the merger
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