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Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
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If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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COVID-19 Trade Impacts
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U.S. International Trade in Goods 
2020-2021

 In March - April 2020, lockdowns began occurring 
worldwide due to COVID-19: 

– In April 2020, U.S. imports and exports declined by 14% and 
26%, respectively, compared to the previous month.

 The impact of COVID on US trade was significant in 
2020 Q2: 

– U.S. imports and exports in 2020 Q2 compared to 2019 Q2 
declined by 20% and 30%, respectively.  

5



U.S. International Trade in Goods 
2020-2021

 Economic activity began to pickup in 2020 Q3 but 
remained below 2019: 

– U.S. imports and exports in 2020 Q3 was 4% and 13% lower 
than 2019 Q3. 

 By 2020 Q4, U.S. began experiencing a surge in the 
demand for imports: 

– U.S. imports in March 2021 increased by 21% year-over-year, 
and U.S. exports increased by 12%. 
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U.S. International Trade in Goods 
2020-2021

Source: U.S. Census Bureau – U.S. International Trade in Goods and Services (FT900) 
https://www.census.gov/foreign-trade/Press-Release/current_press_release/index.html
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Transportation Challenges
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Port Congestion
 Imports at Southern California port facilities surged to historic highs. 

Loaded imports were up more than 23% year-over-year for the Port 
of Los Angeles and nearly 26% for the Port of Long Beach: 

Source: Matt Leonard / Supply Chain Dive https://www.supplychaindive.com/news/california-port-congestion-los-
angeles-long-beach-data/594715/
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Port Congestion
 In Dec. 2020, 26% of shipments had a dwell time greater than 5 days: 

Source: Pacific Merchant Shipping Association, West Coast Trade Report (Jan. 2021) 
https://www.pmsaship.com/wp-content/uploads/2021/01/West-Coast-Trade-Report-January-2021.pdf
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Truck Driver Shortages

 Despite increased demand for transportation services, 
a shortage in truck drivers continues: 

– Employment report for April 2020 showed a decline of 87,800 
jobs from March 2020, at 1,428,500 jobs – a 6% decline. 

– March 2021 job numbers were 33,500 fewer than a year ago. 

Source: https://www.freightwaves.com/news/trucking-job-numbers-stronger-but-tempered
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Rail Service

 The surge in freight demand, chassis shortages, and 
congestion also affected rail service. 

– On April 14, 2021, the Greater Memphis Chamber sent a letter 
to the STB asking for its urgent assistance to resolve the 
congestion in Memphis intermodal terminals. 

 Shippers have concerns about performance issues, 
including missed switches, delayed railcars, and 
prolonged dwell times.
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Demurrage/Detention Charges

 Congestion in ports and rail yards have resulted in shippers paying increased 
demurrage and detention charges. 

 FMC’s FF No. 29 investigation focuses on, among other things, unreasonable 
practices related to demurrage and detention charges. 

 The railroad demurrage revenues is in an upward trend in 2020 Q4:

– CSX demurrage revenue increased from $38.6 million in 2020 Q3 to $53.8 million in 2020 
Q4.

– NS demurrage revenue increased from $61.530 million in 2020 Q3 to $81.9 million in 
2020 Q4. 

Source: https://prod.stb.gov/reports-data/demurrage-accessorial-charges/
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Warehousing Capacity

 Warehouses in North America are near full capacity or 
have exceeded capacity. 

 50% of warehouses were operating at 90% or higher 
capacity, and 13% were over 100% level of nominal 
capacity. 

Source: https://manufacturingglobal.com/technology/us-faces-warehouse-capacity-issues-technology-answer
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Disruption to the Commercial 
Contracting Market

 Ocean carriers are ignoring contract commitments and 
spot market vessel prices are skyrocketing. 
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Government Actions
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COVID-19 Relief Bills

 Since the beginning of the pandemic, three major relief 
bills were signed into law: 

– Coronavirus Aid, Relief and Economic Security Act (CARES 
Act) (March 27, 2020) : $2.3 trillion. 

– Consolidated Appropriations Act, 2021 (Dec. 27, 2020): $900 
billion, and

– American Rescue Plan Act of 2021 (March 11, 2021): $1.9 
trillion.  
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Infrastructure Proposals

 Bipartisan discussions regarding infrastructure proposals are 
ongoing. 

 Biden Administration’s proposal amounts to approximately $1.7 
trillion, and includes major investments in infrastructure, as well as 
in housing, schools, electric vehicles and clean energy. 

 Republicans recently sent a $928 billion counteroffer that is more 
limited to investment in roads, bridges, airports, ports, waterways, 
broadband and water systems. 

Source: https://www.cnbc.com/2021/06/03/infrastructure-biden-wants-republican-capito-to-increase-
counteroffer.html
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Congressional Letters to FMC

 On February 25, 2021, Senators Wicker and Boozman sent a letter to the FMC 
expressing support for the FMC’s issuance of demand orders to VOCCs and marine 
terminals. 

 On March 2, 2021, Senators Thune and Klobuchar sent a letter urging  the FMC to 
continue to investigate reports of unreasonable practices of VOCCs, including refusals 
to carry agriculture products from U.S. ports

 On March 2, 2021, Congresswoman Schrier sent a letter expressing concern about 
foreign NVOCCs returning empty containers to China for quick turnaround in order to get 
more Chinese exports to the U.S.   

 On March 9, 2021, a letter signed by over 100 congressional representatives was sent 
to the FMC Chairman expressing their concern over certain VOCCs declining to ship 
U.S. agricultural commodity exports and asking the FMC to provide monthly updates to 
Congress. 
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FMC FF Investigation No. 29

 On March 31, 2020, the FMC issued an order establishing Fact 
Finding Investigation No. 29 to identify operational solutions to the 
cargo delivery system challenges related to COVID-19. 

 On November 19, 2020, the FMC issued a supplemental order to 
investigate whether VOCCs are employing unreasonable 
practices or regulations. 

 On February 17, 2021, Commissioner Rebecca F. Dye issued 
information demand orders to ocean carriers and marine terminal 
operators to determine if legal obligations related to demurrage 
and detention practices are being met. 
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FMCSA

 On March 13, 2020, FMCSA issued Emergency 
Declaration No. 2020-002 providing regulatory relief to 
motor carriers to support emergency deliveries related 
to COVID-19. 

 Recently on May 26, 2021, FMCSA extended the 
emergency declaration until August 31, 2021. 

 The emergency declaration provides regulatory relief to 
truckers from hours of service and CDL requirements. 
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STB Rail Service Letter

 On May 27, 2021, the STB Chairman sent letters to 
Class-I railroads expressing concerns about service 
problems

 Railroads must provide a detailed description of their 
preparedness to meet future demand, including 
availability of employees and equipment, and their 
hiring plans. 
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Industry Actions
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NITL Shipping Act Proposals

 Trade association of shippers has proposed reforms to the Shipping Act 
of 1984 to address service deficiencies and unfair business practices 
related to ocean transportation cargo deliveries.

 Four key areas:

– Unfair demurrage and detention practices

– Prohibited acts

– Common carrier service obligations

– Expanding the FMC’s authority over anticompetitive conduct 
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Commercial Contracting

 Supply chain challenges require businesses to 
evaluate their supplier, customer and logistics provider 
contracts to mitigate risk and reduce business 
disruption.
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Contract Considerations to
Manage and Mitigate Risks
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Contract Types

Supply Customer Transportation/
Logistics
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Key Assessment Questions 

 Is there an excuse for 
non-performance?

 What are the remedies for 
non-performance?

 Can the contract be terminated?

 Is alternative sourcing permissible?
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Excuse: Force Majeure

 Excuse for a party’s non-performance caused by an event 
beyond its reasonable control

 Scope of force majeure events can be open-ended or 
limited

 Notice is often required to invoke

 May allow termination for extended force majeure event

 Available only to the extent specified in contract

29



Excuse: Force Majeure

 Additional considerations

– Impact on the other party

– Impact on your business

– Unaffected obligations

– Inadvertently admitting breach or conceding force majeure in 
discussions with other party 
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Excuse: Material Adverse Change

 Party may avoid certain obligations because of a 
material adverse change in circumstances

– Substantially undermine the agreement

– Change typically has to be long term

 May enable renegotiation or termination

 Only available to the extent specified in contract
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Excuses under Contract Law

 Impracticability

– Performance impracticable by event the non-occurrence of which was a basic assumption 
on which contract was made

– Impractical = extreme and unreasonable difficulty and/or expense

 Frustration of Purpose

– Party’s principal purpose substantially frustrated by unanticipated event parties had to 
assume would not occur

– Used where contract can be performed but performance is worthless

– Does not apply to contracts governed by the UCC

32



Remedies for Unexcused Breach

 Compensation to place the non-breaching party in the same 
position as if performance occurred

 Liquidated damages: damage amount agreed upon in the 
contract

 Specific performance (i.e., court-ordered performance)

 Termination if breach is material (i.e., strikes at the essence 
of the contract)
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Can the Contract be Terminated?

 Contractual Termination Rights

– Termination provision may provide a “for convenience” right

– Force Majeure and Material Adverse Change clauses may allow

 Contract Law Termination Rights

– May terminate for impracticability and frustration of purpose if not temporary

– Repudiation: party does not provide adequate assurance of performance or indicates it 
will not perform

 Volume/service commitment may give rise to early termination damages
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Termination: Commercial Implications

 Purchaser may not be able to quickly find alternative 
supplier

 Supplier considerations: lost revenues, lost volume 
discounts on raw materials, stranded equipment, 
staffing adjustments

 Strain on potential future relationship
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Is Alternative Sourcing an Option?

 Exclusivity provision may require purchaser to obtain 
all goods/services from supplier

 Volume and service commitments may require sale or 
purchase of certain minimum volume

 If a party is in breach, non-breaching party may be able 
to alternatively source
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Transportation and Logistics Contracts

 Service Commitments and Delivery Requirements

– Cargo rolling and bumping

– Transit time

– Cancelled sailings

 Volume Commitments

– Percentage of lane/total volume

– Set volume amount
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Transportation and Logistics Contracts

 Liquidated Damages

 Demurrage and Detention

– Negotiate free time

– Specify that free time will not commence until you receive reasonable 
notice of actual cargo availability and will be extended due to delays 
beyond shipper’s/receiver’s control

– Incorporate interpretive rules from Federal Maritime Commission or 
Surface Transportation Board
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Transportation and Logistics Contracts

 Surcharges

 Leverage Third Party Logistics Providers (3PLs)

 Shift delay risk to supplier/customer in contract for sale of goods

 Enforcement

– Ocean: FMC’s Office of Consumer Affairs and Dispute Resolution Services (CADRS)

– Rail: STB’s Office of Public Assistance, Governmental Affairs, and Compliance (OPAGAC)
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CUSMA/ACEUM
USMCA/TMEC
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New NAFTA: 
Full Enforcement with Opportunities 
 January 1, 2021 Full Enforcement in Effect 

 Certification of Origin-You Must Be Able to “Show Your Work”

 Companies importing raw materials find great gains in the Agreement. 
Food processing, polymers, chemicals, coatings, piece parts 

 Challenges re: importing semi-finished goods

 New technologies have strong preference and rules of origin to be 
sourced and manufactured in North America. 

 Will be labor disputes with Mexico.  Likely other disputes.  

 USMCA is the template for all other agreements. Competitive 
advantage for getting this right as well as linking with CETA and 
CPTPP.
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2021 OR 2017?
THE BLUEPRINTS.
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Early Executive Actions & Policy: 
U.S. Supply Chains

The executive order 
directs an immediate 
100-day review across 
all agencies to address 
vulnerabilities in the 
supply chains of four key 
product areas:

Active pharmaceutical 
ingredients (APIs), which 

are the part of a 
pharmaceutical product 

containing the active drug.

Critical minerals, which 
are part of defense, high-
tech, and other products 
used for national defense 

and emergencies.

Semiconductors and 
advanced packaging, 
which are necessary for 

innovation and 
technological advances.

Large capacity batteries, 
which are necessary for 
new energy technologies 

like electric vehicle 
batteries.
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Early Executive Actions & Policy: 
U.S. Supply Chains

 The executive order also directs a one-year review of a 

broader set of U.S. supply chains, including:

1) the defense industrial base; 

2) the public health and biological preparedness industrial base;

3) the information and communications technology (ICT) industrial base; 

4) the energy sector industrial base; 

5) the transportation industrial base; and 

6) supply chains for agricultural commodities and food production.
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FAR Final Rule:  Maximizing Use of American-Made 
Goods, Products and Materials

 January 19, 2021:  Final Rule implementing Executive 
Order 13881, Maximizing Use of American Made Goods, 
Products and Materials (signed July 15, 2020)

– These changes are effective for solicitations issued on or after 
February 22, 2021 and resulting contracts.

– Although Biden Administration encouraged federal agencies to 
consider suspending new regulations not yet effective when 
President Biden took office, FAR Council did not suspend this 
Final Rule.
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FAR Final Rule:  Maximizing Use of American-Made 
Goods, Products and Materials

 Changes to the “cost of components” test for domestic end 
products

– For most end products that are not COTS, more than 55 percent 
(previously 50%) of all component parts (determined by cost of 
the components) have to be mined, produced or manufactured in 
the United States.

– However, for iron and steel (wholly or predominantly, or a 
combination of both) end products and construction materials, the 
cost of “foreign iron and steel” must be less than 5 percent of the 
cost of all components. This new test does not apply to COTS 
iron or steel end products (except fasteners).
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FAR Final Rule:  Maximizing Use of American-Made 
Goods, Products and Materials

 Price evaluation preference for domestic end products and 
construction materials:

– If the low domestic bid is from a large business, then the price evaluation 
preference applied to the foreign bid is now 20 percent (previously 6 
percent)

– If the low domestic bid is from a small business, then the price evaluation 
preference applied to the foreign bid is now 30 percent (previously 12 
percent)

– These changes do not impact DoD procurements, where the evaluation 
preference is 50 percent under the Balance of Payments Program.

47



Executive Order on Ensuring the Future Is Made in 
All of America by All of America’s Workers

 January 25, 2021:  President Biden issued an executive order 
that continues the previous administration’s focus on federal 
agencies buying more American-made products and services.

 Highlights:

– Updates to “Made in America” waiver process

• Creation of Made in America office in OMB that has oversight over an agency’s proposed use of 
waiver

• Development of guidance for agency submission of waiver requests to Made 
in America office, review of waiver request and approval or disapproval by 
Made in America office
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Executive Order on Ensuring the Future Is Made in 
All of America by All of America’s Workers

 Highlights:

– Creation of website that includes information on all proposed 
waivers of Made in America requirements to allow for identification 
of proposed waivers and whether they have been granted.

– Buy American Act modifications:

• Gives FAR Council 180 days to consider amendments to existing BAA provisions 
in the Federal Acquisition Regulation:

– Replace “component test” with value-based test (U.S.-based production or 
U.S. job-supporting economic activity)

– Increase percentage for domestic content requirements

– Increase the price evaluation preferences for domestic bids
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Executive Order on Ensuring the Future Is Made in 
All of America by All of America’s Workers

 Highlights:

– Directs FAR Council to “promptly review” current commercial item 
exception to BAA for information technology and develop 
recommendations for rescinding exception.

– Directs agencies to submit report within 180 days on agency 
implementation and compliance with Made in America laws and 
ongoing use of waivers.

– Revokes several Trump Administration Made in America executive 
orders (but not July 2020 E.O. underlying new FAR final rule).
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The American Jobs Plan $2T?

 Emphasis on Environment, Resiliency, and Wages

– $621B Investment in transit, clean energy, IT infrastructure, roads and bridges, water systems, 
electricity grids, resilience projects, ports

– $174B in LEVs

– U.S. supply chains & manufacturing, Buy American principles

– Funding through federal, state, local agencies

– Accountability and enforcement - “Environmental Justice” 

• Increased investigations related to Davis Bacon Act

• Increased regulations for clean air/clean water act violations 

• Increased audits eventually will follow federal dollars
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Watchful Eyes  . . . 

 Immediate emphasis on Forced Labor instead of 
tariffs. Expect to see similar with environment. 
Eye of the beholder.

 Short to mid range emphasis on AllyShoring
instead of new agreements such as CPTPP.  
Interesting movements in Africa.  

 Downrange is border adjustment taxes
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We invite you to stay abreast of continuing trade developments via our blog,  
ThompsonHineSmartTrade.com. To receive an email notification whenever a new post is 
published, please subscribe to the blog.
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QUESTIONS?
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