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What Is ESG?

A. History of ESG
B. US Regulations
C. International Regulations
B. Relation to Supply Chain

Source:  Using ESG to Reduce the Risk in Your Supply Chain, 3BLMedia, December 2020. 
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Managing ESG Compliance in 
Complex Supply Chains 

A. History of ESG
B. ESG and the Supply Chain

C. Regulatory Landscape
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Faculty Background

Mr. MacLennan’s practice consists of advising clients 
based in the U.S., Asia and Europe and the U.K. on 
structuring and executing complex cross-border business 
transactions, principally in the areas of private investment 
fund formation and the structuring of pooled and 
individual investment vehicles; private equity and venture 
capital investments; secondary market transactions; 
M&As; and the structuring of joint ventures, strategic 
alliances and customized business partnerships. He also 
provides guidance to fund managers and investors on 
investment-related regulatory compliance under the 
Securities Act of 1933, the Securities Exchange Act of 
1934 and the Investment Advisers Act of 1940. Mr. 
MacLennan’s practice focuses primarily on the financial, 
information technology, biotech, pharmaceutical, 
agritech and aircraft lease financing industries.
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A. History of ESG - 1

• ESG = Environmental, Social and Governance 

– Ethical environmental, social and governance behavior in 
the corporate realm

– Environmental: Consideration for the health of the 
environment in corporate business

– Social: Consideration for the health of society in corporate 
activity, both internal and external

– Governance: Establishment of corporate policies and 
procedures that pro-actively support the corporation’s 
ethical conduct of business

11



• ESG evolved as an outgrowth of two trends that sprouted in 
the environmentally-conscious sixties and seventies:

– Corporate Social Responsibility (CSR): The view that 
corporations – not only governments --have a 
responsibility to act pro-actively to support the health of 
society and the environment

– Socially Responsible Investing: The view that investment 
should promote a healthy environment and benefit 
society, in addition to earning profits for investors

History of ESG - 2
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ESG movement given a global boost with Kofi Anan’s establishment of the United 
Nations Principles for Responsible Investment (PRI: UNPRI.org).

– Principle 1:We will incorporate ESG issues into investment analysis and 
decision-making processes.

– Principle 2: We will be active owners and incorporate ESG issues into our 
ownership policies and practices.

– Principle 3: We will seek appropriate disclosure on ESG issues by the entities in 
which we invest.

– Principle 4:We will promote acceptance and implementation of the 
Principles within the investment industry.

– Principle 5: We will work together to enhance our effectiveness in 
implementing the Principles.

– Principle 6:We will each report on our activities and progress towards 
implementing the Principles.

History of ESG - 3
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• PRI developed by an international group of institutional investors 
reflecting the increasing relevance of environmental, social and 
corporate governance issues to investment practices. 

• The process was convened by the United Nations Secretary-
General. 

• PRI initially included 63 signatories representing over $6.5 trillion 
in AUM.

• By April 2018, there were 1,715 signatories with over $81.7 trillion 
in AUM.

History of ESG - 4
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• Most publicized growth in Environmental sector: e.g., Green 
Bonds

– First Green Bond issued in 2007 by the European 
Investment Bank valued at EUR 600 million.

– By 2017, over $155 billion worth of public and corporate 
green bonds had been issued.

• ESG growth not limited to environmental factors: board 
composition and anti-corruption screens have seen huge 
growth as well.

History of ESG - 5
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History of ESG - 6

The 2020 Report on US 
Sustainable and Impact 
Investing Trends found that 
one in three dollars of the 
total US assets under 
professional management 
incorporate sustainable 
investment strategies. 
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History of ESG - 7

• Screening factors applied to investment decisions have 
evolved as global focus shifts and emphasizes specific issues.
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• No Universally Accepted ESG Standards

– Environmental and Social Screening Protocols
• Cacophony of third-party consultants with varying configurations 

of screening standards

– Corporate Valuation Standards
• Cacophony of third-party consultants offering proprietary 

valuation standards

– Ultimately, asset managers and corporations are left to 
cobble together their own policies regarding screening 
and valuation standards

History of ESG - 8
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• Larry Fink’s 2020 letter “A Fundamental Reshaping of 
Finance” focused on sustainability and climate change sent a 
shockwave through the financial industry.

• Specifically, it asked Companies to:

– Provide disclosures in line with sustainability accounting 
standards

– Disclose climate-related risks, including scenario analysis 
for operating within Paris Agreement’s goals

History of ESG - 9
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B. ESG and the Supply Chain

Principal Issue:  reputational and economic risk mitigation
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• Recent supply chain catastrophes have precipitated global calls for 
corporations to take responsibility for their direct and indirect 
supplier compliance with ESG principles.  

• Consumers are increasingly demanding more transparency in 
how their products are made and where goods are sourced.

• Governments around the world are enacting laws demanding 
more accountability from asset holders.

• Stakeholders and investors demanding that corporations 
mitigate reputational and economic risks associated with 
supply chain ESG failures.

ESG and the Supply Chain - 2
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• Highly-publicized recent examples highlight the dangers of 
undiscovered risks lurking in Supply Chains
– Top British supermarket pulled corned-beef brands off its shelves 

after a newspaper found it might contain meat linked to slave 
labor.

– U.S. Customs and Borders Protection detained the entry of tuna 
by a Taiwanese vessel after obtaining information that the crew 
was using forced labor.

– the European Union (EU) warned Thailand that it would ban all 
Thai seafood imports if the government failed to eradicate the 
trafficking of migrant fishers.

ESG and the Supply Chain - 3

22



• Corporations failing to monitor their supply chains for ESG risks do so at 
their peril. 

– To avoid reputational, operational, and financial risks companies must 
incorporate supply chain review into their standard due diligence 
review practices.

– Not just risk avoidance—one survey of senior investment professionals 
at 4,523 finance companies suggested that 82% of the respondents 
“use ESG information because it is financially material to investment 
performance.”

– More than a quarter of assets under management globally have been 
acquired utilizing acquisition criteria that prominently incorporate ESG 
principles.

ESG and the Supply Chain - 4
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• Supply Chain Monitoring Stress Points:

– Focus on transparency

– Consider Climate Change Risks and Opportunities

– Scrutinize Compliance

– Consider Regulatory Risk

– Balance Efficiency and Resilience

– Anticipate Emerging Areas of Focus

ESG and the Supply Chain - 4
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C. Regulatory Landscape

• United States

– No ESG-specific laws per se
• Must comply with environmental laws and regulations

• Must comply with laws relating to anti-trafficking, OSHA, etc.

• Investment Industry Disclosure Rules
– SEC

– Department of Labor (applicable to public investment funds such as and 
other  retirement funds)
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• California: Transparency in Supply Chains Act 

– Became effective January 2012, and is primarily 
concerned with slavery and human trafficking.

– Covered businesses need only state what efforts, if any, 
are being made.

– Businesses that disclose that they made no effort are still 
in compliance.

– Only pressure here is how these disclosures may effect 
customer’s decisions to buy from the company.

Regulatory Landscape - 2
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• Department of Labor: Adopted amendments to the 
“investment Duties” regulation under Title I of ERISA on 
November 13, 2020.

– The amendments generally require fiduciaries of 
investment plans to select investments based solely on 
consideration of “pecuniary factors.”

– Recently, the DoL has announced that it will not be 
enforcing this rule, but the rule remains in the books and 
poses potential litigation risks for fiduciaries of plans under 
ERISA.

Regulatory Landscape - 3
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• Securities and Exchange Commission: Issued risk alert detailing 
concerns regarding internal control deficiencies for funds that 
incorporate ESG factors on April 9, 2021.

– This follows the recent announcement of the creation of a 
Climate and ESG Task Force within the SEC to focus on ESG-
related disclosures by public companies. 

– Concerns centered around:
• Companies falsely claiming compliance with ESG frameworks.

• Weakness in policies and procedures governing the implementation and 
monitoring of ESG-related directives.

• Unsubstantiated or misleading claims regarding ESG investment metrics 
in marketing materials.

Regulatory Landscape - 4
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• International

• Many countries and international bodies are 
incorporating ESG principles into their regulatory 
schemes.

• Many ESG standards are no longer non-governmental, 
voluntary standards but are now bonafide legal 
requirements.

Regulatory Landscape - 5 
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• European Union

– Currently at the vanguard of codifying ESG principles.

– Recent changes to the regulation of financial disclosures 
surrounding sustainability and defining the term 
“sustainable”.

– Further impending changes surrounding mandatory due 
diligence requirements.

Regulatory Landscape - 6
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– The Sustainable Finance Disclosure Regulation was 
adopted by the European Parliament and European 
Council on November 27, 2019 and became effective 
March 10, 2021.

• Requires financial market participants and advisors to identify and 
publish information regarding their sustainable risk analysis when 
making financial decisions or giving advice.

• More detailed periodic disclosure regimes are set to come 
into place on a rolling basis from January 1, 2022.

Regulatory Landscape - 7
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• The EU’s Taxonomy Regulation became effective July 12, 
2020.

– This classification system establishes a list of 
environmentally sustainable economic activities.

• For funds, to be classified as having ESG activity, the investment 
must make a “substantial contribution” to at least one of six 
environmental objectives:

Regulatory Landscape - 8

1. climate change mitigation 4. transition to a circular economy

2. climage change adaptation5. pollution prevention and control

3. sustainable use and 

protection of water and 

marine resources

6. protention and restoration of 

biodiversity and ecosystems
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– Further changes coming as the European Parliament has 
proposed stringent changes to mandatory due diligence as it 
relates to human rights, environmental and governance factors.

– Proposed mechanisms for providing remedies for any harms 
arising out of these factors unless the company can prove that it 
acted with due care and took all reasonable measures to prevent 
such harm.

– While many of the details are still up in the air, the European 
Parliament’s proposal is the latest indication of the move 
towards a relatively rigid due diligence regulatory regime.

Regulatory Landscape - 9
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• South Korea 
– Financial Services Commission announced a series of measures to 

improve corporate disclosure rules on January 2021.
• Japan 

– Expert body relating to corporate governance published a consultation 
on proposed revisions to Japan’s Corporate Governance Code 
intended to increase attention to sustainability, diversity, and other ESG 
principles.

• China
– Continues to march forward towards their target of Carbon neutrality 

by 2060. 
– ESG-related mutual funds reached a record of $31.6B in the domestic 

Chinese market at the end of 2020.

Regulatory Landscape - 10
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III. “License to Operate” Approach

• Non-Technical Risk Management: Approach to business 
reflecting stakeholders’ perception of corporate activities 
and reputation.
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• Not a legal concept; rather, reflects an approach to 
integrating ESG principles in business strategy and 
operations.

• Aligns with the UN’s Sustainable Development Goals, 
specifically those relating to building resilient infrastructure, 
promoting inclusiveness and sustainable industrialization. 

• Direct outgrowth of ESG movement.

“License to Operate” Approach - 2
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• Operationally, LtO approach dictates that business will identify and 
evaluate all social and environmental impacts, including supply chain 
impacts, against a baseline.

• Failure to mitigate adverse impacts will negatively impact reputation 
and stakeholder opinion, resulting in adverse impact on the 
enterprise’s access to markets and attractiveness to clients and 
partners, ultimately leading to declining profitability.

• Achieves two beneficial goals:

– Addresses ESG issues in a cost/benefit context that business 
intuitively understands.

– Integrates ESG into existing operating processes.

“License to Operate” Approach - 3
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Existing Legal Frameworks

►Conflicts Minerals Rule

►EU Non-Financial Reporting Directive

►Dutch Child Labor Due Diligence Bill

►Modern Slavery Act

►Uyghur Human Rights Policy Act

►France’s Duty of Vigilence Law

►EU Timber Regulation

►EU IUU Regulation

►Sustainable Finance Disclosure Regulations

Source: “EU Prepares To Turn The Screw On Asset Managers Ov er Greenwashing,” Reuters, March 2021; “EU Driv es a New Approach to Supply  Chain Sustainability ,” JDSupra, April 2021.
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Why Does ESG Matter?



KI RKL A ND &  EL L I S

Increased Focus on ESG Issues in the Supply Chain

►ESG plays an increasing role in corporate 

transactions.

►Commercial and investor expectations are 

changing especially after COVID-19 pandemic 

and 2020 natural disasters (e.g., Texas Winter 

Storm)

►Stakeholders are increasingly holding businesses 

accountable in relation to the policy commitments 

and sustainability-related statements they have 

made publicly.

►Ethical sourcing and supplier compliance with 

human rights standards are rapidly attracting 

greater scrutiny from a range of commercial 

stakeholders.

Source:  Using ESG to Reduce the Risk in Your Supply Chain, 3BLMedia, December 2020. 
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US Regulatory Focus on ESG

US Securities & Exchange 

Commission Task Force

►In 2021, the SEC announced the 

Climate and ESG Task Force.

►The Task Force will develop initiatives 

to proactively identify ESG-related 

misconduct and coordinate resources.

►Initial focus will be to identify any 

material gaps or misstatements in 

existing climate risk disclosures under 

existing rules.

►The Task Force will also evaluate 

disclosure and compliance issues 

related to ESG strategies.

►Rulemaking pending 
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Growing Culture of Disclosure in Companies

Financial Accounting Standards 

Board (FASB) Review

►Supply chain financing under SEC 

scrutiny

►Regulators questioning whether 

companies are adequately portraying 

their positions

►The FASB announced last month that it 

will study the accounting treatment of 

supply chain financing arrangements.

Source:  “FASB to Explore Greater Disclosure of Supply-Chain Financing,” The Wall Street Journal, October 2020.
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Supply Chain - Increasingly Integral to Deal Process

►Supply chain diligence is becoming an integral part of the deal 

process as investors are keenly focused on supply chain risk

►Deal teams are using new technology, such as blockchain and 

smart devices, to enable transparency and 

end-to-end tracking in many sectors.

►Companies should consider what legal protections are in 

place across their supply chains.
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ESG Risks and Supply Chain

► Legal noncompliance (judgments, fines, penalties)

► Reputational risks

► Environmental pollution

► Shortages of raw materials and natural resources

► Workforce health and safety incidents

► Labor disputes

► Corruption and bribery

► Human rights violations

► Supplier sourcing decision issues

45

Sources: “ESG Risks In Supply  Chain,” Allianz

-

https://www.agcs.allianz.com/news-and-insights/expert-risk-articles/esg-risk-briefing-3-2017.html
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Company

►Affected Communities: West Africa. Company is a key buyer from West African plantations in Cote D’Ivoire 

and Ghana

oESG Risks:

oChild trafficking is a key human rights issue, particularly from Mali, Burkina Faso, Niger, Nigeria, Togo, and 

Benin

oMore than 2 million children are involved in child labor, particularly in cocoa plantations 

oStructural poverty of workforce

oDeforestation – 90% of parks and protected areas in Cote D’Ivoire have been cleared and replaced with 

cocoa plantations.

Questions

►What actions can Company take to address the high ESG risks in its supply chain?

oIdentified high risks: structural poverty, deforestation, child labor/trafficking

46

Source: European Coalition for Corporate Justice, “What If”, September 2020

Case Study – Hypothetical Cocoa Company
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Typical Remedies
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How Can Companies Remedy Supply Chain Issues?

1. Increased/standardized due diligence

2. Increased transparency

3. Audits

4. Review supplier contracts and trace supply chain

5. Revisit human rights policy for the company and conduct human rights due diligence

6. Ensure existing grievance mechanisms capture ESG issues

7. Remediate any contributions to human rights abuses, environmental contamination, etc.

8. Board oversight

9. Engage in cross-sector collaboration

10. Stay apprised of issues as well as regulatory/legal developments
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Case Study: Modern Slavery Act

Background

►Enacted in 2015 and strengthened in 2020, the UK Modern Slavery Act applies to large businesses operating 

in the UK with an annual turnover of £36 million or more.

►Each entity must prepare a slavery and human trafficking statement for each financial year, detailing what 

steps the entity took to ensure its supply chains are free of forced labor/slavery-like conditions.

►The statement must appear prominently on the website and be signed by upper management.

►The UK Home Secretary can seek a High Court injunction for failure to release a statement.

Best Practices for Supply Chain Compliance

►Identify major risks within the supply chain and business

►Ask suppliers to provide their Modern Slavery statements

►Perform human rights due diligence by engaging with local stakeholders

►Review company policies

►Create a leadership position and train staff

Importance

►Boost public and investor trust

►Avoid costly noncompliance and reputational issues
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How to Remedy Supply Chain Issues

► Companies should institute a policy statement that clearly articulates supplier expectation and company’s 

right to request information and conduct audits of suppliers.  

► Once the supply chain and suppliers are identified to the desired level of detail, risks associated with each 

segment of the supply chain can be assessed.

► The countries or regions in which segments of a given supply chain are located have bearing on the possible 

risks and are an important point to begin assessing risks. 

► Understanding the context with respect to environmental, social, and business laws and regulations, as well 

as the consistency and efficacy of enforcement, is key to gauging risks at a country level. 
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Remedies: A Process (continued)

► Prioritize and implement corrective actions to solve existing issues.

► Incorporate these corrective actions existing enterprise risk management processes. 

► Significant events or crises should be used as reasons to revisit ESG management.

51

Source: “ESG in the Supply Chain: Risks, Opportunities and Disclosure,” Society for Corporate Governance and ERM, September 2 020.
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Case Study: Blockchain 

► Blockchain = the distributed ledger system associated with the cryptocurrency Bitcoin.  The technology is 

being adopted for other uses because information recorded on blockchains is both encrypted and stored on 

computers.

► Blockchain and decentralized systems can help retailers drive efficiency with supply chain and inventory 

management.  Blockchain can also reduce costs, increase transactions, and improve security.

► Blockchain is increasingly used to track information in supply chains as it provides a record of things such as 

prices, dates, locations, quality, and certification.  This could be used to help companies achieve ESG goals.

o Example: Traditional pole-and-line tuna fishing.

► Blockchain could help companies improve visibility and compliance over standard outsourced contract 

manufacturing.

52

Source: Charles Wallace, Blockchain and Supply Chains: Helping Achieve ESG Goals (Aug. 2018); Sharon Edelson, Blockchain Coul d Transform Retail, From Supply Chain and Inventory 

Management to Product Provenance (May 3, 2021)
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Creating a Strategy

► Keeping abreast of foreign and domestic regulatory updates in this space increasingly important.

► Communication with internal personnel, as well external subject matter experts, can be key.

► Designation of leadership within the company to boost outward ESG image and have authority to oversee 

supplier ESG issues.

► Increase communication with stakeholders and investors to ensure transparency.

53

Source: Charles Wallace, Blockchain and Supply Chains: Helping Achieve ESG Goals (Aug. 2018); Sharon Edelson, Blockchain Coul d Transform Retail, From Supply Chain and Inventory 

Management to Product Provenance (May 3, 2021)
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International Reach
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