
Managing Corporate Books and Minutes to 
Protect Privilege: Applying the Garner Test
Implications of Employees' Retirement System of Rhode Island v. Facebook

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

THURSDAY, JANUARY 12, 2023

Presenting a live 90-minute webinar with interactive Q&A

Gregory A. Markel, Partner; Co-Head of Securities Litigation, Seyfarth Shaw LLP, New York

Sarah Fedner, Senior Managing Associate, Seyfarth Shaw LLP, New York



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is 
located to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLYProgram Materials

http://www.straffordpub.com/


"Seyfarth" refers to Seyfarth Shaw LLP (an Illinois limited liability partnership). 

Seyfarth Shaw LLP

Managing Corporate Books 
and Minutes to Protect 
Privilege: Applying the 
Garner Test
Implications of Employees Retirement 
System of Rhode Island v. Facebook 
and Garner

Thursday, January 12, 2023

©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Today's faculty features:
Gregory A. Markel, Partner; Co-Head of Securities Litigation, Seyfarth Shaw LLP, New York
Sarah Fedner, Senior Managing Associate, Seyfarth Shaw LLP, New York

The audio portion of the conference may be accessed via the telephone or by using your computer's speakers. 
Please refer to the instructions emailed to registrants for additional information. If you have any questions, please 
contact Customer Service at 1-800-926-7926 ext. 1.

90471806



Protecting Attorney-Client Privilege in 
Corporate Books and Minutes
• The attorney-client privilege protects confidential communications between

clients and their lawyers made for the purpose of requesting or providing
legal advice.

• Historically, the purpose of the privilege was to encourage fulsome
disclosure by clients and potential clients to attorneys so that attorneys
could better assess the correct legal advice to give clients.

• With respect to corporate books and records, the protection of the
attorney-client privilege encourages accurate and fulsome corporate
record keeping.
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Attorney-Client Privilege
• In order for privilege to apply:

– The person claiming privilege must be represented by or have attempted to be
represented by an attorney to whom the purportedly privileged information was
given;

– The communication must concern a fact or legal opinion that was
communicated to the attorney by his or her client, for the purpose of obtaining
a legal opinion or advice.

– The person asserting privilege has not waived the privilege advertently or
inadvertently.
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In-House Counsel and Privilege
• Attorney-client privilege protections for advice given by in-house counsel is

generally governed by the same rules as legal advice given by outside counsel.

• However, communications with in-house counsel may be subject to extra
scrutiny because in-house counsel also provide business advice in their role
within a corporation, which is not considered privileged. An analysis will ensue
as to whether in-house counsel is acting in a business role or a legal advice role
or is influenced by his or her relationship with senior management.

• An opposing party is likely to successfully claim lack of privilege or waiver of
privilege if in-house counsel is acting as a businessperson instead of a legal
advisor.
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Practical Advice For In-House Counsel
• In-house counsel who wish to have privilege protection for their communications should

make it clear, when applicable, that they are providing legal advice, whether the advice
is delivered in a document or orally.

• When an in-house counsel gives legal advice to a non-attorney, the non-attorney should
be told not to disclose the information to others without first consulting the attorney.

• Transmitting the legal advice to a third party may be a basis for and will greatly increase
the risk of waiver of privilege, so it is important that an attorney is consulted before such
a transmission. The transmission can be either advertent or inadvertent and still cause a
waiver of privilege.

• In some situations, a waiver of privilege is deemed to be a waiver with respect to any
documents or conversations on the same topic or subject matter as that of the
document or communication whose transmission caused the waiver. A broad waiver can
be a serious problem, but the complex issue of when broad subject matter waivers are
granted by courts is highly fact specific and beyond the scope of this program. Be aware
however that subject matter waiver is a risk.
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Joint Interest and Common Interest Privilege
• The joint interest privilege (sometimes called the common interest privilege) is a

doctrine that has been adopted by some jurisdictions which extends the privilege
protection to communications between parties with joint interests. Communications
between these parties will not result in a waiver. Generally, the joint interest privilege is
created by a written agreement, which lays out all the terms governing the parties’ joint
interest and privilege protection.

• While there are innumerable situations where this joint interest privilege might be used,
a common use is in agreements between and among defendants (and sometimes
plaintiffs) to share documents and/or information in defending a case. Where applicable,
this doctrine allows designated parties to share privileged information necessary to or
useful in their common defense. The doctrine is highly fact specific and can result in
complex issues about waiver. On the other hand, a common defense can be very
important in certain types of cases, such as, for instance, antitrust price fixing cases.
The law on the use of the joint defense privilege varies between jurisdictions and
requires careful work and research by an attorney to evaluate its use and draft an
agreement. Corporate books and records can sometimes be among the materials
covered by the joint interest privilege.
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The Work Product Doctrine
• The work product doctrine protects materials prepared in anticipation of litigation or for use in

litigation by a party’s attorney or at the attorney’s direction. Hickman v. Taylor, 329 U.S. 495
(1947).

• The work product doctrine provides that an adverse party may not obtain materials prepared in
anticipation of litigation or for purposes of use in litigation.

• The work product privilege is for the purpose of protecting an attorney’s mental impressions,
analysis, opinions, and thoughts regarding litigation.

• The work of consulting experts, notes of interviews with witnesses, the work of assistants, and
similar materials, as well as client records in the lawyer’s files may also be considered work
product and may qualify for protection from disclosure, but only if prepared under the supervision
of or at the direction of an attorney for litigation purposes. Some states require that there be
existing litigation for this protection to apply. Others only require anticipated litigation.

• Work product privilege is a qualified privilege – courts may require the disclosure of some factual
information to adversaries where a court concludes that it is otherwise unavailable and that it is
fundamentally unfair to deprive the adversaries of such information. However, more often than
not, the work product privilege applies as long as it is used for a proper purpose and not waived.
The work product protection is waived by disclosure to third parties.
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Examples of What Is Included as Work Product
• First, be aware that the laws of different states relating to work product can vary 

somewhat. Care should be taken in any new matter to consider what law applies 
and what the applicable state rules are. Below are the most common examples 
of types of materials that are considered work product: 
– An attorney's notes or memos prepared in anticipation of litigation; or
– Communications or documents prepared by a non-attorney employee, consultant or 

agent 
 For work product to apply to these materials, they must be prepared in anticipation of 

litigation and at the request of the attorney;
 People whose work may be covered by this privilege when the work is done at the request of 

an attorney include:
- Paralegals and support staff
- Employees of the client
- Functional equivalents of employees (i.e., some independent contractors)
- Some third parties operating under the direction of an attorney.
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Work of Experts, Consultants, or Agents as Work Product
• These materials are generally deemed to be covered by work product privilege if

they are prepared for the purpose of aiding an attorney in preparing to give legal
advice or to be used in connection with litigation. Such work must have been
done pursuant to instructions from of an attorney.
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Practical Tips For Working with Consultants or Agents
• An attorney should make it clear to consultants and experts if the work they are

to do, including materials they prepare, will be claimed to be work product.

• Such persons should at least generally know how the work will be used by the
attorney in giving legal advice or how it is relevant to other legal issues being
undertaken by the attorney.

• It should also be made clear that the work done should not be disclosed to third
parties without consulting the attorney.
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Auditors/Accountants
• Disclosure to an independent auditor or accountant or other expert, can, in some

circumstances, waive the attorney-client and/or work product privileges.

• There is a risk that an auditor/accountant or expert who performs some work for
the client for a business purpose may be found to be preparing work for such
business purpose rather than a privileged work product purpose. This could
happen even when the accountant/auditor was doing the business purpose work
at the direction of an attorney.

• Depending on the situation, it may be prudent not to use a regular outside
auditor or expert to do work as to which one wants to maintain privilege.
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Discussions Not Involving an Attorney
• Where possible, an attorney should be included in communications referring to legal

advice, preparation for litigation or with respect to instructions on preparing work
product material.

• This may not always be possible where there is a large team working on a matter.

• Some training or education on privilege waivers should be given to all team members
working on a matter where privilege may likely be asserted.

• Simply having an attorney present at a meeting or copied on a document does not by
itself assure a privilege will be recognized.
– “Although attorneys are copied on the email, the content of the email itself does not pertain to

legal assistance or advice protected under the attorney-client privilege…. [A]n email is not
privileged merely because an attorney is copied as a recipient.” Eventbrite, Inc. v. M.R.G.
Concerts Ltd., 2021 WL 3286827, at *2 (N.D. Cal. Aug. 2, 2021).
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Attorneys at Board and Board committee Meetings –
Best Practices to Protect Privilege
• It is generally best practice for an attorney to attend Board or Board committee

meetings, particularly where sensitive legal matters are to be discussed.

• Counsel should advise the Board or its committees on how to protect privilege for
desired documents or topics presented at a meeting and how to avoid waiver by, inter
alia, directing that the privileged advice, issues and materials discussed at the meeting
not be discussed with or disclosed to anyone not present at the meeting, unless
approved by counsel.

• There is a serious risk of privilege waiver if privileged information, including information
relating to advice of counsel and work product materials, is disclosed to third parties.

• A common practice to protect the privilege of documents presented to the Board or its
committees at a meeting, is for the attorney to collect such documents after use at the
meeting. Such documents should of course be retained in a secure place.
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Board and Committee Minutes
• Minutes and their content can raise complex issues in situations where privileged

information is discussed at a meeting.

• The lack of reference to a discussion of privileged material may lead to claims of a
failure of oversight by the Board or a committee. On the other hand, a detailed
description of the advice provided or issues considered may lead to privilege waiver as
to the specific issues or subject matter referenced in the minutes if such minutes are
produced to an adverse party. But, a failure to say enough on a topic may result in a
Court assuming the Board did not properly meet its duty of care or duty of oversight.

• There is often a very difficult judgment call to be made on how much detail to provide in
written minutes. There must be a careful weighing of the relative risks to decide just how
much detail to include.

• One approach that sometimes works is to have the minutes say the Board held a
detailed discussion of a topic, but not to have the minutes reflect the details because of
the risk of disclosure and a resulting waiver of privilege. There is no guarantee that this
will entirely protect from either risk.
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Best Practices for Protecting the Privilege Of an 
Investigation
• For purposes of protecting privileged materials during corporate investigations,

counsel should instruct Board members and/or committee members not to
discuss legal advice or investigations when counsel is not present or write about
legal advice or investigations without counsel reviewing a draft of such written
communications and being included on such legal communications.

• Where such care is not feasible, be very careful about memorializing legal
discussions in writing.

• If they must be memorialized, make the basis for the privilege (i.e., connection to
work of counsel) very clear.
– For example, “Attorney Jones asked the committee to gather information to help him

give the Board advice about the effect of a given law. A full discussion was held
regarding that request. The committee was reminded that the discussion was
privileged and should not be discussed with third parties.”
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Best Practices for Protecting the Privilege Of an 
Investigation (Cont’d)
• Interviews of employees by attorneys conducted in the course of internal

investigations into wrongdoing or potentially illegal conduct normally fall within
the ambit of the attorney-client privilege unless there is a waiver. Minimizing
distribution of any memos or notes of such interviews is prudent.

• Notes of such interviews taken by or at the direction of attorneys, with
restrictions previously discussed, may be entitled to work product protection.

• In contrast, interviews conducted in the ordinary course of business, or notes
recording employees' statements primarily taken for business purposes and not
including legal advice, are very unlikely to be protected by any privilege.
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Protecting Counsel's Investigations Disclosed to a 
Corporate Body
• The confidential nature of investigations and documents describing,

summarizing or otherwise related to the investigation must be protected from
disclosure to third parties to avoid waiver of any applicable privileges.

• Best practices for protecting privilege of investigations

– Ensure results are only shared with those who "need to know“ such as the Board or a
relevant Board committee including any special committee formed by the Board for
the investigation. These procedures should help in protecting both the privilege of the
documents and information and the confidentiality of the investigation generally.

– Copies of any documents reflecting interviews, legal advice or conclusions of counsel
and committees or the Board must be kept in a secure place with highly limited
access.

– Interviewees must also be told not to share any information about the interview to third
parties.
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Protecting the Privilege: Helpful Hints
• When communicating in writing:

– Address the communication to the attorney
– Mark the email as "privileged and confidential"
– Only include those recipients who are necessary
– Do not forward the communication without involving the attorney
– Specifically request the attorney's input

• When holding a meeting where legal advice will be discussed:
– Invite a relevant attorney, and do not discuss sensitive material or issues without the

attorney present
– Point out to those present those parts of the meeting which contain legal advice and

therefore are privileged. Include these comments in any minutes of such a meeting
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When is Privilege Lost or Never Available?
• We have explained above the requirements for attorney client, work product and 

joint interest privilege protection and also explained the risk of privilege waiver 
where privileged information is shared with third parties. We noted that, if there is 
a waiver, it may apply only to the disclosed communication or document or it 
could sometimes apply much more broadly to communications or documents 
concerning a specific subject matter. 

• We are next going to review two important related topics:
– Demands pursuant to Section 220 of the Delaware General Corporation Law (“Section 

220”), which have generally expanded the availability of corporate books and records 
to shareholders, and 

– Whether shareholders are entitled to access privileged materials through Section 220 
Demands under one exception to privilege known as the Garner exception 
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Delaware General Corporation Law – Section 220
• Pursuant to Section 220 of the Delaware General Corporation Law, shareholders

can demand access to corporate books/records where the shareholders have
demonstrated a proper purpose. Demonstrating a proper purpose, as we shall
see in the next slide, is generally a low bar.

• Section 220 requires shareholders to first serve a demand for inspection of
books and records, which can be simply a letter to the corporation. If the demand
is rejected, shareholders may initiate an action in Delaware Chancery Court to
compel the production of the records sought.

• Section 220 actions are summary proceedings, which are supposed to be
litigated in a more expeditious manner than regular lawsuits.
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Section 220 – Proper Purpose
• Delaware courts have held that a proper purpose for a demand for inspection

under Section 220 includes investigating plausible concerns about
mismanagement, waste, improper transactions, self-dealing, etc.

• The standard for establishing a proper purpose is low and, as such,
shareholders generally are permitted to proceed with their sought-after review of
corporate records.

• However, Delaware courts have held that a proper purpose cannot be
established where it is obvious that the shareholder “[i]s a passive conduit in a
purely lawyer-driven inspection effort.”
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Section 220 – Recent Trends
• There has been a significant increase in Section 220 demand litigation in recent

years.

• The Supreme Court of Delaware has expressed the view that the opportunity to
make these demands can be used, in some circumstances, before filing a
lawsuit and it appears that the Court generally looks upon these demands as
beneficial for protecting the resources of the court system.

• Shareholders are more frequently using Section 220 demands as a method of
obtaining early discovery, which can be very helpful in framing their claims, as
well as for expediting ongoing litigation.

• In any case, the increased use of Section 220 demands means increasing
production of corporate books and records to shareholders, which raises the
question – when can shareholders access privileged materials?
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The Garner Exception to Privilege
• The Garner exception to the corporate attorney-client privilege was first

articulated by the Fifth Circuit in Garner v. Wolfingbarger, 430 F.2d 1093 (5th Cir.
1970).

• It permits shareholders to pierce a corporation’s attorney-client privilege to prove
fiduciary breaches by those in control of the corporation, but only upon a
showing of good cause.

• The Garner doctrine is not formally accepted by all courts, but as described infra,
as of 2014 it was formally adopted by the Delaware Supreme Court.

• The Garner exception is intended to be “narrow,” “exacting,” and “very difficult to
satisfy.” See, e.g., Wal-Mart Stores, Inc. v. Indiana Elec. Workers Pension Trust
Fund IBEW, 95 A.3d 1264, 1278 (Del. Supr. 2014).
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Factors to Determine if the Garner Exception Applies
1. The number of shareholders seeking the

information and the percentage of stock
they represent;

2. The bona fides of the shareholders;
3. The nature of the shareholders’ claim

and whether it is clearly, at least,
colorable;

4. The apparent necessity or desirability
of the shareholders having the
information and the availability of it
from other sources;

5. Whether, if the shareholders’ claim is of
wrongful action by the corporation, it is
of action criminal, or illegal but not
criminal, or of doubtful legality;

6. Whether the sought privileged
communication related to past or to
prospective actions;

7. Whether the sought privileged
communication contains legal advice
concerning the litigation itself;

8. The extent to which the
communication is identified versus
the extent to which the shareholders
are blindly fishing; and

9. The risk of revelation of trade secrets or
other information in whose
confidentiality the corporation has an
interest for independent reasons.
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Delaware Adopts the Garner Doctrine
• The Delaware Supreme Court formally adopted the Garner doctrine in 2014. See IBEW,

95 A.3d at 1278-79. Prior to IBEW, lower Delaware courts had cited the doctrine.

• Delaware courts have found that: (1) “the colorability of the claim,” (2) “the extent to
which the communication is identified versus the extent to which the shareholders are
blindly fishing,” and (3) the necessity and availability of the sought information are the
three most important factors in determining whether the Garner exception is applicable.

• Delaware courts are particularly reluctant to apply Garner where necessity and
unavailability are not established.

• There has been only one decision, subsequent to IBEW, in which the Garner exception
was found to apply and a company was ordered to produce privileged documents. See
In re Lululemon Athletica Inc. 220 Litig., C.A.No. 9039–VCP 2015 WL 1957196 (Del.Ch.
Apr. 30, 2015).
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Employees’ Retirement System of Rhode Island v. 
Facebook, Inc., 2021 WL 529439 (Del.Ch. Feb. 10, 2021)
• Facebook shareholder ERSRI sought Board communications concerning

Facebook's negotiations with the FTC regarding the FTC’s investigation into
alleged data breaches and the ensuing settlement with the FTC.

• In particular, ERSRI sought privileged: (1) hard-copy documents provided to, or
generated by, any member of the Board relating to Facebook's negotiations with
the FTC (i.e. relevant Board or special committee minutes); and (2) electronic
communications to or from Board members concerning Facebook's negotiations
with the FTC.

• Ultimately, the Delaware Chancery Court held that ERSRI had not satisfied the
Garner doctrine because “it [wa]s likely that nonprivileged electronic
communications among Board members c[ould] provide ERSRI [the information
it sought] without exposing the advice of counsel.”
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Employees’ Retirement System of Rhode Island v. 
Facebook, Inc. (cont’d)
• The Court reached this decision by relying upon two important facts:

– ERSRI had not yet seen the responsive, non-privileged electronic communications 
that Facebook was required to produce, which could contain the information ERSRI 
sought; and

– ERSRI's counsel acknowledged that these non-privileged communications may well 
satisfy Plaintiff's purposes.
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Other Delaware Cases Finding Garner Requirements Not
Satisfied
• Drachman v. BioDelivery Sciences International, Inc., C.A. No. 2019-0728-LWW, 

2021 WL 3779539 (Del.Ch. Aug. 25, 2021) (denying motion to compel the 
production of an unredacted document where “plaintiffs [we]re attempting to 
employ Garner to short-circuit the discovery process.”)

• Tornetta v. Musk, Case No. 2018-0408-JRS, Entry # 87553543 (Del.Ch. May 3, 
2021) (Garner doctrine did not apply despite plaintiffs showing a colorable claim 
and identifying a specific set of documents, because plaintiffs did not show 
necessity and unavailability from other sources).

• In re Facebook, Inc. Section 220 Litig., No. 2018-0661-JRS, 2019 WL 2320842, 
at *18, n. 184 (Del.Ch. May 30, 2019) (“Plaintiffs have not met their heavy 
burden under Garner because, on this record, they have not demonstrated that 
the privileged information they seek ‘is both necessary to prosecute the action 
and unavailable from other sources.’”)
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Other Delaware Cases Finding Garner Requirements Not
Satisfied (cont’d)
• Elow v. Express Scripts Holding Company, C.A. No.12721–VCMR, 2018 WL 

2110946, at *2 (Del.Ch. Apr. 27, 2018) (Conclusory statements that the 
privileged documents sought are “not available from any other source” are 
insufficient to satisfy Garner).

• Buttonwood TreeValue Partners, L.P. v. R.L. Polk & Co., Inc., Civil Action No. 
9250–VCG, 2018 WL 346036, at *3 (Del.Ch. Jan. 10, 2018). (Plaintiffs failed to 
show necessity and unavailability where the sought-after information contained 
in privileged documents could be uncovered during depositions).

• Salberg v. Genworth Financial, Inc., C.A. No. 2017– 0018–JRS, 2017 WL 
3499807, at *7 (Del.Ch. July 27, 2017) (Denying Plaintiff’s Section 220 demand 
for privileged documents under Garner, because the communications contained 
advice regarding a separate ongoing derivative action and “Plaintiffs cannot 
achieve via Section 220 what they could not achieve via discovery in the 
Derivative Action”).
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Thank 
You

For more information, please contact: 
Greg Markel
email: gmarkel@seyfarth.com
phone: 212-218-5579
Sarah Fedner
email: sfedner@seyfarth.com
phone: 212-218-3503
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