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Managing Change in Long-Term Commercial Agreements

“As we know, there are known knowns; there are
things we know we know. We also know there are
known unknowns; that is to say we know there are
some things we do not know. But there are also
unknown unknowns—the ones we don’t know we
don’t know.”

- Donald Rumsfeld, former Secretary of Defense
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Managing Change in Long-Term Commercial Agreements

“The only thing that is
constant is change.”

- Heraclitus, c. 535 BC – 475 BC

Copyright 2018 by Mark Cohen, J.D., LL.M., 
Boulder, Colorado.  
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Managing Change in Long-Term Commercial Agreements

A typical contract serves two functions:

1. Clarify and Express Expectations. Who will do what, by when, in what manner, 
and how will the results and proceeds of their efforts (risks, losses, gains) be 
allocated; and

2. Dealing with Disruption.  The contract should simplify and stream how the 
parties manage disruptive change and disagreement – how issues are 
identified, how parties are notified, and how the conflict is engaged and 
resolved.

Linda Alvarez, Discovering Agreement, American Bar Association, 2016.
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Boulder, Colorado.  
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The more important the relationship is to the parties, 
the more willing they will be to be flexible in 

addressing their changing needs.  

Copyright 2018 by Mark Cohen, J.D., LL.M., 
Boulder, Colorado.  
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Managing Change in Long-Term Commercial Agreements

Factors in Determining Importance of the 
Relationship

• Importance of the transaction to the parties

• Alternatives available to the parties

• Potential for future transactions with the other
party

• The other party’s ability to help develop new
customers
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Managing Change in Long-Term Commercial Agreements

We tend to think there is tension between
flexibility and predictability (stability) in contracts,
but if the relationship is important, flexibility may
promote long-term stability in the relationship.

See, Flexibility and Stability in Contracts, THOMAS D. BARTON, HELENA HAAPIO, TATIANA BORISOVA, 2 LAPLAND LAW REVIEW 8 (2015).
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Managing Change in Long-Term Commercial Agreements

The less likely there is to be significant unforeseen change, the less risk there will be associated with a longer 
contract term
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Managing Change in Long-Term Commercial Agreements

In general, if a transaction is high risk, clients prefer a short 
contract term so they are not stuck with a bad deal for a long 
time.  

However, if a contract requires the client to make significant 
investment, the client may prefer a longer term to allow 
time for it to recoup its investment.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Term of the Contract

• Specified term versus a contract that continues until 
terminated.

• Automatic renewal unless notice of intent not to 
renew provided by a specified date.

• Contract ends on a specified date, but there is an 
option to renew if notice of intent to renew is 
provided by a specified date.
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Managing Change in Long-Term Commercial Agreements

Term of the Contract

• Specify events that entitle a party to terminate the contract. 
(Common in loan agreements, leases, etc.).  But could be used in 
other contracts.

• Termination for cause.  Define what constitutes “cause.”  

• Termination without cause with notice.   (How much notice?).

• Specify which provisions survive termination of the contract, 
e.g., confidentiality, dispute resolution, non-competes, etc.
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Managing Change in Long-Term Commercial Agreements

Some Commons Types of Change:

1. Acts of God.  (Force Majeure Events).

2. Changes in business / market conditions.

3. Changes of law.  

4. Changes in key personnel.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
Boulder, Colorado.  

16



Managing Change in Long-Term Commercial Agreements

Force Majeure Clauses

Is a Force Majeure Clause necessary?

The law offers two doctrines that will excuse a
party’s obligations when an unanticipated,
supervening event fundamentally alters the
nature of the parties’ contract: (1) impossibility /
impracticability, and (2) frustration of purpose.
For a general discussion of these, see Seaboard
Lumber Co. v. U.S., 308 F.3d 1283 (5th Cir.
2002).
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Managing Change in Long-Term Commercial Agreements

Force Majeure Clauses

Defining what constitutes a Force Majeure event
versus not defining it.

Not Defined:

“To the extent caused by force majeure, no
delay, failure, or default will constitute a breach
of this Agreement.” See, David W. Tollen, The Tech Contracts

Handbook, American Bar Association, 2010.
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Managing Change in Long-Term Commercial Agreements

Force Majeure Clauses

The danger of attempting to list every possible Force Majeure event lies in the doctrine of
Expressio Unius Est Exclusio Alterius.

If your clause says, “Acts of God, fire, or flood,” but doesn’t say “earthquake,” you may
have an issue. An alternative might be:

Each party will be excused from performance under this Agreement while and to the extent
it is unable to perform for unforeseen cause beyond its reasonable control. This does not
include x, y, and z. This provision does not excuse any party from making timely payment
of any amount due under this Agreement.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
Boulder, Colorado.  

19



Managing Change in Long-Term Commercial Agreements

Force Majeure Clauses

Other Issues with Force Majeure clauses:

• Is the non-performing party’s performance excused temporarily or permanently? If
temporary, for how long is performance excused?

• Must the event be unforeseen? Must the event be beyond the control of the non-
performing party? See, Perlman v. Pioneer Ltd. Partnership, 918 F.2d 1244 (5th Cir.
1990). (Where contract did not require the event be unforeseen or beyond control of a
party, trial court erred in reading those terms into the contract).

• Obligation of the non-performing party to give notice of Force Majeure event within a
specified time.

• Non-performing party’s duty, if any, to attempt to respond to Force Majeure event.

• Right of a party to terminate contract if Force Majeure event continues for specified time.
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Managing Change in Long-Term Commercial Agreements

Changes in Business / Market Conditions

Changes in costs or taxes will generally not
be considered Force Majeure events unless
the contract specifically states otherwise.

See, e.g., Kyocera Corp. v. Hemlock Semiconductor, LLC, 886 N.W.2d 445 (Mich. Ct. App.
2015) (China‘s imposition of tariffs was not a Force Majeure event).
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Managing Change in Long-Term Commercial Agreements

Changes in Business / Market Conditions

Government policies that affect the profitability of a contract but do not preclude
performance should not be considered “acts of government” for force majeure clause
purposes. See, e.g., Langham–Hill Petroleum, Inc. v. S. Fuels Co., 813 F.2d 1327 (4th
Cir.1987) (rejecting claim for relief under force majeure where the government of Saudi
Arabia acted to cause a collapse in world oil prices, making a contract unprofitable for one
party); N. Ind. Pub. Serv. Co. v. Carbon County Coal Co., 799 F.2d 265 (7th Cir.1986)
(holding that a government order denying a request from a utility to pass increased coal
prices along to its customers did not excuse utility from a long-term contract to buy coal
even though contract was unprofitable).

“A force majeure clause is not intended to buffer a party against the normal risks of a
contract. The normal risk of a fixed-price contract is that the market price will change.” N.
Ind. Pub. Serv. Co., 799 F.2d at 275.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Changes in Business / Market Conditions

In Kyocera, the Court wrote:

“Plaintiff opted not to protect itself with a
contractual limitation on the degree of market
price risk that it would assume. It cannot now, by
judicial action, manufacture a contractual
limitation that it may in hindsight desire, by
broadly interpreting the force majeure clause to
say something that it does not.”
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Managing Change in Long-Term Commercial Agreements

Changes in Business / Market Conditions

Compare: Associated British Ports v Tata Steel UK Ltd[2017] EWHC 694
(Ch).

The license agreement provided that after the midway point of the
license, “… in the event of any major physical or financial change in
circumstances … either party may serve notice on the other requiring the
terms of this Licence to be renegotiated …. The parties shall immediately
seek to agree amended terms reflecting such change in circumstances
and if agreement is not reached within a period of six months from the
date of the notice the matter shall be referred to an Arbitrator…”

The Court held this provision was not uncertain and was enforceable.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Changes in Business / Market Conditions

Possible Solutions to Unforeseen Changes in Business / Market Conditions

1. Triggers. If X occurs, then Y. Y could be a pre-determined price increase, a
renegotiation, termination of the contract, or something else.

2. Indexing. Contract price tied to an inflation index and adjusted periodically or
tied to the cost of a key material or component and rises when the cost of the
material or component reaches a specified level. (Be specific about which
index).

3. Renegotiation.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Renegotiation

Types of Renegotiation:

1. Post-Deal. Takes place when contract expires.

2. Intra-Deal. Takes place while the contract is in force, according to
predefined conditions.

3. Extra-Deal. Takes place in the absence of a specific clause authorizing
renegotiation due to imperfections in the contract or changed
circumstances.

Salacuse, Renegotiating Existing Agreements – How to Deal with “Life Struggling Against Form”, Negotiation
Journal, Vol. 17, Number 4 (October 2001).
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Managing Change in Long-Term Commercial Agreements

What to Do Before the Deal Breaks Down

1. Foster a relationship with the other party. If a dispute develops later, the
parties are more likely to be able to resolve it if they have a good relationship.

2. Take the necessary time to consider the issues and draft a good contract.
Getting the deal done properly is more important than getting it done quickly.

3. Consider providing for a renegotiation process. A long-term contract might
provide that at specified times or upon specified events the parties will review or
renegotiate certain provisions.

4. Consider a role for mediation. Consider a clause the requires the parties to
mediate a dispute prior to filing a lawsuit.

Salacuse, You Cut A Bad Deal. Now What. https://hbswk.hbs.edu/archive/you-cut-a-bad-deal-now-what

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Renegotiation

Causes for Extra-Deal Renegotiation:

1. An imperfect contract. (Failure to predict events or conditions that may impact the
transaction).

2. Changed circumstances. A change in circumstances usually increases the deal's costs or 
reduces its benefits for one side. When that party concludes that the cost of complying with a 
contract is greater than the cost of abandonment, it usually abandons the deal or demands 
renegotiation.

Salacuse, You Cut A Bad Deal. Now What. https://hbswk.hbs.edu/archive/you-cut-a-bad-deal-now-what
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Managing Change in Long-Term Commercial Agreements

What to Do After the Deal Breaks Down

1. Avoid hostility. Th other party would not ask to renegotiate if it did not have serious concerns.

2. Weigh your claim for breach against the value of the relationship.

3. Create value in the renegotiation. Maybe you can raise a new issue as well.

4. Evaluate the costs of failure. You may not want to renegotiate, but do you want to litigate?

5. Involve all necessary parties. Did anyone gain an interest in the transaction after the parties
agree to it? Labor unions, creditors, suppliers, government agencies.

6. Design the right forum and process.

7. Consider hiring a mediator.

Salacuse, You Cut A Bad Deal. Now What. https://hbswk.hbs.edu/archive/you-cut-a-bad-deal-now-what
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Managing Change in Long-Term Commercial Agreements

Differences Between Initial Negotiation and 
Renegotiation

1.The parties know more about each other.

2.The parties know more about the
transaction.

3.As a result of the investment in the initial
transaction, the cost of refusing to
renegotiate is higher than the one of
walking away initially.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Sample Renegotiation Clause
After (date), either party may serve on the other a request to renegotiate specific provisions
in this agreement. The notice must specify the provisions the party serving the notice
wants to renegotiation, the reasons for the request, and that party’s proposal for new
provisions. The parties must meet within thirty days of the notice to negotiate. If the
parties are unable to reach agreement within ninety days of the notice…

• the party serving the notice may terminate the agreement for convenience on X day’s
notice.

• the parties will participate in non-binding mediation.

• the parties agree to submit to binding arbitration.

A party may not request renegotiation more than once in any X month period. A party may
not request renegotiation of these provisions (specify).

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Changes in Law

There is a difference between changes in law
that make a contract provision illegal (in which
case the parties look to the severability clause)
and changes in law that simply render a
transaction less favorable for one party such as
laws that increase one party’s costs.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

Sample Change in Law Clause

If any legislative, regulatory, or judicial action
materially affects the ability of a party to perform
any material obligation under this Agreement, the
party affected may request renegotiation pursuant to
Article X of this Agreement.

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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Managing Change in Long-Term Commercial Agreements

What Not to Do

• Avoid agreements to agree later.

• Avoid vague agreements to negotiate in good faith 
due to changed circumstances.

• Avoid purposely being ambiguous just because 
change is possible.  

Copyright 2018 by Mark Cohen, J.D., LL.M., 
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The materials and information have been prepared 
for informational purposes only. This is not legal 
advice, nor intended to create or constitute a 
lawyer-client relationship. 

Before acting on the basis of any information or 
material, readers who have specific questions or 
problems should consult their lawyer.

Disclaimer
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“Change Orders and Change Management”

Presented by
Michael Cortez

Andrews Myers, PC
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Owner’s Perception of Change 

Orders
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(1) changes in scope caused by owner changes;

(2) differing site conditions;

(3) substitutions;

(4) value engineering;

(5) defective plans and specifications;

(6) incomplete design; 

(7) schedule delays;

(8) poorly drafted or incomplete and unsubstantiated claims and 

failure to make interim awards of time or money.

Common Factors Leading to Change Orders
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Dealing with Changes

•Almost every construction contract discusses 
change orders. 

•Most contracts copy from the AIA documents 
(Article 7 of AIA A201).  

•The AIA documents discuss two types of changes:
•(1) the change order, and 
•(2) the construction change directive (“CCD”).
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Change Orders

• A change order is a document that indicates the 
agreement of the owner, contractor and architect 
as to a change in the work, including the 
adjustment in contract sum and time.  

• A change order can be signed before or after the 
extra work is performed.
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Construction Change Directives

•A construction change directive is a document 
that directs the contractor to proceed with changes 
absent an agreement on time and costs for the 
change.  

•A construction change directive requires the 
contractor to proceed even though there is not an 
agreement on the terms of a change order.  

• “Force Account” Clause
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FIRST, look at the Contract Documents
(that means the Subcontract and the 

Prime Contract)!
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AIA A201 Sample Language
• § 7.3.1 A Construction Change Directive is a written order signed by the 

Owner, directing a change in the Work prior to agreement on adjustment, 
if any, in the Guaranteed Maximum Price or Contract Time, or both. The 
Owner may by Construction Change Directive, without invalidating the 
Contract, order changes in the Work within the general scope of the 
Contract consisting of additions, deletions or other revisions, the 
Guaranteed Maximum Price and Contract Time being adjusted accordingly. 

• § 7.3.7 If the Contractor does not respond promptly or disagrees with the 
method for adjustment in the Guaranteed Maximum Price, the method and 
the adjustment shall be determined on the basis of reasonable expenditures 
and savings of those performing the Work attributable to the change, and, 
in case of an increase in the Guaranteed Maximum Price, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is 
set forth in the Agreement, a reasonable amount. In such case, and also 
under Section 7.3.3.3, the Contractor shall keep and present, in such form 
as the Owner may prescribe, an itemized accounting together with 
appropriate supporting data. …
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AIA Sample Language
• Unless otherwise provided in the Contract Documents, costs for the 

purposes of this Section 7.3.7 shall be limited to the following:

– 1. Costs of labor, including social security, old age and 
unemployment insurance, fringe benefits required by agreement 
or custom, and workers’ compensation insurance;

– .2 Costs of materials, supplies and equipment, including cost 
of transportation, whether incorporated or consumed;

– .3 Rental costs of machinery and equipment, exclusive of hand 
tools, whether rented from the Contractor or others;

– .4 Costs of premiums for all bonds and insurance and 
Subguard, permit fees, and sales, use or similar taxes related to 
the Work; and

– .5 Additional costs of supervision and field office 
personnel directly attributable to the change.
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CCD Sample Language
• “Changes in the Work that are within the general scope 

of this Agreement shall be accomplished, without 
invalidating this Agreement, by Change Order, and 
Interim Directed Change (“IDC”)…”

• Guaranteed Payment – “If there is a dispute as to the 
cost to the Owner, the Owner shall pay the constructor 
fifty percent (50%) of its estimated cost to perform such 
Work.”

• “Contractor has no obligation to perform until change 
order has been signed.”

ConsensusDocs 200 – Standard Agreement and General Conditions Between Owner and Constructor –
2011, Revised 2014
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General Rules

•Many construction contracts also require all 
changes to the contract to be in writing.

•Parties should expect a court or an arbitrator to 
enforce a provision requiring all change orders to 
be in writing.

•Even if not required, contractors are better off 
requiring written change orders as this will 
minimize disputes regarding the existence of, 
scope of, and price of any change orders.
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Authority

Vitally important to know which individuals are (and, more 

importantly, which individuals are not) authorized to agree to change 

orders.

Barron v. Golden Triangle Constructors, Inc.

• Superintendent gave direction = sub sought change order

• Contractual requirement that changes be in writing

• Superintendent did not have authority to waive that requirement

• The court found in favor of the general contractor
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Consider the following in a subcontract:

“Extra” work, or “claims” invoiced as “extra” work, or “claims” 

which have not been issued as a written change order by ______, 

will not be authorized for payment nor shall become a part of the 

subcontract.  DO NOT PERFORM ANY EXTRA WORK 

WITHOUT A PROPERLY EXECUTED CONSTRUCTION 

CHANGE DIRECTIVE AND/OR CHANGE ORDER from 

______, signed by the Project Manager or officer of _____.  

Superintendents of _____ are not authorized to give verbal or 

written change orders.
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Construction contracts, like other commercial agreements, often 

contain a provision that requires all subsequent modifications to 

the contract to be in writing.

Get modifications in WRITING

• Avoid, or at least minimize, disputes regarding the existence 

and scope of any contract modifications.

• Should expect a court or an arbitrator to enforce.

Requirement of a Change Order In 
Writing 
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Exceptions

•For every general rule, though, there are
exceptions. These exceptions all turn on
the facts of the individual cases and
the specific contractual clauses, and
recovery under any or all of the
exceptions is not guaranteed.

•The most common exceptions are implied
contract, waiver and oral contract.
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Evidence of waiver, generally:

(1) an express renunciation of a known right;

(2) silence or inaction, coupled with knowledge of the right, for 

such an unreasonable period of time as to indicate an intention 

to waive the right; or,

(3) conduct of the party knowingly possessing the right of such a 

nature as to mislead the other party into an honest belief that 

the waiver was intended or assented to.

Waiver (of Writing Requirement)
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Duty to Proceed with Disputed 
Work and Constructive Changes

•Most contracts also contain a clause that gives the owner 
or its architect or engineer the right to direct the contractor 
to proceed with disputed work. 

•Under this clause the contractor must proceed unless the 
work in question is so far beyond the scope of the contract 
as to be a cardinal change.

•As a practical matter, the contractor should give written 
notice that it is working under protest, thus reserving its 
right to make a claim for payment for the work.
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Paper the Change

What do you do when the Owner/GC directs 
you to proceed with extra work but you can’t 

get a signed change order?  
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Paper the Change Example

FACTS:

Construction of privately owned two floor 
multifamily housing facility designed without 
an elevator. Construction funds come from 
grant from City which requires an elevator. 
Contractor instructed to coordinate with 
architect and incorporate elevator. No 
change order issued.
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Paper the Change Example
• This is to confirm your oral direction of [date] to perform the following work:  design 

and construction of elevator. Based upon your representation that we will be 
adequately compensated, we will immediately start to perform it and will expect our 
contract price to be increased by an amount not less than $125,000.

[or]

• This work is not included in our contract price and we will expect a prompt change 
order increasing our contract amount by $125,000.00

[or]

• This work is not included in our contract price and we will immediately undertake to 
perform it on the assumption that there will be an equitable adjustment in the 
contract price.

[and]

• We will start on Monday, so if you disagree, please notify us in writing before 9 a.m., 
Monday when we plan to start the work.
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Why are CCD’s dangerous?

•Most GC’s now put the following provisions in 
their contracts:

–No change order will be approved or paid unless and 
until it is approved and paid by the Owner.

–All claims for additional payment will be limited to 
the amount the GC actually receives from the Owner 
for such claim.

–All claims are waived by acceptance of final payment.
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Why are CCD’s dangerous?

Assume the project at issue is a multi-story hospital
renovation project. The contract has an original contract
price of $2,000,000.00. The project is scheduled to last
for 1.5 years. Four months into the project, the owner and
architect issue a letter requesting that the contractor
submit a price to change two floors, which were originally
designed as administration offices, to two floors of patient
care rooms. The contractor submits his change proposal
price of $500,000.00 prior to beginning any of the changed
work. The architect and/or owner reject the contractor’s
price, issue a CCD and instruct the contractor to proceed
with the changed work.
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Dealing with CCD’s

The contractor begins the changed work.  The contractor 
also continues to negotiate the price of the work with the 
architect.  What is the basis for reaching the price of the 
CCD work? 

Typical AIA contract language says that the CCD can be 
calculated on one of the following bases: (1) lump sum; 
(2) unit price; (3) cost-plus a fee; or (4) if there is a 
disagreement, the architect shall determine the amount 
based on reasonable expenditures, including costs of 
labor, materials, rental cost of equipment, insurance and 
bonds, and additional costs of supervision and field office 
personnel directly attributable to the change.
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Dealing with CCD’s

If the CCD is resolved, then a change order is signed and 
the change order enters the regular billing process.  

If the architect makes a determination of the undisputed 
portion of the CCD, then that amount can be placed in the 
monthly pay applications.  

In some instances, the architect doesn’t render a decision 
until after the Project is completed.  

In other instances, the architect may decide that no 
additional compensation has been justified. 

In any event, with few exceptions, the contractor is not 
permitted to stop if the architect’s decision is not 
acceptable to the contractor.

62



Dealing with CCD’s

If a CCD is issued, the contractor must proceed unless 
the work in question is so far beyond the scope of the 
contract as to be a “cardinal” change.  

A truly fundamental change in a construction contract 
can trigger the Cardinal Change Doctrine. A cardinal 
change is an alteration in the construction work so 
drastic that it effectively requires the contractor to 
perform duties materially different from those originally 
agreed to.  

Although change orders and cardinal changes both 
concern alterations and modifications to an agreement, a 
cardinal change is a drastic change that allows the 
contractor to refuse to proceed with the changed work.
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Is this a Cardinal Change?
As Planned (Right)

As Built (Below)
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Dealing with CCD’s

How does a contractor know when a change is a 
cardinal change?  

Realistically, the case law on cardinal changes is 
unpredictable and the decisions are rare.  

The only prudent way for the contractor to 
protect itself is to address the definition of 
cardinal change at bid time through exclusions 
and in the contract provisions relating to change 
orders and construction change directives. 
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Dealing with CCD’s

Modifications You Can Make:

•Define a cardinal change by setting a certain 
percentage of the base contract price, for 
example 20%, as a maximum amount of 
unresolved CCD’s allowed.

•This will allow the Contractor to refuse to work on 
any future CCD’s until the pending CCD’s have 
been resolved to below 20% of the base contract 
price.  
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Dealing with CCD’s

• Limit the number of days that can pass before 
a final decision is made by the Architect on 
the amount to be paid under the CCD.

• Ask for decision deadlines based upon 
contractor’s estimate of the amount of the 
CCD.  The smaller the amount, the quicker 
the turnaround should be.
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Dealing with CCD’s

• Request that mediation or arbitration of 
pending CCD issues be added to the CCD 
provisions in the Contract.  Request the right to 
require mediation or arbitration of CCD issues 
within thirty days of a written demand, even if 
before completion of the Project. 
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Dealing with CCD’s

Upon receipt of a Construction Change Directive, the Contractor 
shall promptly proceed with the change in the Work involved and 
advise the Architect of the Contractor’s agreement or 
disagreement with the method, if any, provided in the 
Construction Change Directive for determining the proposed 
adjustment in the Contract Sum or Contract Time.

For example, the following language (italics) can be 
added to a typical CCD clause:
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Dealing with CCD’s
Owner agrees that Contractor shall not be required to
proceed with any further CCD’s if the total amount of
unresolved CCD work exceeds 20% of the amount of the
original Contract price.

If Contractor and Owner disagree on whether any particular work is within 
the scope of Work and such work must be completed to insure timely 
progress, Owner will issue a disputed Change Order to cover the disputed 
work.  Contractor shall diligently proceed with the disputed work, however 
Contractor’s performance of such disputed Work shall not waive or diminish 
its rights or claims under this Contract or available law.  Following the 
completion of the disputed work, Contractor shall submit to Owner for 
review timesheets itemizing all labor and equipment hours expended on the 
disputed work and an itemized listing of Contractor furnished materials.  
Such review is not an admission of liability by Owner.  Within thirty (30) 
days thereafter or no later than Final Payment, each disputed Change 
Order will be resolved to the mutual agreement of the parties.
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Dealing with CCD’s
The Architect shall issue its final determination 
of cost and time impact for any CCD within 
twenty (20) days of the Contractors’ submission 
of its estimated price for the performance of the 
work requested in the CCD. Contractor and 
Owner shall mediate any unresolved CCD’s 
within thirty (30) days of the Architect’s final 
determination of the cost and time impact of any 
CCD.  
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Dealing with CCD’s
If the Mediation does not result in an agreement on the 
unresolved CCD, then Contractor and Owner shall 
Arbitrate the unresolved CCD issue within 60 days of the 
Mediation in accordance with the Construction Industry 
Arbitration Rules of the American Arbitration Association.  
If any such arbitration is requested prior to substantial 
completion of the Project, then the parties agree that 
such arbitration shall be on submission before one 
arbitrator and as set forth in the Fast Track Procedures 
of the Construction Industry Arbitration Rules of the 
American Arbitration Association, irrespective of the 
amount involved.
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Limitations on Changes
• Notice Requirements for Additional 

Compensation or Time

• Waiver (by contract or conduct)

• Differing Site Conditions Clauses

• No Damage for Delay Clauses
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Notice Provision Requirements

• Common conditions precedent to recovery

• Vary by Contract, but 2 main aspects:

– Governs method by which notice must be 
given; and

– Establishes time frame which notice must be 
given.

• STRICT COMPLIANCE!
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Sample Notice Clauses
• If the Contractor asserts that any event has caused a change in or 

addition to the work that causes an increase in the Contractor’s cost 
of any part of the work, including work not affected directly by the 
change, the Contractor shall, within seven (7) days of such event, 
give the Owner written notice as herein required.  Said notice shall 
include the circumstances that are the basis of the claim and the 
Contractor’s best estimate of the cost and time involved.

• If the Contractor is delayed at any time in the progress of the work by any act or 
neglect of the Owner, Architect, or a separate Contractor employed by any of them, 
or by change orders in the work, by labor disputes, fire, unusual delays and 
deliveries, unavoidable casualties, or other causes beyond the contractor’s control, or 
by other causes for which a delay might be justified, then the time for performance 
will be extended for a period of time equivalent to that required to compensate for 
the delay.  Claims for an extension of time must be made within five (5) days after 
the occurrence of the event giving rise to such claim.  Claims for extensions of time 
must be by written notice to the Construction Manager and be accompanied by a 
schedule analysis that details entitlement to the time extension requested.  Failure to 
request an extension of time within the time frame or in the manner set forth in this 
paragraph shall constitute a waiver of the Contractor’s right to an extension of time.
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Waiver

• See above.  Strict Compliance with 
provisions or claim for change is waived!

• Some exceptions depending on the facts, 
but ….

• A Contractor’s failure to comply with a 
change order provision places its claim for 
additional work or time in peril. 
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Waiver – Also beware of “Course of 
Conduct” Language

No change in the Work, whether by way of alteration, addition, the substitution 
of any material or otherwise, shall be the basis for an addition to the Contract 
Sum or GMP or a change in the Contract Time unless and until such 
alteration, addition or other change has been authorized by a Change 
Order in either case executed and issued in accordance with an in strict 
compliance with the requirements of this Agreement and the Owner's 
General Conditions, as amended. This requirement is the essence of the 
Contract Documents. Accordingly, no course of conduct or dealings 
between the parties, nor express or implied acceptance of alterations, 
additions or other changes to the Work, and no claim that the Owner 
has been unjustly enriched by such alteration, addition or other 
changes to the Work, whether or not there is in fact any such unjust 
enrichment, shall be the basis for any claim to an increase in the 
Contract Sum, the GMP or change in the Contract Time.
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Summary

•Check for change order language in your contracts.

•Check for CCD language in your contracts.

–Define a material change by setting a certain percentage of the contract
amount as a maximum amount of pending changes/CCD’s allowed.

–This will allow you to make the argument that you can stop work until
pending changes or CCD’s have been resolved.

•Request that Mediation/Fast Track Arbitration of Change Order issues be
added to the Change Order and CCD’s provisions in the Contract.

•All change orders should be in writing and a separate “cost” log must
be kept for all change order work. Establish a paper trail. Track lien
deadlines to date of Work PERFORMED, not billed!

•Beware of Notice Requirements in your Contract!

•Beware of Limitations language in your Contract!

•Don’t delay…. See lien or claim rights in your Contract!
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Recovery Options?
First Step = GOOD DOCUMENTATION!
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Tips for Change Management
•Prepare a CLEAR Scope of Work

•Negotiate fair contract on changes, NDFD, Differing Site Conditions, etc.

•Check for change order language in your contracts.

•Check for CCD language in your contracts.

–Define a material change by setting a certain percentage of the contract
amount as a maximum amount of pending changes/CCD’s allowed.

–This will allow you to make the argument that you can stop work until
pending changes or CCD’s have been resolved.

•Request that Mediation/Fast Track Arbitration of Change Order issues be
added to the Change Order and CCD’s provisions in the Contract.

•If Subcontract requires a written change Order:

(a) Always read and understand the change order procedure in
the Subcontract;

(b) Beware of strict notice (written) deadlines for seeking
changes;

(c) Consistently require a written change order before
proceeding;
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Tips for Change Management

(d) Signed by an authorized representative; and

(e) if decision is made to proceed without a written change
order, send a self-serving letter advising of the additional
cost/time.

• Understand the difference between a Change Order and a
Construction Change Directive (per Art. 7 of AIA A201). A CCD is
not a change order.

• Beware of the term “waiver” in clauses dealing with change orders
and extra work. Use of “waiver” will make it harder to recover in the
event of a dispute if you did not get written authorization for the extra
work.

• [General Rule]: If a contractor performs work outside the scope of the
contract, he does so at his own risk unless he has a written change
order (there are exceptions).

• Beware of tickets signed in the field (could be separate contracts).

• Develop your own extra work ticket (tie it in to existing contract).
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“Change Orders and Change Management”

Questions?

Presented by
Michael Cortez

Andrews Myers, PC

Direct:  713.850.8626

Email:  mcortez@andrewsmyers.com
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