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Examples of 
Health Plans 
Operated, 
Administered, 
or Insured by 
Managed Care 
Entities

− Self-funded ERISA 
Plans

− Fully-insured ERISA 
Plans

− State and Local 
Governmental plans

− ACA Qualified Health 
Plans

− Insured Individual 
Policies (non-ACA)

− Medicare Advantage

− Medicaid Managed 
Care

− TRICARE

− Veterans Affairs (VA)

− FEHB Plans
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Big Picture:
In-Network versus Out-of-Network Claims

− In-Network – usually contracts 
govern; claims more clear-cut

− Out-of-Network – more complex 
and nuanced; guard rails not so 
clear
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What Drives In-Network Status?

− The Grand Bargain with in-network providers
− Insurers want providers in network to control costs and assure quality

− Providers may be willing to accept lower payments in exchange for a steady stream of patients and assurance 
of payment.

− See Plastic Surgery Ctr., P.A. v. Aetna Life Ins. Co., 967 F.3d 218 (3d Cir. 2020); St. Francis Regional Med. Ctr. v. Blue 
Cross & Blue Shield of Kan., 49 F.3d 1460 (10th Cir. 1995).

− To incentivize network participation, insurers sometimes send payment directly to members for out-of-
network care.  Providers then need to collect from their patients, with its attendant difficulties.  
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Health Care 
Trends Driving 
Out-of-Network 
Reimbursement

• Provider Choice

• Narrow Networks

• Contract Terminations

• Growth of Managed Care in Federal and State 
Health Programs

• (Medicare Advantage, Medicaid Managed 
Care, TRICARE)
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Characteristics of Out-of-Network Claims
− No contract with insurer setting agreed-upon payment rates

− Claim payments are determined by health plan terms

− Payment may be percentage of the usual, customary, and reasonable rate (“UCR”) (e.g., 70% of 
UCR”) (Plans have varying definitions for UCR)

− Payment may be benchmarked based on the Medicare rate (e.g., 150% of Medicare)

− Claims may be governed by regulation (out-of-network claims for federal health care programs)

− Out-of-network providers can sometimes “balance bill” the insured for the difference between 
the amount charged and the amount the insurer pays

− BUT:  Surprise billing laws often come into play 
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Improper Denials
and

Underpayments

• Determine why claims are 
being denied or underpaid

• The type of payer dictates 
how a provider should 
approach the 
underpayment dispute
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Preparing to 
Challenge 
Payment 
Limitations or 
Denials: 
Proactive Steps 
for Providers

Obtain plan document or certificate of 
coverage

Review plan provider manuals and 
coverage guidelines

Contact the payer to determine 
additional information regarding bases 
for underpayment or denial, if unclear

Analyze and batch together claims to 
determine scope of issue
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Bucket 1:  Claims Provider May Pursue in Patient’s Shoes 
*If Rights Have Been Validly Assigned/Transferred

Claim for Benefits/Amounts Due Under Plan/Policy Language
− If ERISA Plan, brought under ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B).

− If non-ERISA Plan governed by statute/regulations, under that governing statute/regs (i.e., Medicare, 
Medicaid, TRICARE, FEHB plans, some state plans).

− If other non-ERISA Plan, under state common law principles. 

− Basis of Claim:  Under existing Plan/policy language, additional benefits are due
− Consider:  Do Plan terms violate any applicable laws (ACA, Medicare Secondary Payer Act, etc.)?

− Must Exhaust Administrative Remedies
− Key regulations:  29 C.F.R. § 2560.503-1 & 45 C.F.R. § 147.136

− Deferential Standard of Review; Often Limited to Administrative Record
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Bucket 1:  Claims Provider May Pursue in Patient’s Shoes 
(cont’d)

Claim for Fiduciary Breach
− Under ERISA § 502(a)(2), 29 U.S.C. § 1132(a)(2), have to demonstrate Plan-wide harm

− Not often invoked in health plan cases

Claim for Equitable Relief
− Under ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3), can bring claim “(A) to enjoin any act or practice which 

violates any provision of [title I of ERISA], or the terms of the plan, or (B) to obtain other appropriate 
equitable relief (i) to redress such violations or (ii) or to enforce any provisions of [title I of ERISA] or the 
plan.”

− Plethora of litigation regarding what is “appropriate equitable relief”

− Consider:  injunction, restitution, equitable lien by agreement, surcharge, Plan reformation . . .
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Bucket 1:  Claims Provider May Pursue in Patient’s Shoes 
(cont’d)

Claim for Statutory Penalties

− ERISA § 502(a)(1)(A), 29 U.S.C. § 1132(a)(1)(A) authorizes civil actions to recover statutory penalties or 
other relief provided for in ERISA § 502(c), 29 U.S.C. § 1132(c)

− Under § 502(c), penalties of up to $110 per day for several different types of failures of a plan administrator 
to provide information, or unreasonable delay in doing so; also allows court to award “such other relief as it 
deems proper”

− Failure to provide timely COBRA notices
− Failure to provide Plan documents and information requested

Claim for Attorneys’ Fees 

- Under ERISA § 502(g)(1), 29 U.S.C. § 1132(g)(1)

- Award and amount of award in discretion of court; must be reasonable
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Bucket 2:  Claims Provider May Pursue in Own Stead
*No assignment or other transfer of patient’s rights required

Breach of Contract 

− Express or Implied, Written or Oral (based on facts and state law)

− Basis of argument is often that contract was formed between provider and payer during 
insurance verification process and related communications
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Bucket 2:  Claims Provider May Pursue in Own Stead
(cont’d)

Misrepresentation-Based Claims 

− Causes of action vary based on facts and state law; may include:
− Negligent misrepresentation

− Intentional or Fraudulent misrepresentation

− Fraud

− Promissory estoppel

− Basis of argument is that coverage or payment terms were misrepresented to the payer, during 
insurance verification process or otherwise

− Usually an element of reliance is involved in these claims
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Bucket 2:  Claims Provider May Pursue in Own Stead
(cont’d)

Common Law Claims for Additional Reimbursement 

− Quantum Meruit

− Unjust Enrichment

− Basis of argument is that valuable services were provided and provider was not compensated for 
the value of those services



16

Bucket 2:  Claims Provider May Pursue in Own Stead
(cont’d)

Statutory Claims for Additional Reimbursement 

− Federal and state laws may require minimum payment amounts, especially for emergency 
services (EMTALA, ACA, etc.)

− State prompt pay statutes may call for interest to be applied to late payments

*For all claims based in state law, if an ERISA plan is the Defendant, providers should expect to face 
ERISA preemption arguments



Assignments of Benefits and 
Anti-Assignment Clauses
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The Fundamental of Assignment

− Out-of-network providers seek direct payment by obtaining assignments from their patients.
− Claims for medical benefits may be assigned.

− Providers may file suit based on an assignment.

− See, e.g., Montefiore Med Ctr. v. Teamsters Local 272, 642 F.3d 321 (2d Cir. 2011); Plastic Surgery Ctr., P.A. v. Aetna Life 
Ins. Co., 967 F.3d 218 (3d Cir. 2020); Hermann Hosp. v. MEBA Med. & Benefits Plan, 845 F.2d 1286 (5th Cir. 1988).  

− But health plans can contain anti-assignment provisions, that are enforceable if clear and 
unambiguous.  

− See, e.g., DB Healthcare, LLC v. Blue Cross Blue Shield of Ariz., 852 F.3d 868 (9th Cir. 2017); Griffin Coca-Cola 
Refreshments USA, Inc., 989 F.3d 923 (11th Cir. 2021).
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Two Major Litigation Developments

− Providers assert that insurers waive the anti-assignment clause
− Beverly Oaks Physicians Surgical Ctr., LLC v. Blue Cross & Blue Shield of Ill., 983 F.3d 425 (9th Cir. 2020)
− Background of the law preceding Beverly Oaks
− The core facts and holding in Beverly Oaks
− How we see its future impact

− Providers rely, instead, on a power of attorney
− Am. Orthopedic & Sports Med. v. Ind. Blue Cross Blue Shield, 890 F.3d 445 (3d Cir. 2018)
− The core facts and holding in Am. Ortho.
− How we see its future impact
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American Orthopedic, 890 F.3d 445 (3d Cir. 2018)

− Provider argument:  Blue Cross waived the clause by processing the claim form, 
issuing a check to the member, and failing to raise the anti-assignment clause during 
the administrative appeal process.

− Law:  Under New Jersey law, waiver requires a clear, unequivocal and decisive act, 
with knowledge and purpose to surrender a right.

− Holding:  Routine claims processing, issuing payment, and summarily denying an 
appeal do not demonstrate an evident purpose to surrender a right.
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Eden Surgical Ctr. v. Cognizant Tech Solutions Corp., 720 F. App’x 862 (9th Cir. 
2018)

− Provider argument:  Aetna waived the anti-assignment clause because Aetna did not 
assert it during the administrative review process.

− Law:  Under California law, waiver is the intentional relinquishment of a known 
right.

− Holding: While a plan may not assert a new reason for denying benefits in court, an 
anti-assignment clause is not a reason to deny benefits.
− See also Cell Science Sys. Corp. v. La. Health Serv., 804 F. App’x 260 (5th Cir. 2020) (same).
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Beverly Oaks Physicians Surgical Ctr. v. Blue Cross & Blue Shield of Ill., 
983 F.3d 435 (9th Cir. 2020)

− Facts
− Non-par provider brings ERISA claims based on an assignment of benefits.

− Anti-assignment clause reads:  “any such assignment or transfer of a claim for benefits or 
coverage shall be null and void.”

− Provider asserts that Blue Cross waived the clause because (1) the claim form checked a box 
indicating an assignment; (2) Blue Cross processed the claim; and (3) Blue Cross did not 
assert the clause during the administrative process.  

− Blue Cross brings a motion under Rule 12(b)(6), which the district court grants.
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Beverly Oaks Physicians Surgical Ctr. v. Blue Cross & Blue Shield of Ill., 983 
F.3d 435 (9th Cir. 2020)

− Holding
− Waiver is the intentional relinquishment of a known right.

− Provider sufficiently alleged waiver:  (1) Blue Cross should have been aware of the assignments (from 
the claim form); (2) Blue Cross’s silence was inconsistent with an intent to enforce the clause; and (3) 
Blue Cross cannot assert in litigation a reason for denying a claim that it did not earlier assert.

− Eden Surgical: 

− Non-binding:  unpublished decision.

− Distinguished:  there, Aetna contested standing and did not assert the clause as a reason to deny benefits.

− Wrong:  it leaves “an insurer or plan administrator unaccountable for prior conduct contrary to its litigation 
position.”
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Beverly Oaks Physicians Surgical Ctr. v. Blue Cross & Blue Shield of Ill., 983 
F.3d 435 (9th Cir. 2020)

− What’s next?
− On a motion to dismiss, so still can be challenged on summary judgment.

− Did the Plan act inconsistently as to the anti-assignment clause?

− See Almont Ambulatory Surgery Ctr. v. UnitedHealth Grp., 99 F. Supp. 3d 1110 (C.D. Cal. 2015) (insurer 
did not act inconsistently with anti-assignment clause where provider was an authorized 
representative).  

− Does it make a difference that the clause made assignments “void” not “voidable”?
− See Griffin v. Coca-Cola Refreshments USA, Inc., 989 F.3d 923 (11th Cir. 2021) (void assignments are 

inherently null; voidable assignments remain in effect unless and until they are challenged).

− Different states may define waiver differently.
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Powers of Attorney

−American Orthopedic, 890 F.3d 445 (3d Cir. 2018)

− Facts:
− Out-of-network provider appeals low claim payment.  After insurer denies the appeal 

provider obtains an “Assignment of Benefits & Limited Power of Attorney” from the patient.

− ERISA plan says that benefits are not assignable.

− Procedure:
− District court applies anti-assignment clause, provider appeals.

− Third Circuit, sua sponte, asks for additional briefing re the Power of Attorney.

− Provider requests vacatur and remand so that it can perfect this theory.
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Powers of Attorney

− Holdings:
− Anti-assignment clauses are enforceable.

− Insurer did not waive the anti-assignment clause by routine claims processing, issuing 
payment at the out-of-network rate, and summarily denying the informal appeal.  

− Powers of attorney are different:  an assignment purports to transfer ownership; but a POA 
does not, it simply confers authority upon an agent. 

− Anti-assignment clause does not strip member’s authority to appoint agent.

− But, in this case, provider waived the argument because not raised in its opening or reply 
brief.  
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Impact of Am. Ortho.

− Powers of Attorney can aid providers, but within limits.
− POAs are testamentary devices, and must meet state formality laws, such as being witnessed 

or notarized.

− Any lawsuit must be brought in the name of the patient, as the real party in interest, who is 
then subject to discovery.

− Did the patient really intend to execute a POA, or was it just among a bunch of forms?

− Any recovery goes to the patient and not the provider, so it does not necessarily solve the 
collection issue.  



ERISA Preemption
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Types of ERISA Preemption

Courts say TWO types:  
− Giles v. NYLCare Health Plans, Inc., 172 F.3d 332 (5th Cir. 1999) (“[t]here are two types of preemption 

under ERISA,” “complete preemption” under § 1132(a) and “conflict-preemption (also known as ordinary 
preemption)” under § 1144.

− Prudential Ins. Co. of Am. v. Nat’l Park Med. Ctr., 413 F.3d 897 (8th Cir. 2005) (“There are two types of 
preemption under ERISA,” “complete preemption” under § 1132, and “express preemption” under § 1144).

− Paulsen v. CNF Inc., 559 F.3d 1071 (9th Cir. 2009) (“There are two strands of ERISA preemption,” “express
preemption” under § 1144(a); and “conflict” under § 1132(a)).

− Conn. State Dental Ass’n v. Anthem Health Plans, Inc., 591 F.3d 1337 (11th Cir. 2009) (“ERISA is one of only 
a few federal statutes under which two types of preemption may arise: conflict preemption [arising 
from § 1144] and complete preemption [derived from § 1132].)”

But consider THREE:  Express, Complete, and Conflict
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Express Preemption

Source
− An express statutory provision at 29 U.S.C. § 1144

How it works
− Defeats state law causes of action.
− “Preemption Clause” preempts State laws that refer or relate to an ERISA plan.
− “Savings Clause” exempts from preemption those state laws that regulate insurance.
− “Deemer Clause” that States cannot treat self-funded ERISA as insurance.

Application
− Together, broad preemption but States may regulate fully-insured plans.
− For example, Wurtz v. Rawlings Co., 761 F.3d 232 (2d Cir. 2014) (NY statute prohibiting right of subrogation by health insurers saved 

from preemption).
− Express preemption applies to statutory and common law causes of action.
− In litigation, it is an affirmative defense.
− Applies to cases in federal and state courts.
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Complete Preemption

Source
− Implied from 29 U.S.C. § 1132(a)
− Aetna Health Inc. v. Davila, 542 U.S. 200 (2004)

How it works
− Allows removal of state law claim to federal court.
− A claim is completely preempted only if: (1) the plaintiff could have brought the claim 

under § 1132(a); and (2) no other independent legal duty supports plaintiff ’s claims.
Application
− Complete preemption is a jurisdictional doctrine that transforms a state-law claim into a 

federal claim for removal purposes.
− It is not an affirmative defense.
− Applies only in federal court.
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Conflict Preemption
Source
− Unclear if § 1132, § 1144, or both:

− Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987) (civil enforcement provisions in § 1132 
are the exclusive vehicle for actions by ERISA-plan participants and beneficiaries).

− Aetna Health Inc. v. Davila, 542 U.S. 200, 217 (2004) (“ERISA[‘s Savings Clause in §
1144] must be interpreted in light of the congressional intent to create an exclusive 
federal remedy in ERISA § [1132(a)]. Under ordinary principles of conflict pre-
emption, then, even a state law that can arguable be characterized as ‘regulating 
insurance’ will be pre-empted if it provides a separate vehicle to assert a claim for 
benefits outside of, or in addition to, ERISA’s remedial scheme.”)

How it works
− Defeats state-law causes of action.
− A state-law claim is conflict-preempted if it duplicates, supplements, or supplants 

the ERISA civil enforcement remedy. Davila, 542 U.S. at 209.
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Conflict Preemption, cont’d

Application
− Differs from express preemption, because not limited by the Savings Clause. Rush

Prudential, 536 U.S. 355 (2002).
− Fossen v. Blue Cross & Blue Shield of Mont., Inc., 660 F.3d 1102 (9th Cir. 2011) 

(state-law mini-HIPAA conflict preempted because provides remedy in 
addition to ERISA).

− Kidneigh v. UNUM Life Ins. Co., 345 F.3d 1182 (10th Cir. 2003) (bad faith claims 
are preempted because they conflict with ERISA’s remedial scheme).

− In litigation, it is an affirmative defense.
− Applies to cases in federal and state court.
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Three is consistent with other federal law

− Cipollone v. Liggett Gp., Inc., 505 U.S. 504, 516 (1992) (State law is preempted by federal law 
when: (1) the preemptive intent is "`explicitly stated in [a federal] statute's language or 
implicitly contained in its structure and purpose'"; (2) state law "actually conflicts with 
federal law"; or (3) "federal law so thoroughly occupies a legislative field `as to make 
reasonable the inference that Congress left no room for the States to supplement it.’”)
− Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 371 n.5 (2000) (“We recognize, of course, that 

the categories of preemption are not rigidly distinct.)

− Sullivan v. Am. Airlines, 424 F.3d 267, 273 n.7 (2d Cir. 2005) (“Some commentators seem to 
equate the defense of field preemption, which defeats a plaintiff ’s state-law claim because 
federal law ‘occupies the field’ within which the state-law claim falls, with the doctrine of 
complete preemption, which creates federal subject-matter jurisdiction over preempted 
state-law claims. … The two types of preemption are, however, better considered distinct.”)



Recoupments / Offsets
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Strategies

− Is there an overpayment in the first instance?

− Should be challenged/appealed like any other payment dispute to make sure there is an 
administrative record showing provider objected to recoupments/offsets.

− If audit/review is used as basis for recovery, challenge substance and methodology of payer 
audit.

− Include recoupments/offsets in any damages calculation for state law claims or as unpaid 
benefits for ERISA claims.
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Adverse Benefit Determinations?

− A recoupment could constitute an adverse benefit determination, requiring ERISA procedural 
rights.

Premier Health Ctr., P.C. v. UnitedHealth Grp., 292 F.R.D. 204, 221 (D.N.J. 2013)

− However, “[m]ultiple district courts have determined that attempts to recover overpayments are 
not adverse benefits determinations subject to administrative exhaustion.”

Advanced Reimbursement Sols. LLC v. Aetna Life Ins. Co., No. CV-19-05395-PHX-DLR, 2022 WL 
889058, at *4 (D. Ariz. Mar. 25, 2022)
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Cross Plan Offsetting – What Is It?

− When a third-party administrator (TPA) determines that an alleged overpayment to provider 
should be offset with another payment to the provider (but from a different patient who has 
coverage through a different plan)

− Without clear plan language allowing practice, it is unreasonable and potentially in conflict 
with fiduciary obligations.  Peterson on behalf of E v. UnitedHealth Grp. Inc., 913 F.3d 769, 775 
(8th Cir. 2019)

− For discussion regarding how cross-plan offsetting violates obligations under ERISA, see Lutz 
Surgical Partners PLLC v. Aetna, Inc., 2021 WL 2549343, at *18 (D.N.J. June 21, 2021)



Hot Topics and Developments 
– Surprise Billing Laws

983 F.3d 435 
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Federal No Surprises Act

− Goal/purpose:  avoid “surprise” bills to patients

− Broadly applicable to: 
1) emergency services

2) non-emergency services at in-network facilities

3) air ambulance providers

− Broadly applicable to plans/policies (both group health plans and individual policies)

− Forbids providers from “balance billing” patients in the circumstances covered under the Act
− Also requires providers to provide good faith estimates to uninsured patients on request

− Patients can “consent” under specific circumstances and waive the Act’s protections

Effective 1/1/2022
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Federal No Surprises Act (cont’d)

− Federal Act applies unless a state surprise bill law and process already governs

− Process as between providers and payers to determine appropriate payment amount:
− If challenging initial payment, provider has 30 business days to start “open negotiation” with payer through specified notice.

− If claim not resolved within 30-business-day “open negotiation” period, provider has 4 business days to initiate claim in federal 
(CMS) portal and select an independent dispute resolution entity (“IDRE”).

− Once IDRE assigned without objections or conflicts, notification sent to provider by IDRE; parties then have 10 business days to
make final offer submissions to IDRE.

− “Baseball style” arbitration; IDRE selects one offer or the other and issues decision.

− Act lists factors to be considered in determining appropriate payment amount, including:
− Qualifying payment amount (“QPA”) = Plan’s historic median contracted rate for similar services in geographic area

− Size and market share of parties

− Training and qualifications of provider

− Patient acuity

− Past network history or good-faith attempts to reach network agreement
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Federal No Surprises Act:  Complications

− Delays in implementation
− Federal portal not operational until April 2022

− Many more claims than expected have caused huge backlogs and delays

− Implementing regulations have been struck down twice
− TMA I and TMA II lawsuits in Eastern District of Texas

− Federal judge has now twice found that implementing regulations too heavily favored the payer’s QPA
− Portions of Final Rule most recently struck down in February 2023

− Additional pending litigation challenging additional portions of rules and implementation
− TMA III and TMA IV

− Confusion regarding whether federal or state processes apply for particular claims

− Batching issues

− Submission costs
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State Surprise Billing Laws

− Many states have had surprise bills laws in effect, some for years

− Many effective prior to the federal law

− Typically apply only to fully-insured plans/policies within the state

− Ever-changing landscape, with new bills and amendments weekly across the country

− All with same goal in mind, but specifics and efficacy vary widely as to:
− Applicability:  Emergency vs. non-emergency services; types of providers and patients covered
− Applicability:  Plans/payers covered (state laws usually exempt self-insured ERISA plans)
− Requirements to provide cost estimates, consent requirements, etc.
− Payment level expected, how described
− Negotiation and/or IDR process



Hot Topics and Developments 
– COVID-19 Testing Litigation
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Defining the Issue

− To address the COVID-19 pandemic, Congress passes the CARES Act.

− It sought to encourage wide-spread diagnostic testing, and required health plans to 
pay for the testing.
− “A group health plan or a health insurance issuer … shall reimburse the provider of the 

diagnostic testing ….”  CARES Act  3202(a).

− If the testing provider is in-network, then payment to be at the negotiated rate in 
effect before the public health emergency.

− If the provider is out-of-network, “the issuer shall reimburse in an amount that 
equals the cash price for such service as listed by the provider on a public internet 
website.” (cleaned up)
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Defining the Issue

− Multiple testing labs start, or ramp up, to provide services.

− Choose to be out-of-network, and charge upwards of 10x what contracted labs 
charge.  

− Post the higher prices on their websites
− Patients are indifferent to price because the health plans are required to cover the testing 

without any patient cost-sharing.   
− Families First Coronavirus Response Act § 6001(a).

− Insurers refuse to pay full billed charges, litigation follows.  
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Covid-19 Lab Litigation

− Does the CARES Act provide a private right of action?
− No explicit cause of action, must be implied.

− Four factors considered:  
− (1) is the plaintiff one of the class for whose special benefit the statute was enacted?

− (2) is there any indication of express or implied legislative intent?

− (3) is a private right of action consistent with the legislative purposes?

− (4) is the cause of action traditionally relegated to state law, such that it is appropriate to fashion a 
federal remedy?

− Providers argued that implied by statutory provisions that insures “shall reimburse” the cash 
price.  
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Courts Split

− Yes, private right of action: 
− Diagnostic Affiliates of N.E. Hou, LLC v. United Healthcare Srvcs., Inc., No 2:21-cv-00131, 

2022 WL 214101 (S.D. Tex. Jan. 18, 2022).
− Legislative objective to make testing widely available.

− That required willing providers and reliable method of payment.  

− Mandatory “shall reimburse” evinces legislative intent.
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Court Split

− No Private Right of Action:
− BCBSM, Inc. v. GS Labs, LLC, No. 22-cv-513, 2023 WL 1110453 (D. Minn. Jan. 30, 2023)

− The statute authorizes no judicial proceedings; it does not define a class that may bring suit; the “shall 
reimburse” language focuses on payors not providers; and the statute empowers only HHS to enforce it.  

− While older precedent favored private rights of action where Congress issued a statutory command 
with no enforcement mechanism, binding precedent cautions that the focus should instead be on 
legislative intent.

− And while legislative history emphasizes the importance of testing, it does not address whether there is 
a private right of action.  
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Courts Split

− Other cases holding no private right of action:
− GS Labs, Inc. v. Medica Ins. Co., No. 21-cv-2400, 2022 WL 4357542 (D. Minn. Sep. 20, 2022)

− Saloojas Inc. v. Blue Shield of Cal. Life & Health Ins. Co., No. 22-cv-3267, 2022 WL 4843071 
(N.D. Cal. Oct. 3, 2022)

− Betancourt v. Total Prop. Mgmt., 2022 WL 2359286 (E.D. Cal. June 30, 2022)

− Saloojas, Inc. v. Aetna Health of Cal., Inc., No. 22-cv-01696, 2022 WL 2267786 (N.D. Cal. June 
23, 2022)

− Murphy Med Assocs., LLC v. Cigna Health & Life Ins. Co., No. 3:20cv1675, 2022 WL 743088 
(D. Conn. Mar. 11, 2022)

− Horvath v. JP Morgan Chase & Co., 2022 WL 80474 (S.D. Cal. Jan. 7, 2022)
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Covid-19 Lab Litigation

− Does ERISA provide a cause of action?
− The Families First Act says that coverage, without cost-sharing, shall be treated as if included 

in ERISA.  
− Issues:

− Does it apply to pricing in addition to coverage?
− Did members assign their benefit claims?
− Anti-assignment clauses?
− Is administrative exhaustion required?

− ERISA claim survives
− BCBSM, Inc. v. GS Labs 
− Murphy Med. Assocs., LLC v. Cigna Health & Life Ins. Co. 
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Other causes of action

− Breach of non-ERISA insurance contract

− Promissory estoppel

− Unjust enrichment/Quantum Meruit

− Negligence per se

− Tortious interference with prospective business relations

− Tortious contractual interference

− RICO

− State consumer protection statutes



Hot Topics and Developments –
Mental and Behavioral Health 
Payment Disputes
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Mental and Behavioral Health Payment Disputes
− The Mental Health Parity and Addiction Equity Act of 2008 (“MHPAEA”), incorporated into ERISA, 

prohibits ERISA-covered health plans from imposing treatment limitations on mental health benefits that 
are more restrictive than the treatment limitations imposed on medical/surgical benefits.

− The MHPAEA and other provisions of ERISA have been used increasingly in recent years to challenge payer 
policies and decisions involving mental health.

− Example:  Wit v. United Behavioral Health, 58 F.4th 1080 (9th Cir. 2023)
− Challenge to United policies for substance-abuse and mental health care that did not meet generally accepted standards of 

care or terms of benefit plans; prioritized payer cost savings

− After trial, district court held in favor of class and directed United to change its policies and reprocess 67,000 claims

− Ninth Circuit reversed, holding that district court did not afford enough discretion to United

− Amended Ninth Circuit decision issued late January 2023

− Example:  Walsh v. United Behavioral Health, No. 1:21-cv-04519 (E.D.N.Y.) (filed 8/11/2021)
− Low payment levels for psychologists and counselors vs. physicians for same mental health services, violating ERISA, plus 

concurrent review program to flag/halt therapy claims 

− resulted in $13 million in settlements to class, NY AG, and DOL
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Questions?
Contact:

David Greenberg Joel Mintzer

Partner Of Counsel

202.775.5756 214.252.7353

david.greenberg@arentfox.com jmintzer@herman-lawfirm.com

Alison Andersen

Partner

202.857.6191

alison.andersen@arentfox.com
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