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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-888-450-9970 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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   TIPS FOR OPTIMAL QUALITY 

Sound Quality 

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection. 

If the sound quality is not satisfactory and you are listening via your 

computer speakers, you may listen via the phone: dial 1-866-570-7602 and 

enter your PIN when prompted. Otherwise, please send us a chat or e-mail 

sound@straffordpub.com immediately so we can address the problem. 

If you dialed in and have any difficulties during the call, press *0 for 

assistance. 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full 

screen, press the F11 key again. 
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   CONTINUING EDUCATION CREDITS 

For CLE purposes, please let us know how many people are 

listening at your location by completing each of the following steps:  

— In the chat box, type (1) your company name and (2) the number 

of attendees at your location 

— Click the SEND button beside the box 
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   PROGRAM MATERIALS 

If you have not printed the conference materials for this program, 

please complete the following steps: 

— Click on the + sign next to “Conference Materials” in the 

middle of the left-hand column on your screen.   

— Click on the tab labeled “Handouts” that appears, and there 

you will see a PDF of the slides for today's program.   

— Double click on the PDF and a separate page will open.   

— Print the slides by clicking on the printer icon. 
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   TODAY'S PRESENTER 

John C. Partigan 

Nixon Peabody LLP 

jpartigan@nixonpeabody.com 
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   2017 M&A INDEMNIFICATION SURVEY – METHODOLOGY 

We are pleased to present the findings from our 2017 survey of key  

M&A indemnification deal terms. 

Our Methodology 

— This study analyzed the key indemnification terms of 100 publicly filed acquisition 

agreements dated between June 1, 2016, and August 16, 2017, with values 

between $100 million and $4.6 billion.  The median deal size was $250 million.   

— For this survey, we collected a sampling of asset purchase, stock purchase and 

merger agreements publicly filed with the U.S. Securities and Exchange 

Commission in which the target was a privately held business (including 

subsidiaries of public companies) and the buyer negotiated an indemnification 

remedy for breaches of representations, warranties and covenants that continued 

after the closing date. 

— While we note that our review and analysis are not technically scientific and do not 

include private transactions for which no agreement is publically available, we 

believe that the results generally reflect the climate of M&A transactions during the 

period. 
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   2017 M&A INDEMNIFICATION SURVEY – KEY DATA POINTS 

Key Data Points Surveyed 

The key data points that we analyzed in our survey included the following: 

— Survival Periods 

— Carve Outs to General Survival 

Period 

— Classification of Fundamental 

Representations 

— Indemnity Baskets and Caps 

 

 

— Materiality Scrapes 

— Exclusions from Indemnifiable 

Damages 

— Net of Insurance Clauses 

— Sandbagging Clauses 
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   2017 M&A INDEMNIFICATION SURVEY – KEY FINDINGS 

The Key Findings from our survey included the following: 

Median Survival 

Period was  

18 months 

Median Basket 

size was 0.40% 
of the Purchase 

Price 

 

 

Median Indemnity 

Cap size was 

10% of the 

Purchase Price 

 

 

 

 

42% of the  

deals surveyed 

expressly 

excluded 

Consequential 

Damages from 

indemnifiable 

damages 

 

Only 8% of the 

deals surveyed 

expressly 

included 

Diminution in 

Value in the 

definition of 

indemnifiable 

damages 

75% of the deals 

surveyed were 

silent with regard 

to sandbagging 

 

 

75% of the deals 

surveyed included  

a Materiality 

Scrape and 
 

40% of the deals 

surveyed included  

a double 

Materiality Scrape 
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   NEGOTIATING INDEMNIFICATION PROVISIONS 

An indemnity clause, if indemnification is the exclusive remedy for 

breaches of the acquisition agreement, limits or customizes the 

damages and remedies that would otherwise be available to the parties 

for a breach of a representation, warranty or covenant. 

As a practical matter, the indemnity clause will be most important to the 

Seller because the Seller has the most exposure on its representations, 

warranties and covenants and is the party most often required to pay an 

indemnity claim. 
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NEGOTIATING INDEMNIFICATION PROVISIONS — 

MATERIALITY SCRAPES 

Definition of “Materiality Scrape” 

 

— The Materiality qualifications in the representations and warranties 

are disregarded for the purpose of determining whether a breach of 

the agreement has occurred, provided that no such breach or 

breaches, individually or in the aggregate, constitute a MAC. 

 

• this type of “materiality scrape” is included in the Conditions to 

Closing Section. 
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NEGOTIATING INDEMNIFICATION PROVISIONS —  

MATERIALITY SCRAPES (CONT’D) 

— A materiality scrape in the Indemnification Section can provide that the 

materiality qualifications in the representations and warranties are 

disregarded for all indemnification purposes (determining breaches and 

calculating losses); or  

— That the materiality qualifications in the representations and warranties are 

disregarded for calculation of losses only  

— Here is an example: “For the sole purpose of determining Losses (and not for 

determining whether any breach of any representation or warranty has 

occurred), the representations and warranties of Seller shall not be deemed 

qualified by any references to materiality or Material Adverse Effect.”   
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NEGOTIATING INDEMNIFICATION PROVISIONS — 

MATERIALITY SCRAPES (CONT’D) 

— Buyers will argue the “materiality scrape” is necessary to avoid 

double materiality when the indemnification obligations are subject to 

a basket or deductible amount. 

— If materiality scrapes are used to determine whether a breach has 

occurred, the Seller’s attorney will often seek to exclude certain reps 

from the materiality scrape so that these reps remain subject to a 

materiality or MAE qualifier. 

— Materiality scrapes provide an additional incentive for Sellers to list 

all items in the disclosure schedules since the scheduled exceptions 

are excluded from the representation.  Similarly, having an MAE 

qualifier with no “materiality scrape” clause reduces the Seller’s 

disclosure obligations. 

 

 

 

16 



   
2017 M&A INDEMNIFICATION SURVEY – 

MATERIALITY SCRAPES 

Approximately 75% of the 

deals surveyed included a 

materiality scrape provision.  

In approximately 40% of the 

total deals surveyed, the 

materiality scrape clause was 

used both for the purpose of 

calculating the amount of 

losses or damages and for 

determining whether a breach 

of a representation or 

warranty has occurred.  This 

type of double materiality 

scrape is a buyer-friendly 

provision. 

 

25% 

35% 

40% 
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2017 M&A INDEMNIFICATION SURVEY –  

SURVIVAL PERIODS 

REPRESENTATION & WARRANTY 
GENERAL SURVIVAL PERIOD 

 

Comments 

— For purposes of this 
survey, the survival periods 
set forth in this chart are 
for general representations 
and warranties.   

— Approximately 77% of 
deals surveyed had 
survival periods of from 12 
to 18 months. 

— The median survival period 
for deals surveyed was 18 
months; the shortest 
survival period was  six (6) 
months; and the longest 
survival period was 72 
months. 
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2017 M&A INDEMNIFICATION SURVEY –  

CARVE-OUTS TO GENERAL SURVIVAL PERIODS 

CARVE OUTS TO GENERAL 
SURVIVAL PERIOD 

 

Comments 

— In approximately 37% of 
the deals surveyed, no 
representations and 
warranties were carved out 
of the general survival 
period. 

— The tax representation 
was included in the 
definition of a 
“Fundamental 
Representation” in 71% of 
the deals surveyed and, on 
a stand-alone basis, as a 
carve out to the general 
survival period in an 
additional 26% of the deals 
surveyed. 
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2017 M&A INDEMNIFICATION SURVEY - FUNDAMENTAL 

REPRESENTATIONS & WARRANTIES 

Comments 

— Fundamental 
Representations  & 
Warranties of the 
Seller consist of 
those key 
representations 
needed to insure that 
the buyer obtains the 
benefit of its bargain. 

— Fundamental 
Representations  & 
Warranties are often 
carved out from the 
general survival 
period, 
indemnification 
basket and 
indemnification cap. 
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2017 M&A INDEMNIFICATION SURVEY - COVENANT 

SURVIVAL PERIOD 

— In approximately 60% of the deals surveyed, no time limit was 

specified as to when the buyer would be entitled to bring a 

claim based on a breach of covenant by the seller. 

— An additional 25% of the deals surveyed provided that such 

claims must be brought prior to the expiration of the 

applicable statute of limitations. 

— The median covenant survival time period was 36 months for 

those few deals in which a time period was specified by the 

parties. 
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NEGOTIATING INDEMNIFICATION PROVISIONS —  
“SANDBAGGING” 

— “Anti-sandbagging” provision limits the Seller’s liability for 

losses resulting from breaches of representations or 

warranties if the Buyer had knowledge of the breach before 

the closing 

— “Pro-sandbagging” provisions (knowledge savings clauses) 

expressly provide that the Buyer’s indemnification or other 

remedy is not affected by any knowledge of the Buyer 
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2017 M&A INDEMNIFICATION SURVEY — 

SANDBAGGING CLAUSES 

SANDBAGGING CLAUSES Comments 

— None of the deals surveyed 

included an anti-

sandbagging clause. 

— In some jurisdictions 

(notably New York), there is 

a risk of a waiver if the 

buyer closes over a known 

breach of representation by 

the seller unless the buyer’s 

rights are preserved in the 

acquisition agreement or an 

ancillary agreement. 

 

 

0% 

25% 

75% 
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2017 M&A INDEMNIFICATION SURVEY — 

INDEMNITY BASKETS 

INDEMNITY BASKET SIZE 

 

Comments 

— The median basket size was 

0.40% of the Purchase Price.   

— In a majority of the deals 

surveyed, the basket size did 

not exceed 0.50% of the 

purchase price, which is 

substantially lower than the 

average basket of all types 

included in prior deal surveys 

conducted by SRS and the 

ABA for 2012–2016.  (See 

2017 SRS Acquiom M&A Deal 

Terms Study, analyzing private 

target deals between 2013 

and the end of 2016; and 2014 

ABA Private Target Mergers & 

Acquisitions Deal Points 

Study). 
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NEGOTIATING INDEMNIFICATION PROVISIONS —

BASKETS  

Buyers may also request: 

— Buyer may argue that the existence of the basket justifies a 

“materiality scrape” with respect to the indemnity because the 

Buyer considers breaches which cause damages greater than 

the basket to be material. 

— Seller may seek a higher basket amount if there is a 

“materiality scrape” with respect to the indemnity. 
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M&A INDEMNIFICATION SURVEY —  

INDEMNITY CAPS 2017 

INDEMNITY CAP SIZE 

Approximately 76% of the deals 

surveyed had an indemnity cap.   

The median cap size was 10%. 

 

Comments 

— Approximately 58% 

of transactions that 

included an 

indemnity cap had a 

cap of 10% or less. 
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2017 M&A INDEMNIFICATION SURVEY —  

INDEMNITY CAP CARVE-OUTS 
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If cap is less than 100% of purchase price, Buyer may push to include cap carve-

outs: 
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NEGOTIATING INDEMNIFICATION PROVISIONS — 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

Boilerplate provisions commonly exclude more than 

consequential damages 

— Often exclude: Consequential, Incidental, Indirect, Special, 

Punitive Damages, Loss of Revenue/Income/Profits 
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NEGOTIATING INDEMNIFICATION PROVISIONS — 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

Consequential damages: 

— Compensate the Buyer for real losses resulting from Seller’s 

breach of a representation or warranty 

Incidental damages: 

— Include expenses incurred by non-breaching party to avoid 

other losses caused by the breach 
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NEGOTIATING INDEMNIFICATION PROVISIONS — 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

— Incidental damages likely include out-of-pocket expenses 

incurred by buyers to remedy problems resulting from seller’s 

breach 

— Thus, buyers should seek to exclude incidental damages from 

waiver provisions, although they are sometimes included in 

boilerplate limitations of indemnity provisions 
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2017 M&A INDEMNIFICATION SURVEY — 

CONSEQUENTIAL DAMAGES 

EXCLUSIONS FROM 
INDEMNIFIABLE DAMAGES 

 

Comments 

— Determining what are 
“consequential” damages and 
what are direct or general 
damages remains difficult to 
apply in practice.  (See 
Biotronik A.G. vs. Conor 
MedSystems Ireland Ltd.  
(NY Ct. of Appeals, March 27, 
2014). 

— In approximately 30% of the 
deals surveyed, there was an 
exception to the waiver with 
respect to damages paid by 
the buyer to a third-party.  As 
a result, these third-party 
damages could be recouped 
from the seller 
notwithstanding an express 
exclusion of consequential 
damages in the acquisition 
agreement. 

12% 

42% 

46% 
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2017 M&A INDEMNIFICATION SURVEY —  

LOSS OF REVENUE, INCOME OR PROFITS 

EXCLUSIONS FROM 
INDEMNIFIABLE DAMAGES 

 

Comments 

— When the buyer’s ability to recover for 
loss of revenue, income or profits is 
excluded separately from 
indemnifiable damages (and not as 
an example of consequential 
damages), the buyer would be unable 
to recover even when the loss of 
revenue, income or profit was the 
direct result of the seller’s breach. 

— For example, if the seller made 
material misrepresentations relating 
to the existence of an income-
producing contract when the contract 
had in fact been terminated by its 
customer, the loss of revenue, income 
or profits might reasonably be 
considered direct damages that would 
not be excluded by a consequential 
damage waiver, but the damages 
would be excluded if this separate 
clause relating to loss of revenue, 
income or profits was included. 

 

 

11% 

26% 

63% 
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2017 M&A INDEMNIFICATION SURVEY —  

INCIDENTAL DAMAGES 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

 

6% 

29% 

65% 
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2017 M&A INDEMNIFICATION SURVEY —  

DIMINUTION IN VALUE 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

 

8% 

17% 

75% 
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2017 M&A INDEMNIFICATION SURVEY —  

PUNITIVE DAMAGES 

EXCLUSIONS FROM INDEMNIFIABLE DAMAGES 

5% 

52% 

43% 
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2017 M&A INDEMNIFICATION SURVEY — 

INDEMNIFICATION AS EXCLUSIVE REMEDY 

— In 80% of the deals surveyed, the indemnification article of the acquisition 

agreement was the exclusive remedy for breaches of the acquisition agreement. 

— Common carve-outs to the exclusive remedies clause included the following: 

 
Comments 

— In those cases in which 

the indemnification 

article does not provide 

the exclusive remedy, 

the buyer would be 

entitled to recover all 

damages arising from 

the breach without 

regard to any baskets, 

caps or exclusions 

from indemnifiable 

damages. 
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2017 M&A INDEMNIFICATION SURVEY — 
INDEMNIFICATION NET OF INSURANCE 

— In 62% of the deals surveyed, the damages recoverable by an 

indemnified party are calculated net of any insurance 

proceeds received by the indemnified party on account of 

such loss or damage. 

— However, only 35% of those deals that provided that the 

damages recoverable would be calculated net of insurance 

imposed an affirmative obligation on the indemnified party to 

use commercially reasonable efforts (or a similar undertaking) 

to seek a recovery under the insurance policies covering the 

loss. 
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NEGOTIATING INDEMNIFICATION PROVISIONS 

ESCROW 

Importance of Escrow or Set-off Rights 

— Buyer’s indemnification claims are unsecured claims 

• This has heightened relevance if Seller files for bankruptcy post closing 

— Escrow 

• Portion of purchase price may be placed in escrow 

• Term of escrow account 

— Set-off Rights 

• Allow buyer to deduct indemnification amounts against future transaction 

payments or earn-out payments 

• Procedures for identifying setoff payments are critical 

 Time period of payments v. time of allowable indemnification claims 

38 



   
NEGOTIATING INDEMNIFICATION PROVISIONS 

ESCROW 

Escrow periods have remained steady 

— In 2013-2015, the median escrow period was 18 months* 

Escrow amounts have also remained steadily high 

— For 2016, the SRS Study showed an average escrow of 

10.8%, similar to the average from 2009 through 2012* 

— In the 2014 ABA Study, the average escrow amount was  

10-15% of the purchase price in 2014 

 

* 2017 SRS Study;  2012 SRS Study; and 2011 SRS Study] 
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NEGOTIATING INDEMNIFICATION PROVISIONS —  

SURVIVAL CLAUSES 

What is the applicable Survival Period in Delaware? 

— The applicable statute of limitations for a contract claim under an 

acquisition agreement appears to be three years from the accrual of 

the cause of action.  (See 10 Del. Code Section 8106; Certainteed 

Corp. v. Celotex Corp., 2005 Del. Ch. Lexis 11, 16 (January 24, 

2005) (discussing the three year statute of limitations in the context 

of an asset purchase agreement). 

— Section 8106 of Title 10 of the Delaware Code was amended 

(effective August 1, 2014), to enable the parties to a written contract 

involving at least $100,000 to provide that any action based on such 

contract may be brought within a period specified up to 20 years 

from the accrual of the cause of action. 
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NEGOTIATING INDEMNIFICATION PROVISIONS —

SURVIVAL CLAUSES 

What is the applicable Survival Period in Delaware? 

— If the contract specified an indefinite survival period, or that the 

indemnity claim would survive without time limit, then the action must 

nevertheless be brought prior to the expiration of 20 years from the 

accrual of the cause of action.  (See Bear Stearns Mortg. Funding Trust 

2006- SL1 v. EMC Mortg. LLC, 2015 Del. Ch. LEXIS 9)   

— If the contract specified that a claim based on the breach of a 

representation or warranty would survive until 60 days after the 

expiration of the applicable statute of limitations, such claim must 

generally be brought within 3 years plus 60 days after the date of 

closing. (See Hydrogen Master Rights, Ltd. v. Weston, 2017 U.S. Dist. 

LEXIS 2694 (D. Del. Jan. 9, 2017).   

4841-2082-5684.2 
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