
M&A Fairness Opinions and Projections in 

Financial Disclosure Summaries
Disclosure of Management Projections and Financial Advisers' Potential 

Conflicts, Fair Summary Requirements, and More

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

THURSDAY, FEBRUARY 14, 2019

Presenting a live 90-minute webinar with interactive Q&A

Helen Bowers, Associate Professor/Finance, University of Delaware, Newark, Del.

John Ferro, Partner, Corporate Value Consulting, Grant Thornton, New York

Keith Kushin, National Fairness Opinion Practice Leader, Grant Thornton, Philadelphia



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-888-450-9970 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.

FOR LIVE EVENT ONLY



M&A Fairness Opinions and 
Projections in Financial 
Disclosure Summaries
Strafford CLE 

February 2019

The information in this presentation represent the views of the presenters, do not necessarily reflect 

those of Grant Thornton and are not official views of Grant Thornton. No part of this material may be 

(i) copied, photocopied or duplicated in any form by any means or (ii) redistributed without our prior 

written consent.



Today’s Agenda

Our Professionals 3

Introduction 6

Financial Analysis Methodologies 16

Delaware Law 22

Recent Delaware Litigation Trends 33

Relevant Delaware Rulings 38

Best Practices 48



Our Professionals



© Grant Thornton LLP. All rights reserved. 8

Our Professionals

Keith Kushin

Principal

Transaction Services

Transaction Opinions National 

Leader

O +1 215 814 1751

Keith.Kushin@us.gt.com

Keith Kushin, Principal

Experience

Mr. Kushin is a Principal in the Transaction Services practice and serves as the National Leader of Transaction 

Opinions. He specializes in transaction opinions (fairness opinions, solvency opinions and debt opinions) and 

valuation advisory services. Prior to joining Grant Thornton, he served as a leader of the transaction opinions

group of Alvarez & Marsal and a Director in the Investment Banking Group of Duff & Phelps. Mr. Kushin holds

his B.S. Finance from Penn State University and is a Chartered Financial Analyst (CFA) charter holder. 

Mr. Kushin has over 18 years of experience and has been involved in more than 450 valuation, financial 

consulting, litigation support, and buy-side/sell-side advisory projects encompassing a wide range of industries. 

Valuation reports and supporting analyses have been provided to and relied upon by boards of directors, 

boards of trustees, and regulators to facilitate transactions, demonstrate commercial reasonability of debt, 

support positions of fairness and solvency and to provide guidance to state and federal regulatory agencies. 



© Grant Thornton LLP. All rights reserved. 9

Our Professionals

John Ferro

Partner

Transaction Services

Board Services National Leader

O +1 212 542 9574

John.ferro@us.gt.com

John Ferro, Partner

Experience

John is a Partner with the Transaction Services practice and serves as the National Leader of Board Services 

and Solutions and the founder of GT’s fairness opinion practice. He is the founder of The Grant Thornton 

Center for Shareholder Disputes and serves as a member of Grant Thornton Financial Advisors LLC Fairness 

Opinion Committee. With more than 35 years of valuation, investment banking, and litigation consulting 

experience, Mr. Ferro specializes in providing advisory and valuation services to Board members including 

fairness opinions. Mr. Ferro holds a CPA and a B.S. Accounting from St. Francis College. 

Ferro has performed fairness opinions and valuations for transactions, shareholder disputes, financial 

reporting, estate and gift tax, tax compliance, bankruptcy, and litigation purposes. He has served as an 

arbitrator and as an expert witness in arbitration disputes, jury trials and bankruptcy proceedings. As an 

arbitrator, Ferro has resolved disputes related to claims in excess of $125 million. Disputes have included 

fairness opinions, manufacturing, financial institutions, revenue recognition, earnout provisions, inventory 

valuations, and numerous accruals and contingent earnouts.

.



Introduction



© Grant Thornton LLP. All rights reserved. 11

Introduction
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Introduction

A fairness opinion is NOT…

• An opinion that the proposed transaction 

is fair from a legal point of view

• A recommendation of the proposed 

transaction

• An evaluation of the business rationale to 

proceed with the proposed transaction

• An opinion that the price is the "best" price

A fairness opinion is…

• A financial advisor’s opinion that states 

whether or not the financial terms of a 

proposed transaction are within a range 

of fairness

• Affirmation that the terms of a proposed 

transaction would be acceptable to a 

reasonable and prudent board of 

directors or fiduciary

• Expressed from a financial point of view 

to one or more specific parties of the 

proposed transaction as of a specific 

date
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Introduction

• Fairness Opinions - history

• Fairness opinions are not required by any statute or regulation, but they 

have become a regular feature of corporate transactions since 1985 

when the Delaware Supreme Court issued its opinion in Smith v. Van 

Gorkum.

• The Court found that a corporate board breached its fiduciary duty of 

care by approving a merger without adequate information on the 

transaction, including information on the value of the company and the 

fairness of the offering price.

• It was not the price itself that was questioned, only that there was no 

independent evidence that the price was fair.
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Introduction

• Fairness Opinions – when does a fiduciary need one?

• Corporate boards of directors or trustees frequently obtain an 

independent opinion to assess the fairness of certain contemplated 

transactions having a significant impact on shareholders' value.

• Fairness opinions are generally rendered for the following transactions:

• Mergers and acquisitions of various types

• Spin-offs

• Special Purpose Acquisition Company (SPAC)

• Employee Stock Ownership Plans (ESOP)

• Restructurings

• Equity private placements

• Going private transactions

• Negotiated stock repurchases

• Sales of treasury stock
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Introduction

• Fairness Opinions – the benefits

• Fairness opinions serve two main purposes:

• Provide boards of directors with information which may affect their analysis of the 

transaction

• Serve as a hedge to legal risk for the board of directors
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Introduction

• Fairness opinions – benefits, continued
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Introduction

• Fairness opinions – what is considered

• In preparing a fairness opinion, financial advisors must:
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Introduction

• Fairness opinions – what is considered, continued
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Introduction

• Fairness opinions - disclosures

• Delaware courts have frequently focused on the specifics in fairness opinions and the 

financial advisors’ incentives and potential conflicts

• In M&A deal litigation cases, Delaware courts typically require disclosure of the 

financial analysis forming a fairness opinion as well as management’s internal 

financial projections

• A commonly disputed issue focuses on the sufficiency of the detail forming the basis 

of an investment banker or financial advisors’ fairness opinion

• Recent court decisions have included examination of management’s financial 

projections, the financial advisors’ substantive work regarding the provided opinion, 

and the “fair summary” requirement 

• It is necessary to be aware of ongoing developments regarding the 

methodologies, techniques, and data utilized in issuing fairness opinions



Financial Analysis Methodologies
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Financial Analysis Methodologies

1. Income Approach

• Based upon the present value of an income stream

• Discounted cash flow

• Capitalized earnings/cashflow

• Leveraged buyout

2. Market Approach

• Based upon arm’s-length transaction of generally similar entities or 

securities

• Comparable companies

• Precedent transaction

3. Asset Approach

• Based upon the aggregate value of the underlying assets

• Net asset value

• Liquidation value
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Financial Analysis Methodologies

• Income Approach – Discounted Cash 

Flow (DCF) analysis

• Today's value is determined by 

measuring the present value of 

expected future cash flows at a 

discount rate corresponding to the risk 

of achieving the cash flows

• Broken into two periods – (i) the 

discrete period (changing growth rates) 

and (ii) the terminal period (growth 

rates stabilize around inflation into 

perpetuity)

• The final step includes calculating the 

implied enterprise value, equity value, 

and share price
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Financial Analysis Methodologies
• Market Approach - Comparable Company Analysis (“Public Comps”)

• The subject company is valued using valuation multiples of similar public companies

• Relevant factors in selecting appropriate “public comps”

• Industry – (Renewable Energy) 

• Geography – (United States)

• Size – (revenue between $1bn and $10bn)

• Can also consider Products, Capital Structure, Credit Status, Maturity, Management

• The subject company’s current valuation multiples are compared to the comparable 

multiples to determine if the subject company is undervalued, overvalued, or valued 

in line with industry peers

• If it appears to be under- or overvalued, the comparable company multiples are 

applied to the subject company’s financial data to yield an implied value 

• A valuation multiple divides the company’s enterprise or equity value by a 

relevant metric from the company’s financial statements (EBITDA, Net Income, 

Revenue, Book Value, etc.)

• An EV / EBITDA of 10.0x says that the company’s Enterprise Value (EV) is 10 times the size 

of its Earnings Before Interest Taxes, and Depreciation & Amortization 
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Financial Analysis Methodologies

• Market Approach - Precedent Transaction Analysis

• The subject company is valued using data from M&A transactions of comparable 

companies

• Relevant factors in selecting appropriate precedent transactions 

• Industry - (Regional Banks)

• Geography - (United States)

• Transaction value – (above $500mm)

• Time – (last 3 years) 

• Can also consider the Purpose of the transaction (Acquisition, Bankruptcy, Carve out, etc.)

• If the subject company were to be sold, how much would it receive in the current 

market?

• Transaction size and valuation multiples are applied to the subject company’s 

financials to yield an implied fair market value for the subject company 

• Estimates how much should be received in a transaction
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Financial Analysis Methodologies

• Asset Approach – Net Asset Value

• Stated value of assets and liabilities are adjusted to reflect the fair market value 

(FMV)

• All assets and liabilities are included, including off-balance sheet items such as 

operating leases

• Company’s value is equal to the difference between the FMV of assets and the FMV 

of liabilities

• This approach is most appropriate in the following scenarios:

• Valuation of a holding company or capital-intensive company 

• Valuation of a start-up that has few comparables or unreliable/subjective 

projections

• Bankruptcy/liquidation situations 



Delaware Law
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Delaware Law

• Financial projections

• There is no explicit Delaware court requirement to disclose financial projections in 

public SEC filings

• Projections are typically divulged to satisfy the responsibility to disclose all “material” 

information under the board’s control

• “Directors of Delaware corporations are under a fiduciary duty to disclose fully 

and fairly all material information within the board’s control when it seeks 

shareholder action.” Stroud v. Grace, 606 A.2d 75, 84 (Del. 1992). 

• “Directors must disclose all material facts within their control that a reasonable 

stockholder would consider important in deciding how to respond to the pending 

transaction.” Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170 (Del. 2000). 
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Delaware Law

• Financial projections

• The definition of “material”

• “An omitted fact is material if there is a substantial likelihood that a reasonable 

shareholder would consider it important in deciding how to vote…There must be 

a substantial likelihood that the disclosure of the omitted fact would have been 

viewed by the reasonable investor as having significantly altered the ‘total mix’ of 

information made available.” Shell Petroleum, Inc. v. Smith, 606 A.2d 112 (Del. 

1992). 

• “Omitted facts are not material simply because they might be helpful in 

determining whether to pursue appraisal. To be actionable, there must be a 

substantial likelihood that the undisclosed information would significantly alter the 

total mix of information already provided.” Skeen v. Jo-Ann Stores, Inc., 750 A.2d 

1170 (Del. 2000). 
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Delaware Law

• Incentives and conflicts – FINRA Rule 2290

• FINRA, Financial Industry Regulatory Authority, Inc., is a self-regulatory organization

• FINRA rules often are discussed in Delaware rulings

• FINRA Rule 2290: Required Disclosures in Fairness Opinions was approved by the 

SEC on October 11, 2007 and is presently in effect

• Under Rule 2290, if a member firm of FINRA issues a fairness opinion which the 

member firm knows that the opinion will be “provided or described to the 

company’s public shareholders,” the member firm must disclose information 

regarding the following topics:

• Acting as financial advisor 

• Contingent compensation

• Other significant payment or compensation

• Material relationships 

• Independent verification of information

• Use of fairness committee

• Compensation to insiders
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Delaware Law

• Incentives and conflicts – FINRA Rule 2290

• Under Rule 2290, any member firm issuing a fairness opinion must create written 

procedures for approval of a fairness opinion by the member, including:

• the types of transactions and the circumstances in which the member will use a 

fairness committee to approve or issue a fairness opinion, and in those 

transactions in which it uses a fairness committee:

• a process for selecting personnel to be on the fairness committee;

• the necessary qualifications of persons serving on the fairness committee; and

• the process to promote a balanced review by the fairness committee, which shall include the 

review and approval by persons who do not serve on the deal team to the transaction.

• the process to determine whether the valuation analyses used in the fairness 

opinion are appropriate.

Source: FINRA
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Has the firm acted as an advisor 

to any party affiliated with the 

transaction?

Will the firm receive 

compensation that is contingent 

upon the successful completion of 

the transaction?
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Will the firm receive any other 

significant compensation 

contingent upon the successful 

completion of the transaction?
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Do any material relationships 

exist between the advising firm 

and the party to the transaction 

that is subject to the fairness 

opinion?
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Has the information supplied from 

the subject company been 

independently verified by the 

firm?
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Was the fairness opinion 

approved or issued by a fairness 

committee?
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Delaware Law

• Incentives and conflicts - FINRA Rule 2290

Source: FINRA

Did the fairness opinion express 

an opinion about the fairness of 

the amount or nature of the 

compensation specifically to any 

one of the company’s officers, 

directors, or employees?
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Recent Delaware Litigation Trends

• Cornerstone Research Study – “Shareholder Litigation Involving Acquisitions of 

Public Companies: Review of 2017 M&A Litigation”

• Percentage of M&A deals attracting litigation continues to decline 

Source: Cornerstone Research

Note: Limited to suits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million 
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Recent Delaware Litigation Trends

• Cornerstone Research Study – “Shareholder Litigation Involving Acquisitions of 

Public Companies: Review of 2017 M&A Litigation”

• Number of appraisal litigation cases filed in the Delaware Court of Chancery has risen

Source: Cornerstone Research
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Recent Delaware Litigation Trends

• Cornerstone Research Study –

“Shareholder Litigation Involving 

Acquisitions of Public Companies: 

Review of 2017 M&A Litigation”

• Litigation activity is shifting away from 

state courts and towards federal courts

• M&A deals litigated in federal court 

increased 20%

• Third Circuit most active, with 33 

litigated deals in 2017

• M&A deals litigated in Delaware 

courts decreased 81%

• 37 in 2016, only seven in 2017

M&A litigation 
in federal 
courts, 2017

M&A litigation 
in Delaware 
courts, 2017

20%

81%



© Grant Thornton LLP. All rights reserved. 41

Recent Delaware Litigation Trends

• Cornerstone Research Study – “Shareholder Litigation Involving Acquisitions of 

Public Companies: Review of 2017 M&A Litigation”

• This trend is attributed in part to In Re Trulia Shareholder Litigation

• Chancellor Andre Bouchard essentially terminated disclosure-only settlements

• Expert commentary:

• It has become “more difficult for plaintiffs to win a lawsuit challenging a merger and more difficult 

for plaintiffs’ counsel to collect a fee award. We find that the initial effect of the changes has been 

to decrease the volume of merger litigation, to increase the number of cases that are 

dismissed, and to reduce the size of attorneys’ fee awards. At the same time, we document 

an adaptive response by the plaintiffs’ bar in which cases are being filed in other state courts 

or in federal court in an effort to escape the application of the new rules.” (1)

• “Unless it’s pretty clear that there are significant disclosure violations, you aren’t going to 

bring a claim in Delaware.” (2)

• The movement to other courts has created an “unpredictable ‘Wild West,’ where litigants are 

rolling the dice on whether the presiding judge has extensive experience with corporate law

compared to the stable body of law the Chancery Court has built over the decades.” (3)

(1) Cain, Matthew D. and Fisch, Jill E. and Davidoff Solomon, Steven and Thomas, Randall S., The Shifting Tides of Merger Litigation (December 4, 

2017). Vanderbilt Law Review, Vol. 71, p. 603, 2018; U of Penn, Inst for Law & Econ Research Paper No. 17-6; UC Berkeley Public Law Research 

Paper No. 2922121; Vanderbilt Law Research Paper No. 17-19; European Corporate Governance Institute (ECGI) - Law Working Paper No. 375/2017. 

(2) Marc Boiron, Partner – FisherBroyles

(3) Michael J. Maimone, Partner – Drinker Biddle & Reath LLP
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Relevant Delaware Rulings

• In re Trulia, Inc. Stockholder Litigation

• Considered to be a landmark ruling.

• Plaintiffs filed class action complaints alleging that 

the directors of Trulia breached their fiduciary 

duties by including misleading disclosures in 

the joint proxy statement, agreed to release their 

claims if Trulia provided supplemental 

disclosures about the financial opinion the 

Trulia directors relied upon when approving the 

transaction.

• The Delaware Court of Chancery refused to 

approve a class action settlement that called for 

disclosures in exchange for a release of 

stockholder claims – citing lack of material 

benefit. 

• Court held that certain disclosures were 

immaterial because they contained information 

that was already publicly available.

• Other disclosures deemed to be immaterial 

because Delaware law only requires 

companies to provide a summary of the 

financial advisor’s opinion and not every detail 

necessary to recalculate the advisor’s analysis.

• Court’s decision signals that disclosure 

settlements will be processed with increased 

scrutiny.
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Relevant Delaware Rulings

• In re Trulia, Inc. Stockholder Litigation - continued

• Trulia’s supplemental disclosures, Form 8-K (November 19, 2014):
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Relevant Delaware Rulings

• In re Trulia, Inc. Stockholder Litigation - continued

• Trulia’s supplemental disclosures, Form 8-K (November 19, 2014):
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Relevant Delaware Rulings

• In re Trulia, Inc. Stockholder Litigation - continued

• Trulia’s supplemental disclosures, Form 8-K (November 19, 2014):



© Grant Thornton LLP. All rights reserved. 47

Relevant Delaware Rulings

• In re Rural Metro Corp. Stockholder 

Litigation

• Litigation initially against Rural Metro Board 

arising out of actions by a Special Committee of 

Rural Board that both exceeded its limited 

mandate and retained an advisor/fairness 

opinion provider (RBC) with severe conflicts 

that were only partially disclosed. 

• Complaint was amended to add RBC and 

second advisory firm as defendants, alleging 

that they “aided and abetted” the Rural Board’s 

breaches. 

• RBC’s presentations continually omitted 

valuation metrics, and led the Board to approve 

a company sale transaction that was neither (i) the 

best alternative for Rural (RBC’s obligation as 

financial advisor), nor (ii) “fair from a financial 

point of view” (RBC’s obligation as an independent 

fairness opinion provider).

• The Court determined that as a result of RBC’s (i) 

conflicts, and incomplete disclosure thereof, (ii) 

contingent compensation arrangements, (iii) 

incomplete analytical disclosures to the Rural 

Board, (iv) “outright falsehoods,” (v) manipulations of 

the valuation metrics, and (vi) failures to meet 

industry standards in the formation, analytics, and 

decision making processes of its fairness opinion 

review committee, RBC aided and abetted the Rural 

Board’s breach of fiduciary duty of care under the 

enhanced scrutiny standards.

• “RBC knowingly induced the breach (of the directors’

fiduciary duty of care) by exploiting its own

conflicted interests to the detriment of Rural and by

creating an informational vacuum.” Opinion, at 75.
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Relevant Delaware Rulings

• In re Pure Resources, Inc. Shareholders 

Litigation

• A driving force behind many disclosure 

requirements and in determining what is, in fact, 

considered material information.

• Majority shareholder Unocal (65%) made a tender 

offer for the remaining shares of Pure Resources. 

Pure shareholder sought to enjoin the transaction 

and demanded that the entire fairness standard be 

applied to the court’s analysis.

• The Delaware Court of Chancery implemented 

the “fair summary” standard – requiring 

increased disclosures of conflicts, financial 

projections, valuation methodologies, inputs, 

and range of values.

• This “fair summary,” however, has been stressed 

to be a summary and not a full release of all the 

information available to the board for decision 

making. Even more, the summary does not need 

to provide sufficient data to allow the stockholders 

to perform their own independent valuation.
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Relevant Delaware Rulings

• Corwin v. KKR Financial Holdings

• Considered to be a landmark ruling.

• Concerning KKR’s acquisition of its specialty 

finance company, KKR Financial Holdings, plaintiff 

argued that the transaction was subject to the 

entire fairness standard of review. The court 

rejected the complaint.

• Plaintiffs alleged that KKR controlled Financial 

Holdings because a KKR affiliate managed the 

company’s day-to-day operations and because 

Financial Holdings’s primary business was 

financing KKR’s leveraged buyout activities. The 

Court rejected this argument, explaining that mere 

operational control of a company’s business 

does not mean the same as majority 

shareholder ownership.

• The real significance from this case came in the 

court’s determination of a hotly debated 

consideration at the time – holding that when the 

holders of a majority of a company's shares make 

a fully informed, disinterested, and uncoerced

decision to sell, the business judgment rule 

applies.

• The business judgment rule is a presumption in 

favor of the board, that its member are 

motivated to make reasonable business 

decisions as charged to do by the 

shareholders.
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Relevant Delaware Rulings
• In re Cyan, Inc. Stockholder Litigation

• Arose out of the merger of Cyan, Inc. and Ciena

Corporation. In exchange for their Cyan shares, 

the former stockholders of Cyan received shares 

of Ciena common stock and cash that accounted 

for 89% and 11%, respectively, of an estimated 

$335 million in merger consideration.

• Plaintiffs, having identified alleged disclosure 

deficiencies prior to close, filed their complaints 

a year after the close of the transaction, advancing 

the claim that the board had failed it’s fiduciary 

duty.

• The complaint asserts that the directors were 

motivated out of self interest to bolster their 

indemnification rights in the face of a pending 

securities litigation to partner Cyan with a 

company with more capital to face said litigation.

• Complaint was dismissed for two independent 

reasons: First, Plaintiffs have failed to provide 

sufficient facts to support a reasonable inference 

that a majority of Cyan's board acted in bad faith. 

Second, a majority of disinterested stockholders of 

Cyan approved the merger in a fully informed, 

uncoerced vote.
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Relevant Delaware Rulings
• In re Netsmart Technologies, Inc. 

Shareholders Litigation

• Netsmart Technologies, Inc. entered into a 

“merger agreement” with two private equity firms, 

Insight Venture Partners and Bessemer Venture 

Partners.

• Shareholders argued that the agreement was 

derived from a poorly-executed sale process 

during which the Board made no effort to attract 

strategic buyers and failed to sufficiently 

disclose relevant information, particularly 

regarding the financial projections used to 

determine fair value. 

• “The valuation methods used to arrive at that 

opinion as well as the key inputs and range of 

ultimate values generated by those analyses must 

also be fairly disclosed.” (1)

• Vice Chancellor Strine required the company to 

disclose additional information regarding (i) the 

process (or lack thereof) that led to the 

formation of a special committee and caused 

the company to focus its sale process 

exclusively on financial buyers, and (ii) the 

financial projections used by the company’s 

investment banker in rendering its fairness 

opinion.

• Upon disclosure, the Court found that the 

shareholders now had access to all relevant 

information and were capable of deciding 

whether or not to accept the merger. 

(1) Shareholders Kent and Hamilton
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• Fairness Opinions - best practices

1) Ensure the independence of the board members charged to oversee the 

process and evaluate the transaction. 

• Members of the committee should be truly independent. Appoint a special 

committee whenever necessary. 

2) Strongly consider using an independent advisor who has no direct or indirect 

interest in the transaction. 

• The fairness opinion should have no real or perceived biases.

3) Management projections should be thoroughly vetted and verified by an 

independent financial advisor. 

• Litigation often revolves around unjustified management projections. 

Best Practices
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• Fairness Opinions - best practices, continued

4) Any and all compensation should be properly approved and documented. 

• Contingent compensation is often scrutinized in litigation scenarios and should be 

avoided. 

5) Ensure the advisor is given sufficient time to complete the fairness opinion.

• A hurried fairness opinion could be subject to scrutiny if contested.

6) All completed analysis should be fully documented and presented.

• The Board must have access to all analysis in order to make a justified decision. 

7) The fairness opinion provider must have access to all relevant information.

• A fairness opinion completed without considering all relevant and material 

information could be challenged. 

Best Practices
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FAIRNESS OPINIONS FACT AND 
FICTION
SOMETIMES IT’S HARD TO TELL WHICH IS WHICH
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FAIRNESS OPINION

 A fairness opinion states that the consideration 
offered in a transaction is “fair from a financial 
point of view” to a party in a transaction

 The opinion is usually first presented orally to 
the board (typically through a subcommittee) 
and accompanied by a board-book containing 
analysis

 Followed shortly by the opinion in the form of a 
written letter from the provider to the board
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FAIRNESS “FROM A FINANCIAL POINT OF VIEW”

 Fair “from a financial point of view” does not have a 
precise definition

 In use, an opinion on financial fairness is based on 
the relation of the consideration offered to a 
numerical range or ranges of value

 The ranges of value are the result of analysis performed 
by the provider

 Its quantitative rather than qualitative nature often 
imbues the opinion with an aura of objectivity

 However, all of the methodologies employed require 
many subjective determinations by the provider
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OTHER VALUATION CONCEPTS

 The transaction price 

 Resulting from independent bargaining between the 
target and the acquirer,

 Agreed upon by parties where neither is compelled 
to take part in a transaction

 Determined by parties to a transaction who are 
independent and on an equal footing.

 The value of without any control premium or 
synergies resulting from the transaction

 Liquidation value 
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FAIRNESS OPINION

 Is not an appraisal

 Does not predict a future price or market value or whether the 
transactions will be acceptable to shareholders, regulators, or any other 
interested party 

 Does not state that the consideration is the best possible consideration 
obtainable by the party seeking the opinion

 Usually does not address any retention and compensation 
arrangements entered into in connection with the transaction and 
therefore does not directly address self-dealing by management or the 
board

 A fairness opinion only address “price”

 Not an “umbrella” opinion

 There are often material issues relative to the transactions that are 
incumbent upon the shareholders to evaluate for themselves
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MISCONCEPTIONS

 Fairness opinions are required as a matter of 
law

 Fairness opinions are obtained in all 
acquisitions

 Firms may obtain only one fairness opinion
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UNIQUE CHARACTERISTICS OF FAIRNESS OPINIONS

 No other specific document is as universally 
recognized as evidence of an informed board to meet 
the requirements of Delaware’s “Business Judgement 
Rule”

 Fairness opinions can significantly mitigate the 
liability for members of the board from 
disagreements with shareholders of the firm about 
valuation of the transaction

 Portion of advisory industry revenues earned from 
fairness opinions and advisory services has trended 
upward since1985
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OTHER INFORMATION THAT MAY  BE INCLUDED IN  
THE LETTER TO THE BOARD

 The terms of the transaction

 The provider of the fairness opinions qualifications

 The assumptions used by the provider in the analysis

 Statements that restricts the provider’s liability for 
rendering the opinion

 Any conflicts that the fairness opinion provider may have

 Any information known by the opinion provider 
regarding the retention of, or compensation paid to, 
management related to the transaction 
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WHAT DO WE THINK WE KNOW
CURRENT STATE OF THE RESEARCH
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FREQUENCY OF USE OF FAIRNESS OPINIONS

 In ninety-five percent of acquisitions, at 
least one party obtains a fairness opinion

 Ninety-four percent of targets 

 Twenty-nine percent of acquirers 
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FACTORS THAT INCREASE THE PROBABILITY OF A 
FIRM OBTAINING A FAIRNESS OPINION

 Asymmetric information between the firms

 Perceived litigation risk

 Market values of the firms, 

 Deal is characterized as "friendly“,

 Cash deal and

 Use of other financial advisory services
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FAIRNESS OPINION PROVIDERS’ POSSIBLE 
CONFLICTS OF INTEREST

 Contingency fee agreement based on the deal 
completion and size of the deal

 Have an equity state in the proposed transaction

 Provider also gives other advisory or underwriting 
services

 Targets and acquirers may shop for favorable 
opinions.  If so, relative to the negotiated offer price:

 Observed acquirer-sought fairness opinions are more likely to 
exhibit positive bias

 Target-sought opinions are more likely to exhibit negative bias
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WHAT DOES THE RESEARCH SHOW?

 Are fairness opinions from providers with conflicts of interest biased?  

 Acquiring Firms

 Acquiring firms experience negative equity returns on the announcement 
day of the acquisition when the provider of the fairness opinion is also an 
advisor to the transaction

 Acquirer-side investment banks tend to value targets significantly above 
offer prices (by 20 percent on average).

 Target Firm

 On average, the valuations for target firms are not significantly different 
from the offer price

 Top-tier investment banks and advisers with pre-established relationships 
with the target  produce significantly lower absolute valuation errors
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WHAT DOES THE RESEARCH SHOW?

 No evidence that  opinion providers provide 
less accurate valuations for acquisitions in 
which they are paid contingent fees.

 No evidence that unaffiliated third-party 
investment banks provide valuations that 
are more accurate than those of affiliated 
advisers
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OTHER THAN LITIGATION RISK, ARE THERE OTHER 
REASONS TO OBTAIN A  FAIRNESS OPINION?

 More positive outcomes for transactions in 
which the fairness opinion advisor is 
independent of the overall transaction.

 On average , acquiring firms pay lower 
acquisition premia when they obtain multiple 
fairness opinions.

Bowers, Helen, William R. Latham III, and Bogdan Nedanov. (2008). “Does Legally Mandated Independence of Advisers 
Improve Merger Outcomes for Shareholders? 3rd Annual Conference on Empirical Legal Studies Papers. Available at 
SSRN: https://ssrn.com/abstract=1121169 or http://dx.doi.org/10.2139/ssrn.1121169
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WHO COULD BENEFITS MOST FROM A FAIRNESS 
OPINION

 Many practitioners, politicians and academics are skeptical that 
fairness opinions only benefit

 Management and the board by shielding them from litigation and 

 Providers of the opinions

 However, we don’t have findings on how fairness opinions could 
favorably impact parties that fare less well than others in 
acquisitions.  Holding all else constant

 Public targets tend to receive higher offers than private targets

 Acquirers of private targets tend to fair better than acquirers of 
public targets

 Public acquirers, in general, at best break even and many public 
acquiring shareholders experience significant losses in M&A 
transactions
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VALUATION ANALYSIS IN FAIRNESS 
OPINIONS
GOOD, BAD AND UGLY
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OFFERS VERSUS OPINIONS

 Acquirer-sought Opinions

 Offer prices fall within average valuation ranges 75 
percent of the time,

 Eight percent of the offers come in above the average 
high end of valuations

 Target-sought Opinions

 Offers fall within target-side average valuation 
ranges 67 percent of the time

 Three percent  of offers come in below the average 
low end of valuations
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OFFERS VERSUS OPINIONS

 The distribution of ranges reveals significant valuation estimate 
variability in both acquirer- and target-sought fairness opinions.

 Acquirer-sought Opinions

 The average (median) range is $16 ($10) per share 

 The maximum range for acquirer-sought opinions is $225

 Target-sought Opinions

 The average (median) range and $11 ($7) per share

 The maximum range for target-sought opinions is $325, 

 Both maximums were found using the public-firm-multiples 
technique. 
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MEDIAN VALUATION MIDPOINT PREMIUM OVER INITIAL 
OFFER PRICE, FOR VALUATIONS DISCLOSED IN FAIRNESS 
OPINIONS ISSUED BY ACQUIRER AND TARGET ADVISERS

February 14, 2019STRAFFORD CLE                                                   HELEN BOWERS, PHD      79



THOUGHTS ON VALUATION METHODS
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EQUITY RISK PREMIUM

 Consensus that ERP will be lower in the future 

 Gains from globalization realized

 More mature markets

 Consequence of size and scale economies

 ERP estimates that are based on historical data are 
likely to be upward biased and provide downward 
biased DCF analysis

 Best to estimate ERP using dividend growth model 
applied to S&P Index
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CAPITAL ASSET PRICING MODEL

 𝑟𝑖 = 𝑟𝑓 + 𝛽𝑖 ∗ 𝐸𝑅𝑃

 Beta estimation is very sensitive to

 Number of observations in estimation

 Proxy for market portfolio: especially with regard to firm size

 𝑟𝑓: risk-free rate

 Flat yield curve: not much difference between the LT and ST rates

 Between 2018 and 2019, maturities above 5 years have shown a steep 
increase in yields

 The model describes a theoretical relation of expected rate of return

 Avoid adding any premia or discounts to it

 Use a bond-rate build up model instead
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TAIL THAT WAGGED THE DOG

 𝐷𝐶𝐹 = σ𝑡=1
𝑁 𝐶𝐹𝑡

1+𝑟 𝑡 +
Τ𝐶𝐹𝑡 1+𝑔 𝑟−𝑔

1+𝑟 𝑡

 Small changes in assumed long-term growth 
rate can have a large impact on value
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EBITDA MULTIPLES


𝐸𝑛𝑡𝑒𝑟𝑝𝑟𝑖𝑠𝑒 𝑉𝑎𝑙𝑢𝑒

𝐸𝐵𝐼𝑇𝐷𝐴
≈

𝑂𝐶𝐹

𝑟−𝑔

 Your DCF discount rate and long-term 
growth rate should be consistent with your 
EBITDA multiples

 There is an implied growth rate in the 
multiple that should make economic sense
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LIQUIDITY OR SMALL FIRM DISCOUNTS

 Often arbitrary and large

 Small firm discount may already be reflected in the 
discount rate if small-firm size decile portfolios were 
used to estimate beta

 Evidence from “going dark” transactions that equity 
holders lose 15%-20% of value when they delist to 
avoid the regulatory burden of SOX

 Could typically applied small firm/liquidity 
discounts be too large?

STRAFFORD CLE                                                   HELEN BOWERS, PHD      85

Marosi, A., & Massoud, N. (2007). Why Do Firms Go Dark? Journal of Financial and Quantitative Analysis, 42(2), 421-442. 
doi:10.1017/S0022109000003331

February 14, 2019


