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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Navigating the M&A Process:
Defining the Role of the Investment Banker
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other complex corporate and securities law matters. He has represented a broad range of clients in a variety of
industries. Victor was named a “Dealmaker of the Year” by The American Lawyer in 2021.
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Topics of Conversation

 Threshold Questions For Any Company Considering an M&A Transaction

 Considerations in Selecting an Investment Banker

 Conflicts of Interest Considerations and Recent Litigation

 Investment Bankers and Legal Counsel – What Roles do they Play?

 Process Considerations from the Investment Banker’s Perspective

 Principal Terms of the Investment Banker Engagement

 Implied Valuation Considerations

 Optimizing Value Through Structure

 Typical Timetable and Considerations
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Questions And Answers

 While we have reserved time for Q&A at the end of this webinar, please interject 
questions during the presentation. After the presentation, please contact any of us if 
you have additional questions. Our contact information is:
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Stephen Opler | Partner | Barnes & Thornburg LLP
Email: Stephen.Opler@btlaw.com 

Direct: 404.264.4059

3475 Piedmont Road NE | Suite 1700 | Atlanta, GA 30305

Victor Goldfeld | Partner | Wachtell, Lipton, Rosen & Katz
Email: VGoldfeld@wlrk.com 

Direct: 212.403.1005

51 West 52nd Street | New York, NY 10019

Jonathan Goldman | Founder & Managing Partner | Genesis Capital, LLC
Email: jgoldman@genesis-capital.com 

Direct: 404.816.7535

3414 Peachtree Road NE| Suite 700 | Atlanta, GA 30326
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Threshold Questions When Considering an M&A 
Transaction
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 Strategic and Financial Objectives of the Owners and the Company
 Purpose of the Transaction – liquidity, risk diversification, growth capital, 

owners’ distribution or exiting business entirely
 How to Select the Best Advisors (legal, accounting, investment banking, 

estate planning and asset management):
 Cultural Fit

 Qualifications

 Experience

 Commitment to Transaction

 Senior Staffing

 Incumbent advisors vs more specialized advisors
 Independent boutique investment bank vs large multi-service investment 

bank
 Sole advisors vs co-advisors – there may be a role for incumbent legal 

and accounting firms even if they do not lead the transaction
 Co-advising investment banks for expertise or to address another firm’s 

conflicts of interest
 Hiring an independent investment banker for a fairness opinion
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Considerations In Selecting an Investment Banker
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 Why a Company Should Hire an Investment Banker:
 They do these deals every day as their primary business and understand the 

issues and that drive value

 The investment bankers will/should establish price and structure expectations –
the market is evolving in sellers’ favor, so last year’s multiples and terms may 
no longer be accurate predictors

 Reduces impact of transaction on management’s time and attention; investment 
bankers manage the process from beginning to end

 Assures a consistent message is delivered to every potential buyer

 Create real or perceived competition to encourage the buyer to provide a higher 
and better offer.

 They can lead the buyer(s) to a higher value in a way that is difficult for the 
principals to do – especially if the principals expect to continue with the 
business post-closing.  Investment bankers can be the “bad cop”

 Buyers generally prefer to deal with an investment banker because it gives them 
greater certainty the process is being conducted professionally and they also 
are reluctant to deliver bad news to the principals

 Fee incentive structured to align with Company
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Conflict of Interest Considerations

 Recent Delaware decisions have found breach of Board of Directors’ 
fiduciary duties arising from its failure to properly manage Investment 
Bankers’ conflicts of interest

 Potential sources of conflict of interest:
 Investment Banker’s relationship with potential buyers (especially if 

they are clients or client prospects)
 Deal team’s financial interest in potential counterparties
 Investment Banker’s intention to provide financing to buyer (staple 

financing or otherwise)
 Investment Banker’s fee structure
 Other

11

 In re: El Paso Corporation Shareholder Litigation

 In re: Del Monte Foods Corporation Shareholders Litigation

 In re: Rural Metro Corporation Shareholders Litigation
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Assessment of Strategic Alternatives Analyzed

Ownership and Control

Maintain 
Status Quo

 Grow organically
 Increase revenue
 Expand client base
 Penetrate new 

markets niches / 
geographies

 Launch new product 
lines and service 
offerings

 Maintain status quo 
ownership and 
capitalization

Recapitalization w/ 
Owner Distribution

 Utilize leverage to 
provide liquidity for 
shareholders in 
form of dividend

 Can use portion of 
proceeds to buyout 
stakeholders 
(private) or for 
growth capital

 Continue to grow 
organically

Sell Minority 
Equity Interest

 Potential wealth 
diversification

 Maintain 
management team

 Accelerate 
business expansion

 Increase “cushion” 
or “war chest”

 Share execution 
risk

 New partner with 
experience in 
growing businesses

(More) (Less)

Sell Majority
Interest

 Sell majority interest 
to a well-funded 
financial partner

 Maintain some 
ownership interest 
and most likely 
management

 Can establish growth 
platform

 Provide liquidity to 
current owners and 
access to growth 
capital

 Share risk
 Second bite at the 

apple – subsequent 
liquidity

Outright
Sale or Merger

 Liquidity and 
diversification event

 Larger platform with 
greater resources

 Option to maintain 
management with 
certain buyers

 Maximize near term 
valuation

 Eliminate execution 
risk

Complete Acquisition(s)
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Investment Bankers and Legal Counsel – What Roles do 
They Play?

 Primary Legal Counsel Roles include:
 Preparing and negotiating NDAs;
 Reviewing and negotiating Letter of Intent;
 Preparing or reviewing and negotiating definitive agreement;
 Optimizing tax structure;
 Legal due diligence;
 Reviewing and negotiating employment or consulting agreements with key members of 

management;
 Coordinating specialists and other professionals.

 Joint Investment Banker and Legal Counsel Roles include:
 Reviewing NDA comments;
 Preparing bid process letter;
 Reviewing negotiating indications of interest and letter of intent;
 Reviewing or preparing and negotiating definitive agreement;
 Due diligence responses;
 Setting timing of transaction stages and monitoring roles and responsibilities to achieve a 

timely closing;
 Structuring transaction.
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 Complete initial analysis of strategic alternatives and pros and cons of each

 Weigh options against owners and Company goals

 Develop process and timing to best meet goals and objectives

 Organize working group and set timing / roles and responsibilities

 Assistance in assembling and developing information materials concerning the historic and projected financial 
and operating performance of the Company including an Executive Summary, Confidentiality Agreement, 
Confidential Information Materials and Management Presentation 

 Profiling potential acquirers 

 Contacting parties <that have been pre-approved by the Company> to review the potential opportunity

 Establishing an online data room to share with potential parties after execution of an NDA

 Establishing and hosting a virtual Management Presentation; one-to-many format enables interested parties to 
hear the Company story first-hand with minimal time and wear on management

 Reviewing questions from potential acquirers

 Soliciting initial indications of interest and terms related to a potential Transaction

 Evaluating proposals and related terms and presenting findings and comparative results to the owners

Preparation, Determining Type of Transaction and Initial Market Check

Investment Banker’s Role in Typical Sell-Side Engagement

14
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Investment Banker’s Role in Typical Sell-Side Engagement

 Once the Company receives initial offers it is interested in pursuing, inviting selected parties forward in process 
which typically includes in-person Management Meetings, site visits and access to more detailed data

 Formulating negotiating strategy and leading negotiations throughout process

 Coordinating and managing logistics for Management Meetings, site visits and meetings with prospective acquirer

 Coordinating the activities of the professional working group throughout the due diligence process

 Updating the online data room and coordinating due diligence requests

 Managing the timeline and soliciting second bids in the form of a Letter of Intent (this may include more than one 
round)

 Coordinating with legal counsel on key terms of a definitive agreement and ancillary documents

 Working with the Company and insurance broker to secure a favorable initial position on Rep and Warranty 
Insurance policy terms (in lieu of large escrows), to the extent applicable

 Working with the Company tax advisors on structuring to maximize the post-tax outcome to the owners

 Assisting in securing information on and setting up reference checks as requested by the Company related to any 
investor and acquiror

 Working with the Company’s owners and its advisors on other matters pertinent to closing a Transaction

Pursuit and Closing of a Transaction

15
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Key Elements of Investment Banking Engagement

 Fee Structure – aligning incentives

 Retainer (perhaps credited against success fee or limited to X 
months);

 Success (contingency) fee

• Fixed % of enterprise value;

 Increased % for amounts above reasonably expected value;

• Fee earned in a sale of more than 50% but less than all of a 
Company;

• Fee earned if sale is accomplished with more than one sale (i.e. 
divisions or subsidiaries sold separately);

 Tail period;

 Separate fee for fairness opinion

 When are carve-outs appropriate? (e.g. lower fee for transaction done 
with a party already working with Company)

16
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Other Professionals That May be Involved 

 Accountants/auditors;

 Tax accountants;

 Environmental consultants;

 HR and employee benefits experts;

 IP consultants; 

 Industry consultants, management consultants;

 Insurance broker for due diligence purposes; and

 Sell-side Quality of Earnings provider.

17
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Process Considerations

One-on-One Targeted Solicitation Qualified Auction

Mechanism: Identify and contact the top 1 to 3 most 
logical buyers.  Disseminate information 
and negotiate until definitive agreement 
is reached.

Identify and contact up to 10 of 
the most logical buyers.  
Disseminate information and 
request indications of interest.  
Select handful of potential buyers 
and negotiate with each until 
definitive agreement is reached.

Contact range of qualified financial 
and strategic buyers.  Select most 
pre-qualified buyers, request 
indications of interest, negotiate with 
highest bidders with best terms until 
definitive agreement is reached.

Degree of Competitive
Bidding:

Least Moderate Competitive if company is well known.  
May deter some interested buyers.

Pressure on Buyers: Least Moderate Significant

Management Time
Commitment:

Least Moderate Significant

Confidentiality: Most Confidential More Confidential Confidential

Timing: Rapid due to selection of optimal 
candidate universe; however, buyer 
influences process and can introduce 
delays.

Longer than the one-on-one 
approach.

No longer than targeted solicitation if 
properly managed.

Disruption of Business: Least Moderate Significant

Key Benefits: Highest protection against leaks and 
business disruptions.  Can lead to 
quick transactions if there is a “best”
candidate.

Allows healthy competition for 
the company and involves 
minimal disruption.  Allows 
maximum flexibility.

For well-known properties, auction 
maximizes value.  Keeps pressure 
on buyers and ensures timely 
responses.

Key Drawbacks: Potentially lower valuations due 
to circumscribed auction process.  
Lose some negotiating leverage.

Risk of excluding 
some buyers.

Certain buyers are reluctant to 
participate in formal auctions.  
Potentially damaging to reputation if no 
transaction develops.  Significant 
business disruption.

Publicly announce the sale of the 
business.  Disseminate information on 
a broad basis, request indications of 
interest.  Evaluate the structure of bids 
and investigate the background of the 
bidders in order to determine a 
realistic buyer with whom to negotiate 
a definite agreement.

Most competitive. May deter some 
interested buyers. Some valuations 
are likely to be discounted.

Least Confidential

Most

Most

Longest; many parties to share 
information with, many bids to 
analyze.

Most

Casts the widest net, ensuring that 
every potential buyer is aware of 
the sale process and maximizes 
value.  Keeps pressure on buyers 
and ensures timely responses.

May indicate to the marketplace 
that the Company does not 
anticipate a high valuation or that 
the likelihood of a transaction is 
diminished.

Public Auction
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Implied Valuation Considerations

Comparable Public 
Company Analysis

Discounted Cash 
Flow Analysis

Precedent 
Transactions 

Analysis

Strategic Value             
Analysis

Implied Returns
Analysis

 Used to determine financial return metrics 
based on expected performance, price 
paid, and potential future value
 Internal hurdle rates
 Cash-on-cash return 
 Used by Private Equity / Financial Buyers

 Illustrates the relative value of a company 
based on the trading multiples of 
comparable publicly traded companies in 
the particular industry

 Utilizes financial multiples of precedent 
merger or acquisition transactions in a 
comparable industry

 Derives implied current value of projected 
future cash flows generated from 
operations post acquisition

 Methodologies contemplate either a future 
exit or a “perpetual” growth rate

 Used by the buyer and seller to estimate 
strategic value post-transaction
 Buy versus build
 Strategic synergies “ability to pay”
 Return or redeployment of capital

$850 

$900 

$800 
$825 $825 

$850 

$950 

$1,000 

$900 

$1,000 

$925 
$950 

 $700

 $900

 $1,100
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 When is a Fairness Opinion Provided?

 Valuation Analysis: Based on the Opinion or References Only?

Fairness Opinions

20

“Based upon and subject to the foregoing, including the various 
assumptions made, procedures followed, matters considered, and 
qualifications and limitations set forth herein, we are of the opinion, as of 
the date hereof, that the Consideration to be paid to the holders of Shares 
(other than Excluded Shares) pursuant to the Agreement is fair, from a 
financial point of view, to such holders.”

Sample Fairness Opinion
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Reps and Warranties; 
Post-Closing 

Recourse

Optimizing Value Through Structure

 Public v. Private
 Private deals: Stock vs Asset Transaction.  Generally sellers prefer a stock purchase and buyers 

an asset purchase. Alternative structures such as 338(h)(10) and 368 reorg. may be applicable

 Cash, Stock, Note, Earnouts
 Public deal issues.  Election mechanics, fixed vs. floating exchange ratios, etc.

 Deal certainty is critical component of value
 HSR, shareholder approval, third party consents, other
 Break-up fees.  Fiduciary out, reverse break-up fees (financing or regulatory)

 Normalized working capital, cash-free/debt-free and other unique situations

 Possible protections for Buyer
 Indemnity (subject to negotiated limitations on survival, cap, etc.)
 May be backed up by escrow
 Rep and warranty insurance increasingly common (sometimes as sole remedy)

Key Term Strategy

Type of Transaction

Form of Consideration

Conditions to Closing; 
Termination Rights 

and Fees

Closing Adjustments
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Background of the Transaction, Description and Disclosure
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“At 3:00 p.m., Eastern Time on September 12, 2020, a special meeting of the Company Board was convened. Representatives of 
Centerview and BofA Securities summarized the various discussions that had transpired over the course of the prior days between 
the representatives of the Company and representatives of Gilead, Party A and Party B, respectively. The representatives of 
Centerview and BofA Securities then reviewed their respective financial analyses of the proposed transaction. The representatives 
of Wachtell Lipton also provided an overview of the merger agreement, which they indicated was in substantially final form, and 
summarized the resolutions proposed to be adopted by the Company Board to approve the transaction. After an adjournment, the 
special meeting of the Company Board was called back to order at 5:00 p.m., Eastern Time. Prior to the time that representatives of 
the financial advisors joined the meeting, a representative of Wachtell Lipton reviewed the relationship disclosure letters made 
available by the financial advisors prior to the meeting. Representatives of Centerview and BofA Securities then joined the meeting. 
Representatives of Centerview rendered to the Company Board an oral opinion, which was subsequently confirmed by delivery of a 
written opinion dated September 12, 2020 that, as of that date and based upon and subject to various assumptions made, 
procedures followed, matters considered, and qualifications and limitations upon the review undertaken in preparing its opinion, the 
merger consideration to be paid to the stockholders of the Company (other than as specified in such opinion) pursuant to the merger 
agreement was fair, from a financial point of view, to such holders. Representatives of BofA Securities then delivered to the 
Company Board an oral opinion, which was confirmed by delivery of a written opinion dated September 12, 2020, to the effect that, 
as of that date and based on and subject to various assumptions and limitations described in its opinion, the merger consideration to 
be received by the stockholders of the Company (other than holders of Excluded Shares (as defined in the merger agreement)), was
fair, from a financial point of view, to such holders. A representative of Wachtell Lipton summarized the terms of the proposed final 
form of the merger agreement and reviewed the Company Board’s fiduciary duties under Delaware law in connection with a 
potential sale of the Company. The Company Board unanimously approved the merger agreement and resolved to recommend that 
the stockholders of the Company accept the offer and tender their shares to Gilead pursuant to the offer.”

Sample Excerpt
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Typical Timetable and Considerations
Illustrative Transaction Timetable*

*Timetable does not account for availability of Company data, legal or accounting timing, or holiday schedules or other conflicts.

Solicitation (Weeks 1-2)
 Contact Pre-Approved Buyers
 Circulate Teaser
 Execute NDAs
 Circulate Confidential Materials 
 Share Select Info in Data Room 

(Weeks 3-4)
 Conduct Calls Meetings to Discuss Business
 In some cases: Conduct 1 to many Management Meeting
 In other cases: “Fireside chats” 
 Address Questions
 Continue to Populate Online Data Room

(Week 7)
 Review Indications of Interest
 Select Short List of Prospective Buyers
 Finalize Management Presentation / Data Room

(Week 12+)
 Facilitate Final Due Diligence
 Finalize Terms of Transaction
 Sign Definitive Agreement
 Receive any approvals, HSR, 

satisfy other conditions precedent
 Close Process

(Week 5-6)
 Receive Indications of Interest

(Week 11)
 Solicit Letters of Intent
 Review Letters of Intent
 Negotiate Key Terms
 Request Purchase Agreement Mark-Up 
 Select Final Buyer(s)

 Management Meetings / Site Visits
 Grant Full Access to Data Room
 Facilitate in Depth Due Diligence

(Weeks 8-10)

Market Check Pursuit & Closing of a Potential Transaction

 Organizational Meeting 
 Compile Initial Due Diligence Materials
 Complete Initial Analysis of Strategic Alternatives
 Confirm Process to meet Owner Objectives
 Financial Considerations: Standalone entity vs division  

- Audit / Quality of Earnings
 Prepare Confidential Materials (NDA, Teaser, CIM) 
 Create & Populate Initial Online Data Room 
 Finalize Prospective Buyer / Investor List

Organizational Period (Typically 30 Days)

S M T W T F S S M T W T F S S M T W T F S S M T W T F S S M T W T F S S M T W T F S
1 2 3 4 5 6 1 2 3 4 5 6 1 2 3 1 1 2 3 4 5 1 2 3

7 8 9 10 11 12 13 7 8 9 10 11 12 13 4 5 6 7 8 9 10 2 3 4 5 6 7 8 6 7 8 9 10 11 12 4 5 6 7 8 9 10
14 15 16 17 18 19 20 14 15 16 17 18 19 20 11 12 13 14 15 16 17 9 10 11 12 13 14 15 13 14 15 16 17 18 19 11 12 13 14 15 16 17
21 22 23 24 25 26 27 21 22 23 24 25 26 27 18 19 20 21 22 23 24 16 17 18 19 20 21 22 20 21 22 23 24 25 26 18 19 20 21 22 23 24
28 28 29 30 31 25 26 27 28 29 30 23 24 25 26 27 28 29 27 28 29 30 25 26 27 28 29 30 31

30 31

MONTH 1 MONTH 2 MONTH 3 MONTH 4 MONTH 5 MONTH 6
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