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of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
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What we’ll cover

• The Delta Variant 
– The science
– The reactions

• The latest regulatory guidance: CDC, OSHA, EEOC
• Employer Toolkit
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Delta variant – the science
• Variant emerged in March 2021 (India), now in 130 countries
• More transmissible than Delta*

– CDC internal document suggests Delta variant more transmissible than MERS, SARS, 
Ebola, common cold, seasonal flu and smallpox, akin to chicken pox

• Symptoms emerge faster (2x Alpha rate) – compromising immunities
• Now the dominant variant in US accounting for more than 93% all new infections
• WHO has classified Delta variant as a “variant of concern”: increased 

transmissibility, more severe disease or reducing benefit of current vaccines
• Newer mutations showing increasing transmissibility: “Delta Plus variant (India), 

Lambda variant (Peru) and B.1.621 (Columbia)

*Source: U.S. Center for Disease Control, “Improving communications around vaccine breakthrough and vaccine effectiveness” 
(July 29, 2021)
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Delta variant – the science
• Full vaccination does not fully prevent infection or illness from Delta 

variant or transmissibility; some data that re-infection does not last as long
– Breakthrough infections: In recent outbreak in Barnstable County, Mass, 350 or 

470 persons who caught virus were fully vaccinated.*  
– Initial US observations from Barnstable is lower rates of hospitalization and death 

(As of 7/27/21, five Barnstable outpatient patients hospitalized, none died)*
– Three new studies in Canada, Singapore and Scotland suggest variant increases 

risk of hospitalization and death*
– Singapore study suggests variant doubles the rate of pneumonia
– New studies from England and Scotland find people infected with Delta twice as 

likely to be hospitalized, and vaccine effectiveness has decreased for illness, 
hospitalization and death

Source: U.S. Center for Disease Control, “Improving communications around vaccine breakthrough and vaccine effectiveness” 
(July 29, 2021)
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Delta variant – the science
• Rate of infection is growing in US

– Barnstable outbreak demonstrated that virus is more transmissible, even among fully 
vaccinated individuals

– Internal CDC documents indicate breakthrough cases will increase particularly among 
the immune compromised and elderly 

• In May, hospitalizations of fully vaccinated increased to 9%, in-hospital deaths of fully vaccinated 
increased to 15%

• Reduced effectiveness of vaccines against infection in immunocompromised populations (between 
59% and 80% effective) 

• Reduced effectiveness of vaccines against infections in nursing home settings (between 65% and 
75%)

– CDC projects 35,000 breakthrough cases per week (21 of every 100,000 fully vaccinated)
– University of Washington Institute for Health Metrics and Evaluation predicts 

(controversially) Delta variant will peak mid-August to September at 450,000 daily 
infections, and a total of 76,000 deaths by November 1, 2021
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Delta variant – the science

“Given higher transmissibility and current vaccine 
coverage, universal masking is essential to reduce 

transmission of the Delta variant.”

Source: U.S. Center for Disease Control, “Improving communications around vaccine breakthrough and vaccine 
effectiveness” (July 29, 2021)
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Delta variant – the reactions
• Lockdowns in urban areas in Australia, China, South Africa. Indonesia
• Travel bans imposed by Hong Kong, Germany, Taiwan, Israel
• As of 8/01/21 Dr. Anthony Fauci opined no US lockdowns needed due to 

vaccination rates, no update
• Vaccination mandates: increasing among public and private employers in 

US, while Montana the first state to prohibit vaccine mandates by 
employers as discriminatory and violation of state’s human rights laws

• Vaccine passports required in New York City
• On 8/23/21 FDA granted first full approval of vaccine- Pfizer BioNTech; 

blunting opposition to vaccination mandates based on EUA
• New guidance from CDC and OSHA is expected to evolve, and local 

authorities are expected to issue mandates and potentially lockdowns
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The latest guidance from the CDC (8/20/21)
• To reduce the risk of infection from Delta variant and reduce 

transmission to others, even fully vaccinated people –
– Should get mRNA booster shot if moderately to severely compromised 

immune system (cancer, transplant, HIV, steroids, 
immunodeficiency)(no recommendation yet on J&J shot)

– Should wear a mask indoors in public if in an area of substantial or high 
level of community transmission

• High: At least 100 new cases per 100K residents over past week or 10%+ 
positivity rate 

• Substantial: 50-100 cases per 100K, 8-10% positivity rate
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The CDC heat map (8/21/21)
• 89.32% US Counties at 

High Level
• 6.24% US Counties at 

Substantial Level
=

• 95.56% US Counties 
subject to indoor mask 
recommendation, 
regardless of vaccination 
status (“universal 
masking”)
Source: covid.cdc.gov/covid-data-
tracker/#county-view
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The latest guidance from OSHA: Emergency 
Temporary Standard for COVID-19 (6/21/21)
• Emergency Temporary Standard published and applicable to all health care settings 

where employee provides health care services, Including hospitals, nursing homes, 
assisted living facilities, emergency responders, home healthcare, and employees in 
ambulatory care facilities where suspected or confirmed COVID-19 patients are 
treated (certain exceptions for non-hospital ambulatory care and home health care 
where vaccination and screening applied)

• OSHA also has published field inspection and enforcement procedures for the ETS
• ETS is effective

– Employers must comply with most provisions by 7/06/21
– Employers must comply with barriers, ventilation and training requirements by 7/21/21
– After legal challenges, OSHA has extended comment period to 8/20/21
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The latest guidance from OSHA: Emergency 
Temporary Standard for COVID-19
• Requirements of the ETS

– COVID-19 plan
– Patient screening and 

management
– Standard and Transmission 

based requirements
– Personal Protective Equipment
– Aerosol-generating procedures 

(“AGP”)
– Physical distancing/barriers

– Cleaning/disinfection
– Ventilation
– Health screening/medical 

management
– Vaccination
– Training
– Anti-retaliation
– Recordkeeping 
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The latest guidance from OSHA: Emergency 
Temporary Standard for COVID-19
• Other key aspects of ETS:

– Employer must conduct workplace-specific hazard assessment to ID 
COVID-19 workplace hazards

– Notification procedures
– Vaccination - paid leave to get vaccine or for any side effects of vaccine
– Medical removal provisions with medical removal protection benefits 

based on size of employer (500+ employees – up to $1400/wk; fewer 
than 500 employees up to $1400/wk for 2 weeks, then up to 
$1000/wk)
• Can offset paid sick time (public or employer-funded), administrative leave pay
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The latest guidance from OSHA for non-healthcare 
employers
• General Duty clause and other guidance continue to apply
• Employers need not take same precautions for “fully vaccinated” employees as 

taken for unvaccinated people (such as masking, social distancing)
• Preventative safety measures include hazard assessment, COVID-19 prevention 

program; employee education, PPE, physical distancing, barriers, isolation, anti-
retaliation

• Employer can offer vaccines and may require vaccination to reduce the number of 
employees at risk for infection in the workplace (exception for employee who 
refuses based on reasonable belief s/he has a medical condition that creates a real 
danger of serious illness or death) 

• OSHA does not mandate current EUA COVID-19 vaccinations, refers to CDC guidance
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The latest guidance from OSHA for non-healthcare 
employers - masking
• OSHA has no Standard for universal masking for COVID-19 (masking for 

vaccinated and unvaccinated workers)
• For worksites designated by OSHA as subject to “heightened guidance” (i.e., 

manufacturing; meat, seafood, and poultry processing; high-volume retail and 
grocery; and agricultural processing settings), OSHA guidance is to require 
universal masking in geographic areas of high or substantially high community 
transmission 

• OSHA largely defers to CDC; expect updates
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The latest guidance from OSHA for non-health care 
employers
• Educate workers on COVID-19 policies – in language they understand – workplace policies, encourage 

vaccination, no retaliation
• Maintain ventilation systems – preventative maintenance, maximize outside air supply, install air filters 

with MERV 13 or better
• Perform routine cleaning and disinfection – still recommended even though CDC says risk of infection 

from surface is “low”
• Record and report COVID-19 infections and deaths –Only report overnight hospitalization if within 24 

hours of last exposure and only report deaths if occurs within 30 days of last exposure.  OSHA not 
enforcing recording adverse reactions to COVID vaccines even if mandatory (through May 2022)

• Grant paid time off to get vaccinated (if less than 500 EEs may be eligible for tax credit for voluntary 
extension of FFCRA until 9/30/21) 

• Instruct employees to stay home if infected, sick or in close contact with COVID-19 positive indiv. –
ensure attendance policies are non-punitive.  May offer paid time off (voluntary extension of FFCRA).  
All employees with symptoms stay home, even vaccinated 

• Social Distancing – staggered work schedules, physical barriers, etc.
• Provide face coverings - free of charge
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Watch for additional workplace safety requirements 
in states (and cities!) where you have workers

• States can and do implement separate legislation, regulations 
or executive orders imposing COVID-19 workplace protections
– States with such protections include California, Illinois, Kentucky, Massachusetts, 

Michigan, Minnesota, Nevada, New Jersey, New York, Oregon, Pennsylvania, Rhode 
Island, Virginia, Washington State

– State mandates include distancing, barriers, face masks and other PPE, capacity, 
sanitation, reporting, worker notification, anti-retaliation
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The latest guidance from the EEOC
• EEOC enforcement not to interfere with CDC guidance
• H1N1-era pandemic guidance still generally applies
• EEO laws do not prohibit employer from mandating 

vaccination, proof of vaccination (“passports”), temperature 
screening, screening questions about symptoms or travel, 
COVID-19 diagnosis, fitness for duty
– Same standards must be applied to all unless employer has 

“reasonable belief” based on “objective evidence” that individual 
may have COVID-19.
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What’s in my toolkit? 
Preventative requirements for workplace (re)entry
• Generally, employers can mandate:

– Screening questions about current symptoms
– Screening questions about recent travel
– Screening questions about vaccination status 
– Proof of vaccination or, if none given, ongoing masking
– Vaccination or a combination of masking, social distancing and frequent 

testing (private employers, expect public employers soon)
– Ongoing social distancing
– Temperature checks (guidelines indicate this is not as accurate as other 

safeguards and cannot be considered dispositive of illness) 
– Fitness for duty after COVID-19 or isolation/quarantine
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What’s in my toolkit? 
Solutions for multi-jurisdictional employers
• Revise or implement an expansive pandemic policy

– Grounds for preventative measures, i.e., “public health emergency,” striving to follow CDC, other 
regulatory requirements to enhance worker, workplace and public safety

– As allowed by law, scope of measures to be implemented at employer’s sole discretion to 
implement or modify with notice, subject to discipline for violations

– For example, specify that to the extent allowable by law employee must:
• vaccinate (can specify with FDA approved vaccine or EUA vaccine) and mask unless subject to an approved 

accommodation
• Vaccinate or mask and social distance if not vaccinated or otherwise subject to an approved accommodation

– Anti-discrimination, anti-retaliation provisions (do not forget to include all Title VII categories 
plus requests for accommodation, complaint, participation in investigation)

– Accommodation/objection processes with contact information, instructions (management and 
employees), and standardized forms
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What’s in my toolkit? 
Solutions for multi-jurisdictional employers
• Create, circulate and document attestation or certification

– Employee has read and will comply with policies (restate relevant provisions)
– For example, specify that employee will follow employer’s policies and requirements to 

vaccinate and mask, or to vaccinate or mask and social distance; if not vaccinated or 
subject to an approved accommodation

– Employee understands is subject to discipline up to and including termination for non-
compliance with employer’s policies including (among others) pandemic, discrimination, 
harassment and retaliation

– Employee acknowledges processes for accommodations/objections (with contact 
information)
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COVID-19 Resources at B&T
Visit our 
Resources Page

Visit the link that sits on 
the homepage of 
btlaw.com to get updated 
information about how the 
firm is supporting its 
clients during the 
pandemic.
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B&T Subscription Center 

Sign Up! OR 
Update your 
subscription 
Visit the Insights & Events 
link that sits on the 
homepage of btlaw.com
and on the bottom of the 
page you can select our 
subscription center to 
update your preferences. 
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These materials were prepared by the attorneys at the law firm of 
Barnes & Thornburg LLP.  These materials present general information 
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topics. Although these materials present and discuss labor and 
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Legal advice may be given and relied upon only on the basis of specific 
facts presented by a client to an attorney.  Barnes & Thornburg LLP and 
the authors of these materials hereby disclaim any liability which may 
result from reliance on the information contained in these materials.
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I’m Not Just a Lawyer!

I’m also a: 
• Dad
• Husband
• Amazing T-Ball Coach!
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Just A Few Disclaimers! Please Be Advised…

There is a lot of information, so we won’t cover everything

This webinar is not a substitute for advice of counsel

Humor does not mean the covered issues are taken lightly
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COVID 19 – Long Haulers:  
1. What is a “Long Hauler”?
2. Addressing employees with ongoing symptoms 
3. Sick Leave, Workers Comp., Medical Leaves, and 

Disability Insurance
4. Don’t Discriminate and Reasonable 

Accommodations
5. Requiring Vaccinations?

Agenda:



What is a “Long Hauler”?   Not this type!
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Since the Beginning
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Long Haulers   

Most people who have coronavirus disease 2019 
(COVID-19) recover completely within a few weeks. But 
some people — even those who had mild versions of 
the disease — continue to experience symptoms after 
their initial recovery.

These people sometimes describe themselves as "long 
haulers" and the conditions have been called post-
COVID-19 syndrome or "long COVID-19." These health 
issues are sometimes called post-COVID-19 conditions. 
They're generally considered to be effects of COVID-19 
that persist for more than four weeks after you've been 
diagnosed with the COVID-19 virus.
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The Mayo Clinic identifies these common signs and 
symptoms that linger over time:

Fatigue Memory, concentration or sleep 
problems

Fever

Shortness of breath or difficulty 
breathing

Muscle pain or headache Dizziness when you stand

Cough Fast or pounding heartbeat Worsened symptoms after 
physical or mental activities

Joint pain Loss of smell or taste

Chest pain Depression or anxiety
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Long Haulers in the News   

Lewis Hamilton's long COVID concern after 
dizziness and fatigue at Hungarian Grand Prix.

• Hamilton appeared to be struggling - he 
needed help to get to the podium and 
appeared too weak to hold the celebratory 
bottle of champagne.

• At a post-race news conference, the 36-
year-old said: "I haven't spoken to anyone 
particularly about long COVID, but I think it 
is lingering there.”
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For Those of you in Boston  

Cam Newton also reported 
symptoms of brain fog and 
exhaustion for weeks after 
being cleared to return to 
football last season. 
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Why does this matter to employers?  
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What do employers do?

• Document the condition/ongoing 
health issues 
⎻ You don’t have to just take the 

employee’s word for it. 
⎻ Treat the situation like you 

would for other heath issues 
and absences

• Keep it confidential, as it is a 
health issue. 
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When Can We Ask for a Doctor’s Note?

• Employers are permitted to ask for a doctor’s note 
when an employee requests a reasonable 
accommodation for their disability and the disability 
is not obvious/visible. 

• May request a Dr. Note if an employee requests 
FMLA leave.

• Employees on worker’s compensation also need to 
provide regular treating provider status reports. 

• May require doctor’s note if employee has 
exhausted their sick leave (don’t require if it 
interferes with their 3 days of guaranteed sick 
leave).

• May require to the extent employers need to ensure 
the employee is not contagious and/or cleared to 
return to work.
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Is sick leave is available?
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American Rescue Plan Act – Optional Extension of FFCRA

45

The Families First Coronavirus Response Act (FFCRA) required private sector employers with 
fewer than 500 employees to provide their employees with paid sick leave and expanded family and 
medical leave for specified reasons related to COVID-19. It expired on December 31, 2020.

On March 11, 2021, the American Rescue Plan Act (ARPA) was passed, which extended 
the benefits provided under the FFCRA. 

• Makes employers participation in providing FFCRA benefits Optional (they were mandatory), with 
the enticement that employers will get dollar for dollar tax credits if they participate. 

• The American Rescue Plan reset employees’ FFCRA sick leave rights on April 1, 2021. Therefore, if an 
employee had previously exhausted their 10 day/80 hour limit of Paid Sick Leave under the FFCRA, as of 
April 1, the employee now has an additional 10 day/80 hours for use. 

• Any time previously unused from Paid Sick Leave under the FFCRA did not carry over after April 1st.



American Rescue Plan Act – Eligibility 
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Here are the following reasons an employee can be eligible for paid leave under the ARPA. This list was 
expanded from the FFCRA to promote COVID-19 vaccination and testing.
1. The employee is unable to work because they are obtaining a COVID-19 vaccine.
2. The employee is unable to work because they are recovering from any illness, injury or condition related to 

receiving the immunization.
3. The employee is seeking or waiting for the results of a COVID-19 diagnostic test or a medical diagnosis 

because they have been exposed to COVID-19 or because the employer requested the test or diagnosis.
4. The employee is subject to a Federal, State, or local quarantine or isolation order related to COVID-19.
5. The employee has been advised by a health care provider to self-quarantine due to concerns related to 

COVID-19.
6. The employee is experiencing symptoms of COVID-19 and seeking a medical diagnosis.
7. The employee is caring for an individual who is subject to a quarantine order as described above.
8. The employee is caring for a child if the school or place of care has been closed, or the child-care provider 

of the child is unavailable, due to COVID-19 precautions.
9. The employee is experiencing any other substantially similar condition specified by the Secretary of Health 

and Human Services in consultation with the Secretary of the Treasury and the Secretary of Labor.



State Laws Can Offer Even More Sick Leave (and it may be 
mandatory)

47

CA Paid Sick Leave CA 2021 COVID-19 
Supplemental Paid Sick Leave

(1) Diagnosis, care, or treatment of an existing health 
condition of, or preventive care for, an employee or an 
employee’s family member.
(2) For an employee who is a victim of domestic 
violence, sexual assault, or stalking, the purposes 
described in subdivision (c) of Labor Code Section 230 
and subdivision (a) of Section 230.1.

(1) Caring for Yourself: The covered employee is subject to 
quarantine or isolation period related to COVID-19, has 
been advised by a healthcare provider to quarantine, or is 
experiencing COVID-19 related symptoms and seeking a 
medical diagnosis.

(2) Caring for a Family Member: The covered employee is 
caring for a family member subject to a COVID-19 quarantine 
or isolation period or has been advised by a healthcare 
provider to quarantine due to COVID-19, or is caring for a child 
whose school or place of care is closed or unavailable due to 
COVID-19 on the premises.

(3) Vaccine-Related: The covered employee is attending a 
vaccine appointment or cannot work or telework due to 
vaccine-related symptoms.



How much paid leave is provided, and when is it available?
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CA Paid Sick Leave CA 2021 COVID-19 
Supplemental Paid Sick Leave

1 hour for every 30 hours worked or another 
approved method; employer may cap accrual 
at 48 hours and cap use at 3 days or 24 hours, 
whichever is greater, within a 12 month period.

Begins to accrue upon hire & may be used after 
90 days

• For employers with 25 or more employees. 
• 80 hours for those considered full-time 

employees.
• For part-time employees with a normal 

weekly schedule, the number of hours the 
employee is normally scheduled to work 
over two weeks.

• For part-time employees with variable 
schedules, 14 times the average number of 
hours worked per day over the past 6 
months.

• Effective January 1, 2021 through September 
30, 2021. 



Other States & Cities with Emergency COVID Leave Laws
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Other States that have COVID sick leave 
(samples)

Examples of City Leave Laws

• Arizona
• Massachusetts
• Nevada
• New York
• New Jersey
• Washington
• Washington, D.C. 

Other states also have mandatory paid sick 
leave laws that are not restricted to COVID use 
(Connecticut; Oregon; Vermont). 

Seattle, WA

In addition to California’s 2021 COVID 
Supplemental Paid Sick Leave Act, these cities 
also have sick leave laws related to COVID. 

Long Beach; LA; Marin; Oakland; San Francisco; 
Santa Rosa; and Sonoma County. 

Philadelphia and Pittsburgh had local paid-sick-
leave ordinances that just expired in June 2021.
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Is there Worker’s Compensation?
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Leave For Work-Related Injury:  WC Eligibility
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• Applies to all employers, regardless of size
• Applies to all employees – full time, part time, 

temporary, seasonal, exempt, non-exempt.
• No minimum service requirement – applies 

immediately upon employment.



Presumption of Worker’s Compensation (SB 1159)

52

• SB 1159 codifies the COVID-19 presumption created by Executive 
Order N-62-20 and provides two new rebuttable presumptions 
that an employee’s illness related to coronavirus is an 
occupational injury and therefore eligible for workers’ 
compensation benefits if specified criteria are met. Employees 
who are sick can stay home and be provided workers’ 
compensation benefits, thereby reducing the spread of the virus 
to others at work and in the community.

• It applies to employees who get sick or injured due to COVID-19 on 
or after July 6, 2020, by creating a rebuttable presumption of 
eligibility for workers’ compensation benefits if specified criteria are 
met.



Workers’ Comp:  Suggestions
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• Pay your premiums
• Provide Employees with all notice of claim 

forms
• Post all worker’s compensation posters
• Be a squeaky wheel with your claims adjuster
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Does the Person Qualify for FMLA 
Leave?
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FMLA :
Eligibility Requirements

55

• 1 year service
• 1250 hours worked in last 12 months
• 50 employees within 75 miles
• Take medical leave to: 

o Care for yourself.
o Care for a family member who is seriously ill.
o Bond with a new child.
o Participate in a qualifying event because of a family 

member’s military deployment to a foreign country.



FMLA Duration
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• 12 workweeks, unpaid, job-protected 
leave (26 military caregiver)

• Leave generally runs concurrently with 
state leaves

• Intermittent and reduced schedules
• Different Methods for counting 12-

month period for computing eligibility
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What about disability Insurance?
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Disability Insurance Eligibility

58

• Must be currently employed. 
• Unable to work and are losing wages because of 

employee’s own non-work-related illness, injury, or 
pregnancy. 

• Includes an illness or injury, either physical or mental, 
which prevents employee from performing your regular 
and customary work.



Disability Insurance For Employees
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• California Disability Insurance (DI) provides wage replacement 
benefits but does not provide job protection. 

• DI provides up to 52 weeks of paid benefits.
• In California, Employers do not pay for the DI benefits. Both are 

funded by workers through the State Disability Insurance (SDI) 
deduction from worker’s paychecks. 



Disability Insurance Suggestions (for California)
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• Employers must make sure they are withholding DI 
contributions from paychecks. 

• Provide Employees with Disability Notices.

• Make sure your Disability Work Posters are Up.
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Don’t Discriminate -
Potential Coverage under ADA and 

FEHA
61



https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-vaccines/how-they-work.html
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When is “Long COVID” a Disability

63

• President Issues Executive Order that incorporates guidance from 
the Department of Justice, that “long COVID” will be considered a 
disability “if the person’s condition or any of its symptoms is a 
‘physical or mental’ impairment that ‘substantially limits’ one or 
more major life activities.”

• But long COVID is not always considered a disability under the new 
guidelines. The agency said an “individualized assessment is 
necessary to determine whether a person’s long COVID condition or 
any of its symptoms” limits their abilities.



Accommodating Long Haulers

64

• Labor Department clarifies that employers must try to reasonably 
accommodate workers who have been diagnosed with a disability 
because of long COVID, like by providing modified equipment or 
work schedules.

• Equal Employment Opportunity Commission, clarified that an 
employer doesn’t have to provide an accommodation for an 
employee if it would cause an “undue hardship” or is too expensive.

• If covered by the ADA, then must also participate in the interactive 
process to determine if an accommodation is possible. 
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Requiring Employees Vaccinate 
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https://www.cdc.gov/coronavirus/201
9-ncov/vaccines/different-

vaccines/how-they-work.html

https://www.cdc.gov/coronavirus/2019-
ncov/vaccines/different-vaccines/how-

they-work.html

https://www.cdc.gov/coronavirus/2019-
ncov/vaccines/different-vaccines/how-they-

work.html
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Mandatory Vaccination Policy - Options

1. Immediate.
2. Phase-In.
3. Either get vaccinated or test weekly.
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Option 1.  Mandatory Vaccination Policy – Immediately

All employees must be fully 
vaccinated*

*  Of course, with exceptions based on 
medical conditions and sincerely held 
religious beliefs.
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Littler’s HR Textbook, Chapter 1:  Work Rules

• If you have a work rule, you better be ready to enforce it.
• May lose employees, and how will that effect business?
• Be consistent (no selective enforcement).
• Use proper documentation.
• And be sure you have it documented.
• Don’t forget to document! 
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Option 2.  Mandatory Vaccination Policy – Phase-In

1. All employees hired on or after 
September 1, 2021, must be fully 
vaccinated*.

2. By January 1, 2022, all employees 
must be fully vaccinated*.

*  Of course, with exceptions based on 
medical conditions and sincerely held 
religious beliefs.
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Option 3.  Mandatory Vaccination Policy – Or Get Tested 
Weekly

All employees must be fully 
vaccinated,*or get a COVID test 
every week.

*  Of course, with exceptions based 
on medical conditions and sincerely 
held religious beliefs.
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Who Pays for the Testing?

Remember to pay for the 
employees’ COVID testing if it is 
required.
Pay hourly employees for their 
time to go get tested, as it is at 
your direction (suffer and permit 
standard). 
This standard and analysis 
changes depending on what state 
you are in!
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Watch out for Legislation on the Vaccine Issue!
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This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal advice 
or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute. Although 
this information attempts to cover some major recent developments, it is not all-inclusive, and the current status of 

any decision or principle of law should be verified by counsel.    

Richard L. Gillespie
Tel: 925.949.2389 

Email: rgillespie@littler.com
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