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Campaign Activity and 
Political Speech by
Public Employees
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Political activity – the 
Hatch Act and progeny
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Federal employees and 
federally-funded 
employees barred from 
some partisan activity
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5 USC secs. 7321 – 7326 
and
5 USC secs 1501 - 1508
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State or local limits– principal 
employment in activity 
financed in whole or part by 
the US
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Covered staff cannot use 
their position to affect an 
election or nomination
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May not coerce, command or 
advise other officers or 
employees to pay, lend or 
contribute to political causes
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If salary is funded, even 
indirectly, by federal funds, 
cannot run for partisan 
elective office
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The Hatch Act is more 
restrictive
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Most federal employees 
are “lesser restricted”
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Cannot use official position 
to influence or interfere 
with elections
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Cannot solicit or receive 
campaign contributions, 
including hosting fundraisers
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Cannot run for partisan 
office
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Cannot solicit or discourage 
participation of anyone with 
business pending before their 
office
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No political activity while on 
duty, in their office, wearing a 
uniform or insignia, or using 
federal vehicle
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Cannot display or distribute 
campaign materials at work, post 
social media comments, perform 
political work
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May not use email while at 
work to advocate for 
partisan causes
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But employees are free to 
engage in other activity on 
their own time and with 
their own resources
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Further restricted 
employees are more 
limited
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Federal election, 
intelligence, personnel, 
criminal justice and 
career executives
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Cannot actively participate 
in campaigns, such as 
doing doors or distributing 
leaflets
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Cannot organize 
political gatherings or 
partisan clubs
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Cannot use authority or 
title to influence or 
interfere with elections
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No political activity at 
work or while on duty
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Nonpartisan activity 
remains permissible
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Violations are investigated 
by the federal Office of 
Special Counsel, an 
independent agency
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Enforcement is before the 
Merit Systems Protection 
Board
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Penalties can include 
discharge; the MPSB can 
order withholding of 
federal funds
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Generally, OSC uses warnings 
to stop violations.  
Reprimands may be imposed.
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The MSPB is to consider 12 
factors identified in 
Douglas v. Veterans Admin., 5 
M.S.P.R. 280, 305 (1981)
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The Douglas factors are 
similar in concept to the 7 
standards applied in labor 
arbitration 

36



After 2012 amendments, discharge 
is no longer presumed, but remains 
an available remedy, Special Counsel 
v. Lewis, aff'd sub nom. Lewis v. 
Merit Sys. Prot. Bd., 594 F. App'x 974 
(Fed. Cir. 2014)
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States may have similar 
limits on state or local 
political activities, e.g., 
Wis. Stats. sec. 230.40
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The Hatch Act has been found 
constitutional many times, including
U. S. Civil Serv. Comm'n v. Nat'l Ass'n of 
Letter Carriers, AFL-CIO, 413 U.S. 548, 
567, 93 S. Ct. 2880, 2891, 37 L. Ed. 2d 
796 (1973).
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Non-Partisan
Speech
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Speech in an official 
capacity
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The First Amendment protects speech, 
but does not constitutionalize 
grievances, es

Garcetti v. Ceballos, 547 U.S. 410, 420, 
126 S. Ct. 1951, 1959, 164 L. Ed. 2d 689 
(2006)
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Complaints about misuse of funds or 
improper procedures are not 
protected speech,
Soderlund v. Zibolski, 2016 WI App 6, 
¶ 45, 366 Wis. 2d 579, 603, 874 
N.W.2d 561, 572
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Complaints of official misconduct 
are not protected if made in the 
course of duties, Corn v. 
Mississippi Dep't of Pub. Safety, 
No. 19-60247, 2020 WL 1471843 
(5th Cir. Mar. 26, 2020)
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Job-required and job-related 
speech will not be protected, 
Williams v. Dallas Indep. Sch. 
Dist., 480 F.3d 689, 693 (5th Cir. 
2007)
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The breadth of post-
Garcetti decisions 
would seem chilling.
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Thank You

Mark Hazelbaker
Kasieta Legal Group
mh@kasieta.com
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What We’ll Cover

• Basic 1st Amendment issues when 

regulating political signs

• The Reed v. Town of Gilbert decision

• Court rulings since Reed

• Responding to Reed: Basic Do’s and 

Don’ts
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First Amendment in Sign Regulation

• Government regulation of political signs loses the normal 

presumption of constitutionality and is subject to 

heightened scrutiny

• Government has greater leeway regulating political signs 

on public property vs. on private property

• Most sign ordinances contained at least a few provisions 

of questionable constitutionality even before Reed … 

and much more after

• Sign litigation is common, expensive, and risky
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Content Neutrality
Viewpoint Neutrality

• Content neutrality looks at subject matter 

• Viewpoint neutrality looks at point of view

– a ban on all signs is content neutral and viewpoint 
neutral 

– a ban on all political signs is not content neutral 
but is viewpoint neutral 

– a ban on signs that criticize government is neither
content neutral nor viewpoint neutral 
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Public Forum Analysis

• Classifications of public property 

– Traditional public fora: sidewalks and public parks, 
content neutrality required 

– Designated public fora: content neutrality 
required 

– Limited public fora: viewpoint neutrality required, 
reasonable in light of forum’s purpose 

– Nonpublic fora/nonforum: viewpoint neutrality 
required, reasonable in light of forum’s purpose
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Regulating Signs on Public Property

• City Council v. Taxpayers for 
Vincent, 466 U.S. 789 (1984) 
– allows content-neutral time, 

place or manner regulations of 
signs on public property – or 
even prohibition of all signs on 
public property

– BUT … Vincent’s allowance of a 
ban does not apply if public 
property is a traditional public 
forum. 

• See, e.g., Flaherty v. Knapik, 
999 F.Supp.2d 323 (D.Mass. 
2014) (“tree-belt” found to 
be a traditional public 
forum)
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Reed v. Town of Gilbert, AZ

• 587 F.3d 966 (9th Cir. 2009), on 
remand, 832 F.Supp.2d 1070 (D. Ariz. 
2011), affirmed, 707 F.3d 1057 (9th Cir. 
2013), reversed and remanded, 135 
S.Ct. 2218 (2015).
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Reed v. Town of Gilbert, AZ

• “Temporary Directional Signs Relating to a Qualifying Event 

(non-profit)”

– 6 s.f. sign allowed for 12 hrs before/1 hr after event

– no more than 4 signs on any property (w/ owner’s 

consent)

• “Political Signs”

– unlimited number of signs up to 32 s.f.

– no time limit before election - removal 10 days after

• “Ideological Signs”

– Unlimited number/time for signs up to 20 s.f.
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Reed v. Town of Gilbert, AZ
Signs at Issue

“Qualifying Event” Sign “Political Sign”
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Content-neutrality
Circuit Split

“Need to Read” – 8 & 11 

• Do you have to look at the 

message to determine if the 

rule applies?

• If so, it is content-based.

– political or election signs

– real estate signs

– directional/Identification signs

– instructional signs

– construction signs

– nameplate signs

– price signs

– home occupation signs

“No-censorship” – 3, 4, 6, 7 & 9

• Is the government trying to 

regulate or censor content?

• If not, it is content-neutral 

because:

– local government needs some 

leeway in navigating through 

First Amendment law 

– a limited number of content-

based provisions that are not 

intended to censor or restrict 

speech is acceptable
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Reed v. Town of Gilbert, AZ

• Court rules 9-0 that challenged code 

provision is unconstitutional 

• 6-3 majority opinion. Thomas, joined by 

Roberts, Scalia, Kennedy, Alito & Sotomayor; 

plus concurrence by Alito joined by Kennedy 

& Sotomayor

• Breyer and Kagan, joined by Breyer and 

Ginsburg, each file opinion concurring only in 

the judgment
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Reed v. Town of Gilbert, AZ
Majority Opinion

• “On its face” Rule:  If you have to read the 

message displayed to determine how a sign is 

regulated, then that regulation is content-based.

• “Some facial distinctions based on a message are 

obvious, defining regulated speech by particular 

subject matter, and others are more subtle, 

defining regulated speech by its function or 

purpose. Both are distinctions based on the 

message a speaker conveys, and, therefore, are 

subject to strict scrutiny.”

61



Reed v. Town of Gilbert, AZ
Majority Opinion

Plus … a “facially” content-neutral 

regulation will be considered content-based 

if:

▪ a regulation can’t be justified without 

reference to the content … or 

▪ a regulation was adopted because of 

disagreement with the message conveyed  
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Reed v. Town of Gilbert, AZ
Majority Opinion

If a sign regulation is content-based, it is 

subject to strict scrutiny …

•Presumed unconstitutional … so gov’t 

bears burden of proof/persuasion to show 

the regulation:

– Serves a compelling governmental interest

– Narrowly-tailored to achieve that interest … 

not over-inclusive or under-inclusive and 

uses “least restrictive means”
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Reed v. Town of Gilbert, AZ
Majority Opinion

Categorical 
signs are  

“content-based”

– political/election 
signs

– real estate signs

– directional/identification 
signs

– instructional signs

– construction signs

– nameplate signs

– price signs

– home occupation signs
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Reed v. Town of Gilbert, AZ
Majority Opinion

“Speaker-

based” or 

“Event-based”
signs are  

“content-based”

• “displayed on a lot with a 

property for sale or rent”

• “displayed on a lot where 

construction is taking place”

• “60 days before a 

primary or general 

election” 
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Reed v. Town of Gilbert, AZ
Majority Opinion

So what does that all mean?

▪ Doesn’t matter that purpose or justification 

for regulation had nothing to do with trying 

to limit or censor speech

▪ Strict scrutiny usually means gov’t loses

– aesthetics and traffic safety held not to be 

compelling governmental interests
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Reed v. Town of Gilbert, AZ
Majority Opinion

Still lots that government can do …

▪ “regulate many aspects of signs that have 

nothing to do with a sign’s message”

▪ prohibit signs on public property, so 

long as regulation is content-neutral

▪ certain signs may be essential (e.g., for 

safety purposes) and “well might survive 

strict scrutiny” 
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Reed v. Town of Gilbert, AZ

Justice Alito’s Concurrence

“Here are some rules that would not be 

content-based”

size and location, including placement on private property vs. public property

lighting fixed vs. changing message, including 

electronic

on-site vs. off-site rules restricting total # of signs per mile of 

roadway

“rules imposing time restrictions on signs advertising a one-time event”

Government “may put up all manner of signs to promote safety, as well as directional 

signs and signs pointing out historic sites and scenic spots.” 68



Case Study: Effect of Reed
Wagner v. City of Garfield Heights, OH

• Wagner puts-up a 16 s.f. sign 
reading: “You do the math: 
Traffic Camera’s + Rubbish 
Trash = Mahoney Baloney.”

• City code limited individual
political signs to 6 s.f., but 
allowed multiple signs per lot 
based on frontage(s) 

• City code also limited any sign 
in residential districts to 12 s.f.
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Case Study: Effect of Reed
Wagner v. City of Garfield Heights, OH

• Dist. Ct. finds code is content-neutral, applies intermediate 
scrutiny and rules code is not narrowly-tailored because more 
smaller signs are not any better than one large sign  2011 WL 
5037206 (N.D. Ohio) 
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Case Study: Effect of Reed
Wagner v. City of Garfield Heights, OH

• 2013: Dist Ct. subsequently rules code is content-based and neither 
advanced compelling interests nor was narrowly-tailored 2013 WL 
12099080

• 2014:  6th Cir. reversed/remanded, found code was content-neutral and 
survived intermediate scrutiny. 577 Fed. Appx. 488 (6th Cir. 2014).

• 2015: Reed v. Town of Gilbert decided.

• 2015: S.Ct. vacates 6th Cir. ruling and grants cert. in Wagner. 135 S.Ct. 
2888 (2015).

• 2017: 6th Cir. applies Reed, holds code is content-based, city’s interests 
are not compelling and code not narrowly-tailored. 675 Fed. Appx. 599 
(6th Cir. 2017).

71



Typical Ordinance “A”

Definitions

• Political Sign - A temporary 
sign or handbill erected prior 
to, and referencing specific 
individuals or issues in, a 
pending election, excluding 
leased space on the face of 
permanent, legal, off-site 
advertising signs (billboards). 

• Real Estate Sign - A sign which 
advertises the sale, rental or 
lease of the property on which 
it is maintained. 

Exempted from Permit 
Requirement

• Freestanding on-site real estate 

signs 12 square feet or less in 

area, having a maximum panel 

length or height of eight feet 

(excluding real estate tract signs); 

• Other signs, including political 
and "no trespassing" signs, having 
noncommercial messages and 
not exceeding two square feet in 
area on any lot.
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Typical Ordinance “B”

• No temporary political 
sign face shall exceed 
thirty-two (32) square 
feet in area. The 
aggregate area of all 
temporary signs placed 
or maintained on any lot 
in one ownership shall 
not exceed ninety-six 
(96) square feet. 

• Temporary political 
signs shall not be 
posted sooner than 90 
days prior to a 
scheduled election 
administered by the 
County Elections 
Department. Said signs 
shall be removed within 
10 days after the 
election. 
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Problem Area
Exemptions

• Marin v. Town of Southeast, 136 F.Supp.3d 548 
(S.D.N.Y. 2015) - code that exempted certain 
signs, but not political signs, from restrictions 
placed on temporary signage, was content-based 
and failed strict scrutiny 

• Grieve v. Village of Perry, 2016 WL 4491713 
(W.D.N.Y.)  …code that required permit for non-
commercial signs but not for commercial signs, 
was content-based and failed strict scrutiny 
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Not a Problem Area
Time, Place & Manner Regulations

• Peterson v. Vill. of Downers Grove, 150 F.Supp.3d (N.D. 
Ill.), aff’d, 939 F.3d 859 (7th Cir. 2019), cert. den., 2020 WL 
981826 (U.S. 2020) - upheld a content-neutral ban on all 
painted wall signs 

• Vosse v. The City of New York, 144 F.Supp.3d 627 (S.D.N.Y. 
2015), aff’d, 666 Fed.Appx. 11 (2d Cir. 2016), cert. den., 
137 S.Ct. 1231 (2017) - upheld content-neutral ban on 
signs extending more than 40 feet above curb level as a 
reasonable time, place, and manner restriction on 
speech
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Not a Problem Area
Time, Place & Manner Regulations

• Shaw v. City of Bedford, IN., 262 F.Supp.3d 754 (S.D. IN. 

2017)

– “flags” displayed at an individual residence restricted to 15 

s.f. each and combined area of 60 s.f.

– “temporary signs” displayed at an individual residence 

restricted to 6 s.f. each and combined area of 36 s.f.

– “permanent signs” are prohibited in residential areas except

at entrances to residential developments … the combined s.f.

of the permitted signs depends on the acreage of the 

development
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Not a Problem Area
Time, Place & Manner Regulations

• Shaw v. City of Bedford, IN., 2017 WL 2880117 (S.D. 

Indiana. 2017)

The court upheld the regulations under intermediate 

scrutiny and cited Reed as recognizing that content-

neutral regulations may be used by municipalities “to 

resolve problems with safety and aesthetics” associated 

with signs.  135 S.Ct. 2218, 2232 (2015) 
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Political/Residential Signs

Political or Protest Signs in 
Residential Areas
• City of Ladue v. Gilleo, 512 U.S. 43 

(1994)

– City banned all residential signs, 
with 10 exceptions – reducing 
visual clutter     

– Held: ban violates the First 
Amendment

– “Displaying a sign from one's 
own residence carries a message 
quite distinct from placing the 
same sign someplace else.”
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Political (Campaign) Signs

• Most sign ordinances have special rules for “Political Signs”

• Common claim: “It is content neutral because it treats all 

candidates and issues identically.”

• WRONG. It is not content neutral because it is identifying a 

“category” of signs based on the content displayed on the sign
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Political (Campaign) Signs

Time Limits on Display of Political Signs?

• Most common serious error

• If challenged, almost always invalidated

• Courts will not tolerate time limits on display 
of political speech 

• Reasonableness of display time is NOT the 
issue!

• Political messages must be allowed at all times
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Limits on Number, Size and Height

• Size and Height – limits usually approved if 
there is no favoring of commercial speech

• Size rule should be cumulative for all signs on 
a given location

• Limit on number – unconstitutional in most 
court decisions

Political (Campaign) Signs
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How to “Get There”

• Allow any and all types of noncommercial speech on 
signs at all times – do not categorize beyond 
“noncommercial”

• OK to have reasonable size limits on signs … both single 
sign and cumulative total

• Optional: increase the allowable display area per parcel 
for all noncommercial signs for period of specified 
length … but not defined by reference to election 
campaign time period 

Political (Campaign) Signs

82



www.Ricardopacheco.com v. City of Baldwin Park, 2017 WL 2962772 (C.D.Cal.)

• “For 45 days before and 14 days after any election for which there are polling 
places operating in the City, five additional signs of up to 12 square feet and four 
feet tall may be displayed.” emphasis added

• “While the Election Provision seemingly seeks to increase political speech around 

elections, that does not preclude a finding that the provision is a content-based 

regulation of speech. Indeed, the Supreme Court has “repeatedly rejected the 

argument that discriminatory ... treatment is suspect under the First Amendment 

only when the legislature intends to suppress certain ideas Reed, 135 S. Ct. at 2229

(quotation marks omitted). Even though “[t]his type of ordinance may seem like a 

perfectly rational way to regulate signs, ... a clear and firm rule governing content 

neutrality is an essential means of protecting the freedom of speech, even if laws 

that might seem entirely reasonable will sometimes be struck down because of 

their content-based nature.” Id. at 2231 emphasis added

Political (Campaign) Signs
but not defined by reference to election campaign time period 
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Basic Do’s and Don’ts After Reed

DO

• review code to identify 
content-based regulations; 
e.g. “categorical” regs.

• add a severability clause 
and a substitution clause if 
you do not have one 

• have a strong purpose 
clause and link that to 
regulations

DON’T

•enforce content-based 

regulations

•enact a moratorium on all

sign permits … narrower 

focus and shorter time is 

always better 
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DefiBasic Do’s and Don’ts After Reed

Do regulate by “physical” 
characteristics

✓ freestanding signs

✓ pole

✓ monument

✓ temporary vs. permanent signs

✓ portable signs

✓ “snipe” signs

✓ “blade” signs

✓ building signs

✓ roof or wall or parapet

✓ window

✓ marquee/awning

✓ projecting and suspended

✓ “A-frame” signs

✓ “wind-signs”

Don’t regulate by “category”
or “speaker”

X political or election 

signs

X real estate signs

X directional/identification signs

X instructional signs

X construction signs

X nameplate signs

X price signs

X home occupation signs
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It’s not just about Reed . . .
What should be in a sign code? 

• Regulatory Purposes

• Substitution and 

Severability Clauses

• Definitions

• Standards for measuring 

sign areas/heights

• Regulations for:

– sign placement

– height/area

– setback/spacing/density

– type/time of lighting

▪ Regulations for:
– billboards, etc. (??)

– temporary/portable signs

– window/awning signs

▪ Prohibited signs (??)

▪ Non-conforming signs

▪ Administration
– Permitting provisions

– Variances

– Appeals

▪ Enforcement
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Regulatory Purposes

A.  To allow businesses, institutions, and 
individuals to exercise their right to free 
speech by displaying an image on a sign, and 
to allow audiences to receive such 
information.

B.  To promote and maintain visually 
attractive, residential, retail, commercial, 
historic open space and industrial districts. 

C.  To provide for reasonable and appropriate 
communication and identification for on-
premise signs in commercial districts in order 
to foster successful businesses. 

D.  To provide for reasonable and appropriate 
communication for on-premise signs within 
industrial districts. 

E.  To encourage the use of creative and 
visually attractive signs.

F.  To ensure that signs are located and 
designed to reduce sign distraction and 
confusion that may be contributing factors in 
traffic congestion and accidents, and maintain 
a safe and orderly pedestrian and vehicular 
environment.

G.  To protect property values. 

H.  To promote the public health, safety and 
welfare by avoiding conflicts between signs 
and traffic control devices, avoiding traffic 
hazards, and reducing visual distractions and 
obstructions. 

I.  To protect and preserve the aesthetic 
quality and physical appearance of the 
community. 

87



Message Substitution Clause

The owner of any sign which is otherwise allowed by 

this sign ordinance may substitute non-commercial 

copy in lieu of any other commercial or non-

commercial copy. This substitution of copy may be 

made without any additional approval or permitting. 

The purpose of this provision is to prevent any 

inadvertent favoring of commercial speech over non-

commercial speech, or favoring of any particular 

non-commercial message over any other non-

commercial message. This provision prevails over 

any more specific provision to the contrary.
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Message Substitution Clause

“A non-commercial message may be 

substituted for any commercial message 

displayed on a sign, or the content of  any 

non-commercial message displayed on a 

sign may be changed to a different non-

commercial message, without the need for 

any approval, provided that the size of the 

sign is not altered.”
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Severability Clause

“If any part, section, subsection, 

paragraph, subparagraph, sentence, 

phrase, clause, term, or word in this 

code is declared invalid, such invalidity 

shall not affect the validity or 

enforceability of the remaining portions 

of the code.” 
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The Government Speech Doctrine

• What is it?

• Where does it apply?

• Where doesn’t it apply?
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What is the Government Speech Doctrine?

• The Free Speech Clause restricts government 
regulation of private speech; it does not regulate 
government speech.

• When Government speech is involved, there is in 
turn NO public forum. 

• The Government is entitled to say what it wishes, 
and to select the views that it wants to express.

• A government is generally entitled to promote a 
program, espouse a policy, or take a position. Were 
the Free Speech Clause interpreted otherwise, “it is 
not easy to imagine how government would 
function.”

See Pleasant Grove City, Utah v. Summum, 555 
U.S. 460, 467–68, (2009)
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SPEAKING v. REGULATING

• If private speech could be passed off as 
government speech by simply affixing a 
government seal of approval, government could 
silence or muffle the expression of disfavored 
viewpoints.  Matal v. Tam, 137 S. Ct. 1744
(2017)

• It is nearly impossible to concoct examples of 
viewpoint discrimination on government 
channels that cannot otherwise be repackaged 
ex post as “government speech.”  Sutliffe v. 
Epping Sch. Dist., 584 F.3d 314, 337 (1st 
Cir. 2009)(TORRUELLA, J. Concurring in 
part and Dissenting in part).
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Framework: Walker v. Texas Div., Sons of 
Confederate Veterans, Inc., 576 U.S. 200 (2015)

History of the speech at issue: governmental or private

– Summum: Cities have long used monuments, public and 
private, to speak to the public

– Walker: license plates have long communicated state 
messages

– Shurtleff v. City of Boston, 2020 WL 555248, at *4 (D. 
Mass. Feb. 4, 2020): “use of flags to communicate messages 
throughout history and into the present day is beyond 
dispute”

– Matal v. Tam, 137 S. Ct. 1744, 1760 (2017) (Trademarks 
have not traditionally been used to convey a Government 
message)

Problem: Government speech doctrine is fairly new.  
What to make of history predating it?

95



Framework: Walker v. Texas Div., Sons of 
Confederate Veterans, Inc., 576 U.S. 200 (2015)

A reasonable observer’s perception of the speaker

– Summum: “persons who observe donated monuments 
routinely—and reasonably—interpret them as conveying 
some message on the property owner's behalf” 

– Walker: Public equates plates with states, states own the 
designs.

– Shurtleff v. City of Boston: Flag would fly next to US and 
MA flags, and replace where City flag normally flies. 

– Matal: “If trademarks represent government speech, what 
does the Government have in mind when it advises 
Americans to “make.believe” (Sony), “Think different” 
(Apple), “Just do it” (Nike), or “Have it your way” (Burger 
King)?

Problem: What evidence is required?
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Framework: Walker v. Texas Div., Sons of 
Confederate Veterans, Inc., 576 U.S. 200 (2015)

State’s Control over the Speech

– Summum: City maintained control over which monuments it 
allows.

– Walker: Texas law provides that the State “has sole control 
over the design, typeface, color, and alphanumeric pattern 
for all license plates.”

– Shurtleff v. City of Boston: Practice for use of flag, city 
policy.

– Matal: “The Federal Government does not dream up these 
marks, and it does not edit marks submitted for registration. 
Except as required by the statute involved here, [the 
Lanham Act] an examiner may not reject a mark based on 
the viewpoint that it appears to express.”

Problem: what to do about self-serving policies?
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Application: Establishment Clause

• Government speech must still comport with the 
establishment clause

• Lemon v. Kurtzman, 403 U.S. 602 (1971) may apply:

– Whether government has secular purpose

– Primary effect of the conduct neither advances nor 
inhibits religion

– Actions must not foster excessive entanglement with 
religion

• Or “nature and history” of the speech: Van Orden v. 
Perry, 545 U.S. 677 (2005) 
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Application: Parades

• Parades are a “protected form of expression” and state law cannot require a 
parade to include a group whose message the parade organizer does not wish to send.  
Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, 515 U.S. 
557 (1995)

• Government may at times be considered the speaker in a parade:

– Presidential Inaugural Committee’s parade is protected government speech.  
A.N.S.W.E.R. Coal. v. Jewell, 153 F. Supp. 3d 395 (D.D.C. 2016), affirmed 
on other grounds A.N.S.W.E.R. Coal. v. Basham, 845 F.3d 1199 (D.C. Cir. 
2017)

– Int'l Women's Day Mar. Planning Comm. v. City of San Antonio, 619 F.3d 
346, 360 (5th Cir. 2010) (“The City has made no showing that it exercises any 
control over the messages conveyed at its sponsored events, other than 
endorsing the general message of each event through its provision of financial 
support.”).

• Bay Area Peace Navy v. United States, 914 F.2d 1224, 1232 (9th Cir. 
1990)(Concurring opinion)(“Because the Fleet Week parade is government speech, 
courts must be particularly wary of how the government regulates those objecting to 
the government's speech. Rather than acting as an arbiter among private parties, the 
government in this situation undertakes the difficult role of decreeing how those who 
oppose the government's speech may lodge their objections.”). 
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Application: Government Funding

• Government messaging: How could a city government create a 
successful recycling program if officials, when writing householders asking 
them to recycle cans and bottles, had to include in the letter a long plea 
from the local trash disposal enterprise demanding the contrary? How 
could a state government effectively develop programs designed to 
encourage and provide vaccinations, if officials also had to voice the 
perspective of those who oppose this type of immunization?  Walker v. 
Texas Div., Sons of Confederate Veterans, Inc., 576 U.S. 200
(2015). 

• Government Promotion of Private Industry: Johanns v. Livestock 
Mktg. Ass'n, 544 U.S. 550, 560–61 (2005) (“The message set out in the 
beef promotions is from beginning to end the message established by the 
Federal Government.”)

• National Endowment for the Arts v. Finley, 524 U.S. 569, 587–88 
(1998)(“although the First Amendment certainly has application in the 
subsidy context, we note that the Government may allocate competitive 
funding according to criteria that would be impermissible were direct 
regulation of speech or a criminal penalty at stake.”).  
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Limitations

Summum: Government speech must comport with the 
Establishment Clause. In addition, public officials' involvement in 
advocacy may be limited by law, regulation, or practice; and a 
government entity is ultimately “accountable to the electorate and 
the political process for its advocacy”. 

• “Anti-aid” laws

• Use of public resources for public campaign: Anderson v. 
City of Boston, 376 Mass. 178 (1978)

• Visual Artists Rights Act of 1990 (“VARA”): Protections for 
public art
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Thank You

Mina S. Makarious
mmakarious@andersonkreiger.com
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