
LLC Provisions Regarding Directors and Managers: 
Delaware Decisions and Key Practice Points for 
Counsel
Crafting Safe Harbors, Eliminating Corporate-Type Fiduciary Duties, Implied Covenants, and More

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

THURSDAY, DECEMBER 1, 2022

Presenting a live 90-minute webinar with interactive Q&A

Michael P. Maxwell, Partner, Potter Anderson & Corroon LLP, Wilmington, DE

Alyssa Gerace Frank, Associate, Potter Anderson & Corroon LLP, Wilmington, DE



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Eliminating Corporate-Type Fiduciary Duties, Implied Covenants, 
Crafting Safe Harbors, and More

Michael P. Maxwell, Partner, Potter Anderson & Corroon LLP
Alyssa Gerace Frank, Associate, Potter Anderson & Corroon LLP

LLC Provisions Regarding Directors and Managers 
Recent Delaware Decisions and Key Practice Points for Counsel



LLC Provisions Regarding Directors and Managers:
Recent Delaware Decisions and Key Practice Points 
for Counsel

 Recent Delaware court decisions regarding LLC directors and 
managers

 Key provisions in drafting LLC agreements to limit breach claims 
and liability

Methods in eliminating corporate-type fiduciary duties and crafting 
safe harbors

 Application of implied covenants and guidance on other issues to 
assist counsel

 Best practices for avoiding and managing breach claims for 
counsel
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Key Differences Between Corporations and LLCs
Mandatory vs. default rules
 Delaware General Corporation Law (DGCL) is incorporated into 

charter of every corporation
 Delaware Limited Liability Company Act (Delaware LLC Act) gives 

maximum effect to principle of freedom of contract  

Management structure
 Under the DGCL, the business and affairs of every corporation 

managed by or under board of directors
 Under the Delaware LLC Act, default rule is that members manage 

LLC in proportion to ownership interests 

 Fiduciary duties
 Conduct by corporate fiduciaries is twice tested:  first, under the DGCL, 

charter, and bylaws; then, in equity
 The Delaware LLC Act permits parties to LLC agreement to modify or 

eliminate fiduciary duties
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Key Differences Between Corporations and LLCs
 Exculpation
 The DGCL permits corporations to exculpate directors for breach of 

duty of care (but not breach of loyalty)
 The Delaware LLC Act permits LLCs to exculpate any breach of duty 

except bad faith breach of implied covenant

 Implied covenant
 Less frequently raised in corporate litigation given plenary fiduciary 

review
 Non-waivable aspect of LLC agreements; but narrow gap-filler that will 

not replicate fiduciary review
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Examples from Delaware Court Decisions 
 In re Energy Transfer Equity, L.P. Unitholder Litigation, No. CV 

12197-VCG, 2018 WL 2254706, at *4 (Del. Ch. May 17, 2018), 
judgment entered sub nom. In re Energy Transfer Equity (Del. 
Ch. 2019), and aff'd sub nom. Levine v. Energy Transfer L.P., 
223 A.3d 97 (Del. 2019).
 Safe harbor provisions in conflict transactions

MHS Capital v. Goggin, No. CV 2017-0449-SG, 2018 WL 
2149718, at *6 (Del. Ch. May 10, 2018) 
 Contractual vs. default duties; exculpation

Miller v. HCP & Co., No. CV 2017-0291-SG, 2018 WL 656378, 
at *1 (Del. Ch. Feb. 1, 2018), aff'd sub nom. Miller v. HCP 
Trumpet Investments, LLC, 194 A.3d 908 (Del. 2018), 
reargument denied (Oct. 9, 2018)
 Implied covenant of good faith and fair dealing
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Examples from Delaware Court Decisions 
Metro Storage Int'l LLC v. Harron, 275 A.3d 810, 847 (Del. Ch. 

May 4, 2022), judgment entered sub nom. In re Metro Storage 
Int'l LLC v. Harron (Del. Ch. 2022) 
 Exculpation vs. modifying fiduciary duties; fiduciary duties of 

officers

Bamford v. Penfold, L.P., No. CV 2019-0005-JTL, 2022 WL 
2278867, at *34 (Del. Ch. June 24, 2022), reargument granted 
in part (Del. Ch. 2022) 
 Considerations in eliminating liability for breaches of the duty of 

loyalty, both prospectively and retrospectively, when the adoption 
of such provision is not entirely fair in the circumstances
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Examples from Delaware Court Decisions 
 In re P3 Health Grp. Holdings, LLC, C.A. No. 2021-0518-JTL 

(Del. Ch. Oct. 26, 2022) and In re P3 Health Group Holdings, 
LLC, No. 2021-0518-JTL (Del. Ch. Sept. 12, 2022)  
 Examining standards for acting managers versus formal 

managers in the context of personal jurisdiction analyses 

 JER Hudson GP XXI LLC v. DLE Invs., LP, 275 A.3d 755, 794 
(Del. Ch. 2022)
 Displacement of default fiduciary duties

Others
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Delaware Court Decision Discussing Safe Harbor 
Provisions

 In re Energy Transfer Equity, L.P. Unitholder Litigation, No. CV 
12197-VCG, 2018 WL 2254706, at *4 (Del. Ch. May 17, 2018), 
judgment entered sub nom. In re Energy Transfer Equity (Del. Ch. 
2019), and aff'd sub nom. Levine v. Energy Transfer L.P., 223 A.3d 
97 (Del. 2019) (discussing use of a limited partnership agreement’s 
safe harbor provisions in a conflicted transaction).
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Delaware Court Decision Discussing Fiduciary Duty 
Modifications & Exculpatory Provisions 

MHS Capital v. Goggin, No. CV 2017-0449-SG, 2018 WL 
2149718, at *6 (Del. Ch. May 10, 2018) (addressing claims for 
breach of contract and breach of fiduciary duties in the context of 
fiduciary duty modifications and exculpatory provisions in LLC 
agreement).
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Delaware Court Decision Discussing Implied 
Covenant of Good Faith and Fair Dealing

Miller v. HCP & Co., No. CV 2017-0291-SG, 2018 WL 656378, at 
*1 (Del. Ch. Feb. 1, 2018), aff'd sub nom. Miller v. HCP Trumpet 
Investments, LLC, 194 A.3d 908 (Del. 2018), reargument denied 
(Oct. 9, 2018) (declining to apply the implied covenant of good faith 
and fair dealing in the context of a challenged transaction where 
the LLC’s operating agreement vested its board of managers with 
sole discretion to conduct the transaction in question).
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Delaware Court Decision Discussing Effect of 
Exculpatory Provision on Fiduciary Duties

Metro Storage Int'l LLC v. Harron, 275 A.3d 810, 847 (Del. Ch. May 
4, 2022), judgment entered sub nom. In re Metro Storage Int'l LLC 
v. Harron (Del. Ch. 2022) (finding that exculpatory provision in 
operating agreement did not eliminate or modify fiduciary duties).
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Delaware Court Decision Discussing Permissibility of 
Eliminating Liability for Breaches of Duty of Loyalty

 Bamford v. Penfold, L.P., No. CV 2019-0005-JTL, 2022 WL 
2278867, at *34 (Del. Ch. June 24, 2022), reargument granted in 
part (Del. Ch. 2022) (denying the attempt by a controller of an LLC 
to adopt an amended and restated LLC agreement that included 
provisions eliminating liability for breaches of the duty of loyalty, 
both prospectively and retrospectively, because the adoption of 
such provision was not entirely fair in the circumstances – but 
indicating that such a provision could be permissible).
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Delaware Court Decisions Discussing Personal 
Jurisdiction Over Acting Managers

 In re P3 Health Grp. Holdings, LLC, C.A. No. 2021-0518-JTL (Del. 
Ch. Oct. 26, 2022) (finding sufficient evidence to support an 
inference that defendant was an acting manager of a Delaware 
LLC and jurisdiction was appropriate under Section 18-109(a) of 
the Delaware LLC Act, despite the individual having no formal role 
with the LLC, where the individual made decisions on behalf of the 
LLC, directed its management, and instructed its advisors to 
perform work that the LLC’s management had not authorized).

 In re P3 Health Group Holdings, LLC, No. 2021-0518-JTL (Del. Ch. 
Sept. 12, 2022) (holding that the Delaware LLC Act’s consent-to-
jurisdiction statute extends to any person who holds a “C-suite” 
position in a Delaware LLC, and treating an LLC’s general counsel 
as an acting manager for jurisdictional purposes despite no formal 
manager designation).
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Delaware Court Decision Discussing Displacement 
of Default Fiduciary Duties

 JER Hudson GP XXI LLC v. DLE Invs., LP, 275 A.3d 755, 794 
(Del. Ch. 2022) (holding that where a limited partnership 
agreement (1) enumerated a particular fiduciary duty of the general 
partner and did not enumerate any other fiduciary duties, and (2) 
expressly stated that default fiduciary duties were replaced with the 
agreement’s provisions, the general partner owed only the 
expressly enumerated fiduciary duty).

18



Duties of LLC Members and Managers 

 Freedom of Contract
 The Delaware Limited Liability Company Act (the “Delaware LLC Act”) 

is intended to give maximum effect to the principle of freedom of 
contract.  See 6 Del. C. § 18-1101(b)

 Fiduciary Duties may be Eliminated
 Delaware LLC Act permits parties to an LLC Agreement to eliminate 

fiduciary duties that members or managers would otherwise owe.  See 
6 Del. C. § 18-1101(c)

 Implied Covenant may not be Eliminated
 LLC Agreements may not eliminate the implied covenant of good faith 

and fair dealing. See 6 Del. C. § 18-1101(c)
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Duties of LLC Members and Managers 

 The Delaware LLC Act is an enabling statute based on the principle 
of freedom of contract. Flexibility lies at the core of the Delaware 
LLC Act. 
 18-1101(b) of the Delaware LLC Act: “It is the policy of this chapter to 

give the maximum effect to the principle of freedom of contract and to 
the enforceability of limited liability company agreements.”

 The LLC agreement serves as a primary source of rules governing 
the affairs of a Delaware limited liability company and the conduct of 
its business. 
 It defines the scope, structure and personality of LLCs and provides the 

basic organizational structure for an LLC.
 The company, of course, exists under and is subject to the Delaware 

LLC Act, but the statute largely defers to the limited liability company 
agreement in regard to the entity’s internal affairs. 

 18-1101(i) of the Delaware LLC Act: A limited liability company 
agreement that provides for the application of Delaware law shall be 
governed by and construed under the laws of the State of Delaware 
in accordance with its terms.
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Duties of LLC Members and Managers 

 Default fiduciary duties of loyalty and care are owed to persons 
controlling an LLC and its property unless expressly and clearly 
modified, expanded or eliminated.  
 Auriga Capital Corp. v. Gatz Properties, LLC, 40 A.3d 839, 851-52 

(Del. Ch. 2012), aff’d, Gatz Properties, LLC v. Auriga Capital Corp., 59 
A.3d 1206, 1218 (Del. 2012) 
 Feeley v. NHAOCG, LLC, 62 A.3d 649, 665 (Del. Ch. 2012)

 18-1104 of the Delaware LLC Act provides: “In any case not 
provided for in this chapter, the rules of law and equity, including 
the rules of law and equity relating to fiduciary duties…shall 
govern.”
 Clarifies that traditional "corporate" fiduciary duties of loyalty and care 

are applicable to persons controlling an LLC and its property, unless 
expressly and clearly modified or eliminated in an LLC agreement
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Duties of LLC Members and Managers 

 Duties of loyalty and care applied similarly in LLC context to 
those applied in corporate context.
 Duty of Care: essentially requires managers to be attentive and 

inform themselves of all material facts regarding a decision before 
taking action.  

 Duty of Loyalty: generally requires that managers’ actions be 
motivated solely by the best interests of the LLC and its members, 
and that such actions not further private interests of the manager at 
the expense of the LLC and its members. 
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Modifications of Duties of LLC Members and Managers 

 Fiduciary duties may be expanded, restricted or eliminated in an 
LLC Agreement
 “To the extent that, at law or in equity, a member or manager or 

other person has duties (including fiduciary duties) to a limited 
liability company or to another member or manager or to another 
person that is a party to or is otherwise bound by a limited liability 
company agreement, the member's or manager's or other person's 
duties may be expanded or restricted or eliminated by provisions 
in the limited liability company agreement " 6 Del. C. §18-1101(c).

 Default fiduciary duties apply unless such duties conflict with the 
provisions of an LLC Agreement. Modifications of fiduciary duties 
must be clear and unambiguous. 
 “[A]greements’ drafters must [expand, restrict, or eliminate fiduciary 

duties] clearly, and should not be incentivized to obfuscate or surprise 
investors by ambiguously stripping away the protections investors 
would ordinarily receive.” Largo Legacy Gp., LLC v. Charles, 2021 WL 
2692426, at *17 (Del. Ch. June 30, 2021) (internal quotations omitted) 
(quoting Ross Hldg. & Mgmt. Co. v. Advance Realty Gp., LLC, 2014 WL 
4374261, at 15 (Del. Ch. Sept. 4, 2013)).
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Implied Covenant of Good Faith and Fair Dealing

 “The implied covenant of good faith and fair dealing embodies the 
law’s expectation that each party to a contract will act with good 
faith toward the other with respect to the subject matter of the 
contract” 
 Implied covenant may be used to imply terms to “fill gaps in the 

express provisions” of a contract
 “Precisely because gaps always exist” in contracts, “the implied 

covenant is a mandatory, non-waivable aspect of every contract 
governed by Delaware law,” including LLC agreements
 LLC agreements may not eliminate the implied covenant of good 

faith and fair dealing. 6 Del. C. § 18-1101(c)
 LLC agreements may not limit or eliminate liability for bad faith 

violation of implied covenant.  Id. § 18-1101(e)
 Implied covenant is a narrow gap-filler; it is applied cautiously by 

courts; and it is “rarely invoked successfully”
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Implied Covenant of Good Faith and Fair Dealing

When fiduciary duties are disclaimed, a court will be “all the 
more hesitant to resort” to the implied covenant
 Implied covenant will not “override the express terms of the 

contract”; nor will it replicate fiduciary review
 Implied covenant is not a “free-floating requirement that a party 

act in some morally commendable sense”
 Rather, a plaintiff must prove “that the other party has acted 

arbitrarily or unreasonably, thereby frustrating the fruits of the 
bargain that the asserting party reasonably expected” at the time 
of contracting
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Modifying Fiduciary Duties: Key Provisions in LLC 
Agreements

 Sample: Elimination of Duties

Notwithstanding any other provision of this Agreement or any duty 
otherwise existing at law or in equity, no Manager* shall, to the fullest 
extent permitted by law, owe any [duties (other than the contractual 
duties expressly set forth in this Agreement)] [implied duties (including 
fiduciary duties)][fiduciary duties] to the Members or the Company; 
provided, however, that foregoing shall not eliminate the duty to act in 
accordance with the implied contractual covenant of good faith and fair 
dealing.

*Be aware of coverage and parties acting in different capacities
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Modifying Fiduciary Duties: Key Provisions in LLC 
Agreements

 Sample: Sole Discretion (limited fiduciary modification)

To the fullest extent permitted by law and notwithstanding any other 
provision of this Agreement or in any agreement contemplated herein or 
applicable provisions of law or equity or otherwise, whenever in this 
Agreement a Person is permitted or required to make a decision in its 
"sole discretion" or "discretion" or under a grant of similar authority or 
latitude, the Person shall be entitled to consider only such interests and 
factors as it desires, including its own interests, and shall have no duty 
or obligation to give any consideration to any interest of or factors 
affecting the Company or any other Person.

Note: Use of this language requires identifying places in LLC 
agreement where “sole discretion” applies. 
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Modifying Fiduciary Duties: Key Provisions in LLC 
Agreements

 Sample #1: Safe Harbor (General)

To the fullest extent permitted by law and notwithstanding any other 
provision of this Agreement or in any agreement contemplated herein or 
applicable provisions of law or equity or otherwise, the Manager shall not 
owe any fiduciary duty to the Company or any of the Members, shall not 
be liable to the Company or any of the Members and shall not be in 
breach of this Agreement or any other agreement contemplated herein 
or applicable provisions of law or equity with respect to any actions or in 
actions taken [in good faith] by them with respect to any matter if, with 
respect to such matter the Manager acts in a manner approved by (a) 
the Executive Committee or pursuant to standards or procedures set by 
the Executive, or (b) a majority in interest of the Members or pursuant to 
standards or procedures set by a majority in interest of the Members.
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Modifying Fiduciary Duties: Key Provisions in LLC 
Agreements

 Sample #2: Safe Harbor (Conflict of Interest)

If the Manager consults with the Advisory Committee with respect to a 
matter giving rise to a conflict of interest, and if the Advisory 
Committee waives such conflict of interest or the Manager acts in a 
manner approved by, or pursuant to standards or procedures 
approved by, the Advisory Committee with respect to such conflict of 
interest, then the Manager shall not have any liability to the Company 
or any Member for such actions in respect of such matter taken in 
good faith by such Manager, including actions in the pursuit of such 
Manager’s own interests.
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Modifying Fiduciary Duties: Key Provisions in LLC 
Agreements
 Sample: Deemed Presumptions

For all purposes of this Agreement and notwithstanding any applicable provision 
of law or in equity, a determination or other action or failure to act by one or more 
Indemnitees or other Persons conclusively will be deemed to be made, taken or 
omitted to be made or taken in “good faith” unless the Indemnitee(s) or such 
other Person(s), as applicable, subjectively believed such determination, action or 
failure to act was adverse to the interests of the Company. 

The belief of a majority of the Board of Managers or committee thereof shall be 
deemed to be the belief of the Board of Managers or such committee. 

In any proceeding brought by the Company, any Member or any other Person 
who is bound by this Agreement challenging an action, determination or failure to 
act, notwithstanding any provision of law or equity to the contrary, the Person 
bringing or prosecuting such proceeding shall have the burden of proving that 
such determination, action or failure to act did not satisfy the applicable standard 
of conduct pursuant to this Agreement. 

To the fullest extent permitted by law, any action or determination taken or made 
by one or more Indemnitees or other Persons which is not in breach of this 
Agreement shall be deemed taken or determined in compliance with this 
Agreement, the Act and any other applicable fiduciary requirements.
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Modifying Fiduciary Duties: Drafting Considerations

 Sample: Competition/Corporate Opportunity Waivers
Any Member or Manager and any affiliate of any Member or Manager may engage in 
or possess an interest in other profit-seeking or business ventures of any kind, 
nature or description, independently or with others, whether or not such ventures are 
competitive with the Company, and the doctrine of corporate opportunity, or any 
analogous doctrine, shall not apply to any Member or Manager. 

No Member or Manager who acquires knowledge of a potential transaction, 
agreement, arrangement or other matter that may be an opportunity for the 
Company shall have any  duty to communicate or offer such opportunity to the 
Company, and such Member or Manager shall not be liable to the Company or to 
any member of the Company for breach of any fiduciary or other duty by reason of 
the fact that such Member or Manager pursues or acquires for, or directs such 
opportunity to another Person or does not communicate such opportunity or 
information to the Company. 

Neither the Company nor any Member shall have any rights or obligations by virtue 
of this Agreement or the relationship created hereby in or to such independent 
ventures or the income or profits or losses derived therefrom, and the pursuit of such 
ventures, even if competitive with the activities of the Company, shall not be deemed 
wrongful, improper, or the breach of any duty to the Company or any Member 
existing at law, in equity or otherwise.
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Contact Information

The views expressed by the speakers are not necessarily the views of their firms or any of their clients.

Michael P. Maxwell
Potter Anderson & Corroon LLP
Hercules Plaza
1313 N. Market Street, 6th Floor
Wilmington, DE  19801
(302) 984-6121
Email:  mmaxwell@potteranderson.com

Alyssa Gerace Frank
Potter Anderson & Corroon LLP
Hercules Plaza
1313 N. Market Street, 6th Floor
Wilmington, DE  19801
(302) 984-6127
Email:  afrank@potteranderson.com
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