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Tips for Optimal Quality 

Sound Quality 
If you are listening via your computer speakers, please note that the quality  
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If you dialed in and have any difficulties during the call, press *0 for assistance. 
 
Viewing Quality 
To maximize your screen, press the F11 key on your keyboard. To exit full screen,  
press the F11 key again. 
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screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a PDF of the slides for today's 
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Records Management: Critical Questions 

 
1) Are there regulatory, business or other policies, separate from 

foreseeable or actual litigation, that require retention? 
2) When does the legal duty to preserve trigger? 
3) Who should receive a preservation notice? 
4) What should appear in a preservation notice? 
5) What needs to be preserved? 

– Respect the inverted triangle 
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Duty to Preserve Timeline 

The Trigger Preservation Lawsuit Rule 26(f) Conference 
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When does the duty to preserve trigger? 

• When Litigation is reasonably anticipated or commenced, 
attorneys handling the matter must consider as soon as 
practicable, whether and how to implement a litigation hold by 
issuing a preservation notice. 
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When does the duty to preserve trigger? 
(cont’d) 

• Litigation is reasonably anticipated when: 
• the Company reasonably expects to initiate litigation;  
• the Company is on notice that litigation is reasonably anticipated 

(e.g., the Company has received a “credible threat” of litigation); 
and/or 

• the Company is on notice that another event giving rise to a duty to 
preserve potentially relevant evidence (e.g. issuance of a subpoena 
or investigative demand) is reasonably anticipated.  
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When does the duty to preserve trigger? 
(cont’d) 

• A continuum of events can make litigation “reasonably 
anticipated” 

• Courts have held that each of the following may constitute 
reasonable notice: 
– The filing of a complaint; 
– Issuance of a subpoena; 
– A court order; 
– Pre-litigation communication; 
– Pre-litigation knowledge; and/or 
– Prior related litigation. 
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When does the duty to preserve trigger? 
(cont’d) 

• Cache La Poudre Feeds, LLC v. Land O’Lakes, Inc., 244 
F.R.D. 614, 628 (D. Colo. 2007) – duty to preserve not 
triggered based on equivocal demand letters. 
– Correspondence suggested exploration of possible “negotiated 

resolution” and willingness to listen to proposed resolution in response 
to demand letter. 

– Lawsuit not commenced until two years following initial demand letter 
and related correspondence. 
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Duty to Preserve: 
Did You Reasonably Know? 

• In many ways, the analysis of what constitutes reasonable 
notice is retrospective. 
 

• In essence, the ultimate issue is: will a court someday, looking 
back on the evidence with twenty-twenty hindsight, decide that 
you had sufficient information to believe litigation was 
reasonably anticipated? 
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Duty to Preserve: Did You Reasonably Know? 
(cont’d) 

 
• Litigation must be reasonably anticipated, likely or probable – 

not just possible. 
 
• “Merely because one or two employees contemplate the 

possibility that a fellow employee might sue does not generally 
impose a firm-wide duty to preserve.” Zubulake v. UBS 
Warburg LLC, 220 F.R.D. 212, 217 (S.D.N.Y. 2003). 
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How soon after the preservation trigger should 
you distribute a hold notice? 

• When a decision has been made to issue a preservation notice, the notice 
should be distributed as soon as practicable. 
– Prompt distribution is critically important. 
– Preservation notice can be narrowed, expanded, layered, and/or clarified later. 

• The document preservation notice must include the date the notice is 
issued and the name of each custodian to whom it is issued. 

• Centralized record keeping of current and prior litigation holds is essential. 
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When should you confer with IT as a part of 
preservation? 

• The employee(s) responsible for handling and overseeing the matter must also 
consider whether, under the circumstances, there is a need to immediately consult 
with internal or external IT personnel to obtain assistance in preserving electronic 
information including but not limited to: 
– The employee(s’) personally assigned electronic mailbox; 
– Mobile devices; 
– Tablets (such as iPads);  
– Media and network drives; 
– Shared directories; and 
– Servers housing transactional and dynamic data. 

• When preservation overlaps with collection 
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Are you always required to issue a written 
preservation notice? 

• Orbit One Communs., Inc. v. Numerex Corp. 2010 WL 
4615547 (S.D.N.Y. Oct. 26, 2010) (Francis J.). 
– Court held that “depending on the circumstances,” the failure to issue 

a hold “does not necessarily constitute negligence, and certainly does 
not warrant sanctions if no relevant issue is lost.” Id. At *11. 

• “under some circumstances, a formal litigation hold may not be 
necessary at all.” Id. 
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Are you always required to issue a written 
preservation notice? (cont’d) 

• Chin v. Port Authority of New York & New Jersey, 685 F.3D 135, 
162 (2d Cir. July 10, 2012) 
– Second Circuit rejected Pension Committee standard that the failure 

to issue a written litigation hold is gross negligence per se. 
– “’[T]he better approach is to consider [the failure to adopt good 

preservation practices] as one factor’ in the determination of whether 
discovery sanctions should issue.” 

• A written preservation notice is usually advisable 
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Post-Chin – should you issue a written 
preservation notice? (cont’d) 

• Meyer Corp. U.S. v. Alfay Designs, Inc., 2012 WL 3536987 (E.D.N.Y. Aug. 
13, 2012) 
– Chin “reject[ed] the notion that a failure to institute a litigation hold constitutes gross 

negligence per se and affirm[ed] that a case by case approach must be used to 
determine whether conduct relating to a litigation hold was negligent” 

 

• In re Pfizer Inc. Securities Litigation, 288 F.R.D. 297 (S.D.N.Y. 2013) 
– Citing to Chin, the court held that the failure to issue a written litigation hold notice is 

not gross negligence per se and is only one factor to consider in whether sanctions are 
appropriate. 
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Post-Chin – what to consider in determining 
whether to issue a written notice 

• The nature and specificity of the complaint or threat; 
• Whether the threat is direct, implied or inferred; 
• The strength, scope, or value of the potential claim; 
• The likelihood that data will be lost, altered or destroyed; and 
• Whether the relevant records are already being preserved for some other 

reason including: 
1. If the information is already the subject of a document preservation notice; 
2. The standards in the jurisdiction(s) in which the matter arises or is likely to arise; and 
3. The nature and circumstances of the matter 
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Who should receive the preservation notice? 

• Those employees within the relevant business unit(s) or functional area(s) 
who, based on the subject matter of the litigation, reasonably can be 
identified as likely having knowledge or custody/control of materials or 
information potentially relevant to the dispute. 

 
• Designated/Relevant IT representative(s) for the relevant business unit(s) 

or functional area(s) should always receive a document preservation 
notice. 
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Who should receive the preservation notice? 
(cont’d) 

“Key Players” 
• Zubulake v. UBS Warburg LLC, 220 F.R.D. 212 (S.D.N.Y 2003). 

– “Th[e] duty [] extend[s] to any documents or tangible things (as defined by Rule 34(a)) 
made by individuals ‘likely to have discoverable information that the disclosing party 
may use to support its claims or defenses’ …[and] to information that is relevant to the 
claims or defenses of any party, or which is ‘relevant to the subject matter involved in 
the action.’” Id. at 217. 

– “[T]he duty to preserve extends to those employees likely to have relevant information 
– the ‘key players’ in the case.” Id. 
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…and who should receive the notice beyond 
the “Key Players”? 

• Remember: duty to preserve extends to any sources within your 
possession, custody or control. See In re NTL, 244 F.R.D. 179, 195-97 
(finding party had “control” and thus a duty to preserve documents in 
possession of non-party). 
 

• Preservation duty extends to third parties within the company’s “control” – 
consider whether notice (or letter) must be sent to third-party consultants, 
vendors, expert witnesses and others. 
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What should appear in the preservation 
notice?  

• Instruction that employees must preserve all potentially relevant documents in paper or 
electronic form covered by listed categories. 

• Instruction that employees must preserve email on network home directory, even if emails 
are being backed up elsewhere. 

• Instruction regarding how to preserve other forms of ESI (e.g. IM and text messages) to 
the extent they exist. 

• Reminder to employees of duty to preserve pursuant to other document preservation 
notices, as well as the Company’s records retention policy, irrespective of the litigation 
preservation duty. 

• Reminder that preservation notices should be treated as attorney-client communications 
and protected by the attorney-client privilege and work product doctrine. 
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What should appear in the preservation 
notice? (cont’d) 

• Instruction that employees must err on the side of preservation. 
• Instruction that employees must identify other potentially relevant employees – current or 

departed – that may have potentially relevant evidence. 
• Instruction that employees must advise attorney if aware of potentially relevant documents 

stored in offsite facility. 
• Instruction that employees must advise appropriate personnel if leaving the Company’s 

employ while preservation obligations remain in effect. 
• Instruction that employees must not discuss the dispute with anyone other than the 

Company’s inside and outside counsel. 

24 



Is sending a preservation notice enough? 

• Follow-up and oversight is required. 
 
• “A party’s obligations do not end with the implementation of a ‘litigation 

hold’ – to the contrary, that’s only the beginning.  Counsel must oversee 
compliance with the litigation hold, monitoring the party’s efforts to retain 
and produce relevant documents.”  In re Seroquel, 244 F.R.D. 650, 663 
(M.D. Fla. 2007). 
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Is sending a preservation notice enough? 
(cont’d) 

• Follow-up, supervision and periodic reissuance is required. 
• “[A]ttorney oversight of the process, including the ability to review, sample 

or spot-check the collection efforts” is key to defensibility. National Day 
Laborer Org. Network v. U.S. Immigration and Customs Enforcement 
Agency, 2012 WL 2878130, *11 n.109 (S.D.N.Y. July 13, 2012). 
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Is sending a preservation notice enough? 
(cont’d) 

 
• “Counsel still have a duty (perhaps even a heightened duty) to cooperate in the discovery 

process; to be transparent about what information exists, how it is maintained, and 
whether and how it can be retrieved; and, above all, to exercise sufficient diligence (even 
when venturing into unfamiliar territory like ESI) to ensure that all representations made to 
opposing parties and to the Court are truthful and are based upon a reasonable 
investigation of the facts. As another Judge of this Court has observed, ‘trial counsel 
must exercise some degree of oversight to ensure that their client’s employees are 
acting competently, diligently and ethically in order to fulfill their responsibility to 
the Court.’ That holds true whether the bulk of the information relevant to discovery is ESI 
or resides in paper documents.” 

 
Brown v. Tellermate Holdings, Ltd., No. 2:11-cv-1122, 2014 WL 2987051 (S.D. Ohio July 1, 
2014) 
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When should you confer with IT as a part of 
preservation? (cont’d) 

• Chief among the issues to consider are:   
• whether any automatic deletion, overwriting or recycling processes 

must be suspended in connection with the issuance of the 
preservation notice; and 

• whether any immediate steps should be taken to secure and/or 
access certain custodians’ electronic information remotely.   
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When should preservation notice(s) be re-
issued (cont’d) 

• As a general matter, preservation notices should be reissued on at least a 
periodic basis (e.g., bi-annual or otherwise as deemed appropriate). 

 
• Re-issued notices may simply be reminders regarding preservation 

obligations, or may contain revised content based on developments 
subsequent to the issuance of the initial notice. 
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When should preservation notice(s) be re-
issued (cont’d) 

• It is necessary to consider whether to re-issue, broaden or narrow the 
circulation and/or substantive scope of a document preservation notice in 
specific circumstances, including:  
– a significant event occurs in the litigation (e.g. the filing of an amended complaint); 

and/or  
– increased awareness of additional relevant facts concerning the litigation and/or 

additional personnel that may have knowledge of the facts.  
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The Inverted Triangle 

Preservation 

Production 

Collection and 
Review 
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What Needs To Be Preserved? 

• Given the state of the law, it is important to take a broad and conservative 
approach to preservation based on investigation of the circumstances of 
the matter and the company’s information systems.  
– Determine what sources and dates are potentially relevant. 
– Determine who is reasonably likely to have potentially relevant information. 

• Where possible, try to negotiate preservation scope with adversary (Rule 
26(f) conference). 
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What Needs To Be Preserved? (cont’d) 
Departing Employees 

• It is critical to coordinate with appropriate Human Resources and 
Operations personnel in order to ensure that the documents and ESI in a 
departing employee’s possession, custody or control that must be 
preserved are retained, and that the records management and departing 
employee protocols are complied with and documented. 
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What Needs To Be Preserved? (cont’d) 
Backup Tapes 

•  Pension Comm. Of Univ. of Montreal Pension Plan v. Banc of Am. Secs., 
LLC, 685 F.Supp.2d, 456 (S.D.N.Y. 2010) 

• “I am not requiring that all backup tapes must be preserved.  Rather, if such tapes are 
the sole source of relevant information (e.g., the active files of key players are no 
longer available), then such backup tapes should be segregated and preserved.  
When accessible data satisfies the requirement to search for and produce relevant 
information, there is no need to save or search backup tapes.” Id. at 479 n.99. 
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Backup Tapes – Recommended Approach 

• Historical vs. new tapes should be treated differently. 
• Retain historical tapes if they contain unique information that is not 

available elsewhere. 
• Litigation is usually not the time to start recycling tapes out of circulation. 
• Usually OK to continue recycling new backup tapes.  

 
• Automated Solutions Corp. v. Paragon Data Sys., Inc., 2014 WL 

2869286 (6th Cir. June 25, 2014)   
– affirmation of Zubulake accessibility standard applicable to backup vs. disaster 

recovery tapes. 
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Metadata 

• Once duty to preserve is triggered, metadata is no different than any other 
form of data. 

• Aguilar v. Immigration & Customs Enforcement Div. of U.S. Dep't of 
Homeland Sec., 255 F.R.D. 350, 357 (S.D.N.Y. 2008) 
– Confirms that metadata is discoverable subject to the same relevance and 

benefit/burden analyses that are applicable to more traditional forms of information. 
– “Courts generally have ordered the production of metadata when it is sought in the 

initial document request and the producing party has not yet produced the documents 
in any form.” 

36 



Metadata (cont’d) 
• Certain metadata is more important than other metadata. 

– Some metadata facilitates searching. 
– Some metadata is data about the document, such as a revision history, that may be relevant. 
– Some metadata may be useful for authenticating the document. 
– Some metadata is simply housekeeping, administrative data (e.g., last access date). 

• Preserving electronic documents should preserve metadata so long as documents 
are collected in a forensically sound manner. 

• Copying PST files will not alter metadata of underlying emails and documents. 
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Metadata (cont’d) 
• Failure to preserve metadata could lead to sanctions depending on specific facts 

and circumstances. 
• Chen v. LW Rest., Inc., 2011 U.S. Dist. LEXIS 85403 (E.D.N.Y. 2011) – relevant 

factors to consider: 
– state of mind of party responsible for loss of metadata; 
– relevance of the lost metadata; and 
– likelihood of prejudice. 
– was metadata requested in discovery?  See Palar v. Blackhawk Bancorp., 2013 

U.S. Dist. LEXIS 58082 (Mar. 19, 2013 C.D. Ill.). 
• Manipulating metadata can result in severe consequences 

– T&E Investment Group, LLC v. Faulkner, 2014 WL 550596 (N.D. Tex. Feb. 12, 
2014). 
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Other ESI to Consider 
• Voice and Text Messages 

– Calderon v. Corporacion Puertorrique a de Salud, 2014 WL 171599 
(D.P.R. Jan. 16, 2014) 

• Blackberries / PDAs 
• Business Records locally saved at home 
• IM, BBM, iMessage 
• Other Media Storage, e.g., Memory Sticks and Thumb Drives 
• Social Media 
• Any other forms of Media used for Business Purposes 
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Preliminaries 
and Discovery 

ESI Spoliation 
Issues  

Remedies and 
Sanctions 

WEBINAR PART II 
Trenches of ESI Spoliation Battles  
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Structure of a Spoliation Claim 
Under Proposed Fed. R. 37(e) 

Preservation 
Duty 

Loss of  
Relevant Evidence 

Prejudice to 
other Party 

Spoliation 
Remedy 
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Did a Duty to Preserve Exist? 

• Duty to preserve attaches when litigation appears reasonably likely. 
• Usually triggered for a Defendant by receipt of a Litigation Hold or 

Demand letter from a Plaintiff. 
• If no reasonable recognition of a lawsuit or receipt of a Litigation Hold Letter, 

than duty is triggered upon service of the Complaint. 

• For a Plaintiff, this duty is triggered when it first plans to assert claims 
• Be Careful of what you Wish For!  Plaintiff will likely be held to same standard 

of preservation that it demands of the Defendant in any Litigation Hold Letter. 
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Defending your Litigation Hold 

• It is probably malpractice to not institute a Litigation Hold process 
upon receipt of a demand letter. 

• Best Practice is to launch the Litigation Hold within 24-48 Hours. 

• Scope and detail of a Litigation Hold Process can vary. 
• “Reasonable Steps” – Sedona Conference Commentary on Legal Holds, p. 268 

• Document, Document, Document. 
• Update the Litigation Hold as new facts are discovered. 
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Attacking the Opposing Party’s Litigation Hold 

• First Interrogatories and Document Requests seek basic information 
about opposing party’s IT setup. 

• Who Runs IT? 
• Org Chart 

• What Operating Systems? 
• What Software?   

• COTS or Proprietary? 
• Where Located? 
• Backup Routines? 

• Laying Groundwork for Early Corporate Designee Depo on ESI 
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Early Rule 30(b)(6) Corporate Designee Depo. 
 

• Expressly include in Form 52 Report / Rule 16(b) Order 
• At this early stage of case, attorneys are less likely to oppose an early focused Depo 
• But ensure that Order allows a future, regular R. 30(b)(6) Depo of same party 

• Examine Designee on Litigation Hold Procedures & Timeline 
• When was Lit Hold put in Place? 
• How was it communicated? 
• What were the terms? 
• Which Employees received Notice? 
• Is the Lit Hold being Updated? 

• Communications between IT Professional and Potential Expert Witnesses 
• Maybe it’s Attorney Work Product, Maybe it’s not. 
• Potential window into other side’s strategy/experts. 
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Early Rule 30(b)(6) Corporate Designee Depo. 
(con’t) 

• Organization of IT Department 
• IT Systems / Networks 

• Specific Nomenclature / Office Slang 
• Onsite / Hosted / Cloud 

• Targets for Third-Party Discovery 
• Outside IT Vendors 
• Potential Expert Witnesses 

• Nature of Employees’ Work Arrangements 
• Onsite / Telecommute / Offsite 
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Sings that you Need an Expert? 

• The other side has an expert.  
• You want to push a spoliation claim against an adversary. 
• You must defend a spoliation claim. 
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Moving Party’s Must Show that Data was Lost 
after a Duty to Preserve was Triggered 
• Case Example:  “FileScrubber” 
• Windows Utility installed by Factory 
• Opposing Expert can Confirm that 

File Scrubber ran and files are now 
missing 

• Expert can NOT determine when 
File Scrubber ran. 

• Argument:  Because Moving Party 
can’t show when the deletion 
occurred, it has not satisfied its 
burden. 

 

Duty Triggered 

Window of time when File 
Scrubber could have run. 

Jan. Dec. 
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Is the Lost Data Relevant? 

• Traditional Relevancy Test 
• How to Show Relevancy? 

• File Names 
• Directory Names 
• Dates Files were Created or Lost 
• Witness Testimony familiar with Files 
• Motive to Destroy Files 
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Is the Requesting Party Prejudiced? 

• Blunting a Spoliation Claim: 
• Lost or similar evidence may be found in 

other locations 
• Case Example:  The “Pack-Rat 

Employee” Option 
• Employee on Team Deletes his E-mail 
• Employee Frequently Copied other Team 

members on Emails 
• Reconstruct Lost E-mail from Other 

Employees 
• Golden Find:  A Pack-Rat Employee who 

saved everything.  
• Witness Testimony Establishing Common 

Practice to Copy Team members 
 

Employee #1 
(Deleted E-mail) 

Employee #2 
(Recoverable E-mail) 

Employee #4 
(Recoverable E-mail) 

Employee #3 
(Recoverable E-mail) 
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Showing a Lack of Prejudice 

• Graphical Depictions of Produced Items 
• Multiple Depositions 
• Identifications of Key Players 
• Expert Testimony 

 

Captured and Produced  
ACME Staff Emails 

                                    
 Captured E-mails   

  (To / From / CC) 
  Michael Westen           129 
  Deposed:  Feb. 6, 2013 
  
  Chuck Finley            137 
  Deposed:  Feb. 7, 2013 
  Deposed:  Mar. 20, 2013 
  
  Sam Axe            189 
  Deposed:  Sept. 7, 2012 
  Deposed:  Feb. 7, 2013 
  Deposed:  Mar. 19, 2013 
  
  Fiona Glenanne             91 
  Deposed:  Feb. 5, 2013 
  
  Jesse Porter             280 
  Deposed:  Feb. 7, 2013 
  
  Madeline Westen             182 
  Deposed:  Mar. 22, 2013 
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Spoliation “Remedies” 

• Under Proposed Rule 37(e)(1), spoliation “sanctions” are to be 
remedial in nature for all but most serious violations. 

• “measures no greater than necessary to cure the prejudice.” 
• Further Discovery 
• Cost-Shifting 
• Monetary Sanctions 
• Exclude Evidence 
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Spoliation Remedies (con’t) 

• Proposed Rule 37(e)(2) - Most Serious Spoliation Sanctions 
• Court must find bad intent to deprive evidence/information 

• Presume Lost Information was Unfavorable to Party 
• Adverse Inference Jury Instruction 
• Dismiss the action or enter a Default Judgment  
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WEBINAR PART III 
 
 Proposed Rule 37(e) as part of the eDiscovery Mosaic 

 
 The Workings of the Proposed Rule 

 
 An Emerging ESI Preservation Safe Harbor  

and the Outlines of a Defensible Preservation Solution 
 

 The Rule Amendment Process and the Road Ahead   

54 

James S. Kurz 
Redmon Peyton & Braswell 
jkurz@rpb-law.com  

mailto:jkurz@rpb-law.com
mailto:jkurz@rpb-law.com
mailto:jkurz@rpb-law.com


Proposed Rule 37(e) as  
Part of the eDiscovery Mosaic 

Rule 1. Scope and Purpose — These rules 
govern the procedure in all civil actions and 
proceedings in the United States district courts, 
except as stated in Rule 81. They should be 
construed and administered to secure the just, 
speedy, and inexpensive determination of 
every action and proceeding. 
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Proposed FRCP Rule 37(e) 
Amendment Process:  
The Mosaic and Where          
We Are Today 

Advisory Committee 
 
 

Standing Committee 
 
 

Judicial Conference 
(Sept 16, 2014) 

 
 

Supreme Court  
(Before May 1 ,2015) 

 
 

Congress 
 

DECEMBER 1, 2015 
________________ 

 
Amended Rule Effective 

December 15, 2015 unless Congress 
enacts legislation to reject, modify or 

defer pending rule 

28 USC §§ 2071-2077 
Rules Enabling Act 
 

The Congress has authorized the 
federal judiciary to prescribe the 
rules of practice, procedure, and 
evidence for the federal courts, 
subject to the ultimate legislative 
right of the Congress to reject, 
modify, or defer any of the rules. 
The authority and procedures for 
promulgating rules are set forth in 
the Rules Enabling Act. 28 U.S.C. §§ 
2071-2077.  
 

Workings of Proposed FRCP Rule 37(e) 
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Workings of Proposed  
FRCP Rule 37(e) 
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Main Body 
of Proposed 

Rule 

Subpart 
(e)(1) 

Subpart 
(e)(2) 

Decision Tree for 
Proposed Rule 37(e) 

Workings of Proposed FRCP Rule 37(e) 

58 



When Does the Rule Apply? 
 

3-Part Requirements in Body of Proposed Rule 37(e) 

Applies only to ESI Only 
 
Three Requirements 
Before Rule Applies 

______________   
 
 

• Trigger – Must be a Duty to 
Preserve; adopts current law  
 

• Only if Failed to take 
“Reasonable Steps” to 
Preserve 
 

• Only if Information Cannot 
be Restored or Replaced 

 

Text from Body of Proposed Rule:  
 

If electronically stored information 
that should have been preserved in 
the anticipation or conduct of 
litigation is lost because a party 
failed to take reasonable steps to 
preserve the information, and the 
information cannot be restored or 
replaced through additional 
discovery, the court may:  

Workings of Proposed FRCP Rule 37(e) 
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Remedies and Sanctions—Subpart (e)(1) 

Subpart 37(e)(1) 

• “Prejudice” key to Subpart, 
but burden of proof left open. 
 
 
 
 

• Courts retain considerable 
discretion, but may not order 
most serious sanctions under 
this Subpart 

Committee Note: The rule does not 
place a burden of proving or disproving 
prejudice on one party or the other.  

Committee Note: The rule leaves 
judges with discretion to determine 
how best to assess prejudice in 
particular cases.  

Workings of Proposed FRCP Rule 37(e) 
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Subpart 37(e)(2) 

• Circuit Split Resolved 
 

 
 
 
 
 

 
• Court’s “inherent authority” 

not a basis for ESI Spoliation 
Sanctions 

Committee Note: It rejects cases 
such as Residential Funding Corp. v. 
DeGeorge Financial Corp., 306 F.3d 
99 (2d Cir. 2002), that authorize the 
giving of adverse-inference 
instructions on a finding of 
negligence or gross negligence.  

Committee Note: It therefore 
forecloses reliance on inherent 
authority or state law to determine 
when certain measures should be 
used. The rule does not affect the 
validity of an independent tort claim 
for spoliation if state law applies in a 
case and authorizes the claim.  

 

Committee Note: Subdivision 
(e)(2) limits the ability of 
courts to draw adverse 
inferences based on the loss  
of information in these 
circumstances, permitting 
them only when a court finds 
that the information was lost 
with the intent to prevent its 
use in litigation.  
 

Remedies and Sanctions—Subpart (e)(2) 

Workings of Proposed FRCP Rule 37(e) 
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Emerging ESI Preservation  
Safe Harbor 
and a 

Legally Defensible  
ESI Preservation Solution   

Hold Program  
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Emerging ESI Preservation 
 Safe Harbor 

2.  Committee Note 

3. 2010 Sedona 
      Conference 
      Commentary on        
      Legal Holds 
 

        Thomas Allman 
        Conor Crowley 
        Jonathan Redgrave  

1.  Proposed Rule Text 

Emerging Safe Harbor 
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Legally Defensible ESI     
Preservation System – 1 of 3  

 

 

MATTER-SPECIFIC 
HOLD PROGRAMS 
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Preservation Plans  

1.  

2.  

Life-Cycle 
Management  

 Eventual Shutdown 5.  

Review  
and Revise  

Process  

3.  

Reporting  
and Audit 

Capabilities 

4.  

Legally Defensible ESI Preservation System 
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Review and  
Revision Process  

MATTER-SPECIFIC  
HOLD PROGRAMS 

Hold Processes and Design 1.  

Business Data 
Map and ESI 
Preservation 

Plans  

2.  

3.  

 

Reporting and Audit  
Capabilities 

 

4.  

Legally Defensible ESI Preservation System – 2 of 3  
 

Life-Cycle Management  

Eventual Shutdown 

5.  
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Proof-of-Concept ESI 
Preservation Management 

Solution based on  
2010 Sedona Legal Hold 
Commentary Guidelines 

www.RPB-law.com 

Legally Defensible ESI Preservation System 

Legally Defensible ESI Preservation System – 3 of 3  
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Proposed  
FRCP Rule 37(e) 
and the Road Ahead 

The Road Ahead 

Advisory Committee 
 
 

Standing Committee 
 
 

Judicial Conference 
(Sept 16, 2014) 

 
 

Supreme Court  
(Before May 1 ,2015) 

 
 

Congress 
 

DECEMBER 1, 2015 
________________ 

 
Amended Rule Effective 

December 15, 2015 unless Congress 
enacts legislation to reject, modify or 

defer pending rule 
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