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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-873-1442 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.
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Roadmap

• What is commercial 
litigation funding?

• Reasons for seeking 
litigation financing

• Underwriting of claims

• Deal Terms

• Issues and questions 
• Conflict of Interest

• Champerty

• Discovery issues

• Open Q&A
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What Is Litigation Funding?

 Generally two types -- consumer and commercial 
funding

 Consumer legal funding: non-recourse loans to 
personal injury plaintiffs, repaid with fees if the plaintiff 
recovers

 Commercial legal funding: non-recourse capital 
provided to law firms and litigants for a return from the 
recovery, if any, in a commercial lawsuit
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Commercial Litigation 

Funding

 Almost always non-recourse: if 
the litigant loses, the lender 
receives – and the litigant pays 
– nothing

 Common subject areas:

▪ Breach of contract

▪ Breach of fiduciary duty

▪ Copyright/trademark

▪ Patent

▪ Domestic and international 
arbitrations

▪ Complex business disputes

▪ Antitrust

▪ Environmental

▪ Qui tam

▪ Bankruptcy litigation
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How Does it Work?

(Single Case Investment)

• Case is brought to a funder (by 
a claimant, its litigation lawyer, 
or other lawyer)

• NDA executed

• Deep due diligence by funder

• Funding contracts executed 
between funder and claimant; 
transaction closes

• Monitoring
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Risk-Sharing Aligns Interests

Law Firm

Litigation Funder

50% of Legal Budget 20% Contingency Fee

Claimant

Receives a 60% recovery

50% of Legal Budget 20% Recovery

Single-Case 

Financing

Baseline Model:
Claimant Funding

10



Portfolios Hedge Risk

Plaintiff-Side

Portfolio Financing

Invests Capital Time-Based Multiple Return

Invests Hours Contingency Fees 

Litigation Funder

Law Firm

Plaintiff Case Plaintiff Case Plaintiff Case 

Baseline Model:
Law Firm Funding
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Issues with Third Party 

Involvement: Champerty 

and Maintenance
 “Put simply, maintenance is helping another prosecute 

a suit; champerty is maintaining a suit in return for a 

financial interest in the outcome; and barratry is a 

continuing practice of maintenance or champerty.”

In re Primus, 436 U.S. 412, 424 n.15 (1978).

 Different laws in different jurisdictions
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Attorney-Client Issues: 

Conflicts
 Who negotiates 

agreement with funder?

 What disclosures are 
needed? 

 What kind of client 
consent needed?

 May lawyer suggest 
funder?  

 May lawyer advise re: 
funder?

 May lawyer have interest in funder?  
prior relationship?

 May lawyer share 
confidential information 
with funder?

 Confidences broader 
than privileges

 State law: lawyer 
needs to disclose risk of 
privilege loss and 
obtain client’s 

informed consent

 May lawyer be directly 
financed by funder?

 May lawyer pass along 

borrowing costs to client? 
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Attorney-Client Issues: 

Control Issues

 ABA Model Rule 1.8(f) prohibits 
lawyers from accepting 
compensation from a third party 
unless the client gives informed 
consent, there is no interference 
with the lawyer’s exercise of 
independent professional 
judgment, and confidential 
information is protected. 

 ABA Model Rule 5.4(c) directs 
lawyers not to “permit a person 
who . . . pays the lawyer to render 
legal services for another to direct 
or regulate the lawyer’s 
professional judgment in rendering 
such services.”

 May client cede control 

to funder?

 Does funder have right to 

fire counsel?

 How different from 

insurance-provided

counsel?

 Settlement authority?

 Equitable issues?

 Impact litigation?
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Discovery Issues

 Can a party opponent discover 
the terms of litigation funding?

 If so, on what theory? (Civil L.R. 3-
15?)

 Is a funding agreement itself 
discoverable?  courts have split.

 If documents about the 
underlying dispute are turned over 
to the funder as part of diligence, 
are they covered by the common 
interest exception to the attorney-
client privilege or the work 
product doctrine?  

 Is there an analogy to the 
insurance arena? 
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For More Information:
Jim Batson, Bentham IMF, jbatson@benthamimf.com

Lee Drucker, Lake Whillans, 

drucker@lakewhillans.com

Boaz Weinstein, Lake Whillans, 

weinstein@lakewhillans.com
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Thanks!


