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Distracted Driving and Trucking 

Litigation:
Best practices when defending against or asserting 

claims that a driver’s distraction caused an accident. 

Whitney Lay Greene and Melody C. Kiella



Whitney Lay Greene and Melody C. Kiella 6

Distracted driving is the single largest contributing 

factor to traffic crashes today. 



The Number of Registered 

Trucks Operating on the Road
• In 2015, there were 33.8 million trucks registered and 

used for business purposes.  

• 3.63 million Class 8 trucks (including tractors and 

straight trucks) were in operation in 2015 and 3.68 

million were in operation in 2016. 

• 273.9 billion miles were traveled by combination trucks 

in 2015.

• In 2017, there were 777,240 for-hire carriers, 700,591  

private carriers, and 80,247 unspecified interstate 

motor carriers registered with the FMCSA. 

Sources: https://www.trucking.org/News_and_Information_Reports_Industry_Data.aspx
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U.S. Cellphone Statistics 

• 300 million cellphone subscribers –

91% of population

• Over 180 Billion texts sent every 

month 

• Approximately 481,000 drivers use 

cellphones while driving during 

daylight hours

• 1 in 5 drivers surf the web on their 

cellphone while driving

• 82% of young drivers have sent a 

text while driving 

• 660,000 drivers are holding their 

cellphone to their ear at any given 

moment
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Handheld v. Hands Free 

Texting/Dialing Phone

− According to the FMCSA, the 

odds of being involved in a safety-

critical event (i.e., crash, near 

crash, unintentional lane 

deviation, etc.) are 6 times 

greater for truck drivers who dial a 

cellphone while driving. 

− When dialing or texting, drivers 

look at their cellphone for an 

average of 3.8 seconds. At 55 

MPH, this equates to the driver 

traveling 306 feet without 

looking at the road. 
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Although using a  hands-free 

device sounds safer, research 

suggests that its not:

− Talking on a hands-free device 

is  almost as distracting as 

talking on a hand-held 

cellphone. 

− Distracted driving accidents 

have not decreased in states 

that have implemented hands-

free laws.



FMCSA Cellphone 

Use Regulations
• “No driver shall use a handheld 

mobile telephone while driving a 

CMV.” 49 CFR 392.82(a)(1). 

• Drivers cannot (1) hold a mobile 

phone to make a call; (2) dial a 

mobile phone by pressing more 

than a single button (i.e., speed 

dial); (3) reach for a mobile 

phone in a manner that requires 

driver to maneuver. 

• To comply with the regulation, the 

driver must have his/her mobile 

phone located where he/she is 

able to initiate, answer, or 

terminate a call by touching only 

one button. 
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• Drivers cannot use their 

cellphone to text message 

while driving. 

• CB and two-way radios are 

not prohibited by the rule. 

• FMCSA defines “text 

message” as :

− Manually entering text 

into, or reading text from, 

an electronic device; and

− Can include short 

message services, e-

mails, instant messaging, 

accessing a Web page, 

pressing more than one 

button to initiate or 

terminate a call. 



State Law Bans 

on Cellphone Usage
➢16 states and D.C., Guam, Puerto Rico 

and the U.S. Virgin Islands prohibit drivers 

from using a hand-held device while 

driving.

➢47 states and D.C., Guam, Puerto Rico, 

and the U.S. Virgin Islands prohibit drivers 

from text messaging while driving. 

http://www.ncsl.org/research/transportation/cellular-phone-use-and-texting-while-driving-laws.aspx
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Distracted Driving Statistics

• Distracted driving is any voluntary or involuntary diversion of 

attention from the primary driving task due to an object, event, 

or person that shifts the attention away from the fundamental 

driving task. 

– 4 types: visual (taking eyes off road), physical (taking 

hands off wheel), cognitive (thinking about something 

else), auditory (hearing something). 

• Distracted driving claimed 3,500 lives in 2015 and 3,450 

lives in 2016. 

• In 2015, 391,000 people were injured in collisions involving 

distracted drivers.

• As of 2016, large truck fatalities were up 27% from 2009.
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Distracted Driving 

Statistics Continued
• According to a study conducted 

by the Virginia Tech 

Transportation Institute, 71% of 

CMV crashes, 46% of near 

CMV crashes, and 60% of all 

safety critical events were 

caused by drivers engaged in 

non-driving related tasks.

• Texting makes the risk of a 

crash or a near-crash event 

23.2 times more likely than 

non-distracted driving.

• Cellphone use causes slower 

reaction time comparable with 

having a .08 BAC. 
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• For a CMV driver, dialing a cell
phone makes the likelihood of
a crash or near crash 5.9
times as high as a non-
distracted driver

• Talking or listening to a cell
phone makes the likelihood of
a crash or near crash event 1.0
times as high as a non-
distracted driver

• Using or reaching for a cell
phone or other electronic
device makes the likelihood of
a crash or near crash event 6.7
times as high as a non-
distracted driver



Costs of Trucking Accidents

• In 2017 motor vehicle accidents cost employers nearly 

$57 billion dollars 

• U.S. collision insurance claims remain at the highest 

levels in 10 years

• 53% of vehicle crash injuries cause employees to miss 

work

• When an accident involves damage to both a person and 

a vehicle, annual insurance rates typically increase by 

33%

Motus- 2018 Driver Safety Risk Report
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Multitasking: A Brain Drain

• Multitasking is a myth,

especially when it comes to

driving.

• The human brain cannot do

two things at the same

time.

• When talking on the phone

while driving the brain

switches between the two

tasks with slow reaction

time.

The four lobes of the brain. Source: National Institute of Health
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Multitasking: A Brain Drain

Your brain engages in a constant process to:

1. Select information the brain will attend to

2. Process that information

3. Encode to create a memory

4. Store information

5. Additionally, your brain must also:

6. Retrieve information

7. Execute or act on information

When your brain is overloaded, these steps are affected. 
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Multitasking: A Brain Drain

Encoding Stage

• Brain filters information due to overload

• Drivers are not aware of information that is filtered out

• Information that is filtered out does not get into your memory

• As a result, drivers miss critical information or potential 

hazards

Inattention blindness and encoding.
Source: National Safety Council
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Inattention Blindness

• Research suggests that, unless we pay 
close attention, we can miss even the 
most obvious events.

– In essence, you are “looking” but not 
“seeing”

– Those busy paying attention to 
something other than the road often 
miss unexpected movements. 

• Hands-free drivers are less likely to see:

– High and low relevant objects

– Visual cues

– Exits, red lights and stop signs

– Navigational signage

– Content of objects
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Inattention blindness

Driver Not Using Phone Driver Using Hands-Free Phone

Source: Transport Canada
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Distraction Ratings
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Cell Phones vs.

Other Distractions
Common Causes of Distracted Driving:

• Talking/Texting on Cellphone;

• Looking at or using a GPS;

• Adjusting music controls;

• Talking to passengers;

• Looking at billboards or other distractions outside of the truck;

• Eating;

• Reaching for something; and

• Thinking about something other than driving.

Cell phone use is more distracting than listening to a radio broadcast,

books on tape, recorded conversations, and/or talking to passengers,

but is less distracting that reaching for an object or reading.
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Trucking Litigation –

Typical Claims 
• The Complaint will likely 

have hints that the driver 

was or may have been 

distracted, even if there 

is no initial indication 

that distracted driving 

was involved.
– Ex: Failure to maintain lane,  

negligence per se (violating 

FMCSRs or state laws), 

failure to keep a proper 

lookout, driving while 

fatigued, etc. 
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• Plaintiffs’ attorneys are 
increasingly seeking 
punitive damages when 
distracted driver 
collisions involve cell 
phone usage.
– 2017: Texas jury awarded 

$43.5 million ($30 million 
of which were punitive) in 
a distracted driving rear-
end collision case where 
injured plaintiff suffered 
non-life threatening 
injuries. 



Documents to Obtain From the 

Motor Carrier and Driver ASAP

• Typical documents (i.e., 

driver’s personnel, driver 

qualification, and 

training files).

• Logbooks, GPS data, 

cellphone records of 

driver for date of 

collision and 6 months 

prior to collision.

• Company’s policy 

regarding cellphone or 

device usage. 
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• ECM data to show how 

fast driver was traveling, 

hard brakes, etc. 

• Copy of Medial 

Examiner’s certificate.

• Social media download 

for your driver to see 

how often the driver 

posts and whether it 

appears he/she does 

this from the road. 



Preservation of Evidence

• Send detailed preservation 

letter to injured party’s 

counsel ASAP. 

• Any video documenting the 

crash or the driver to see if 

the video matches up with 

what the driver says. 

• The truck – and make sure 

an inspection is performed.

• Request that Plaintiff’s 

vehicle be preserved – failure 

to do this could allow you to 

win a spoliation motion
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• Open Records Request to police 

department, scene investigation 

unit, and fire & EMS.

• Locate and maintain any and all 

witness statements. If there are 

none, go out and get them 

yourself. 

• FOIA request to FMCSA 

requesting all records for 

trucking company. 



Evaluate Course and 

Scope Issues
• It is important to know whether the cell phone or

electronic device was issued to the driver by
their employer, whether they were involved in
business related communication, or whether
they were driving a company vehicle at the time
of the collision.

• This information will impact whether a person is
deemed to be in the course and scope of
employment.
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Preparing Your Driver for 

His/Her Deposition
• Make them feel comfortable with telling you the

whole truth BEFORE their deposition.

• Show them all of the bad evidence you have so

they are adequately prepared.

– Go over potential questions and help them

with their responses.

• Many drivers will not be comfortable during their

deposition, and it is YOUR JOB to make them

more comfortable. Take as much time as you need

to get them there.
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Challenge Causation

• Even if the driver was distracted prior to the collision, 

the plaintiff must prove that this distraction caused the 

collision. 

• Examples of Challenging Causation:

– Driver distraction of talking on phone while making a left turn

through an intersection was not the proximate cause when

tractor was almost entirely through the intersection, there were

no skid marks indicating plaintiff attempted to slow before

impacting and going under and through the tractor, and plaintiff

was intoxicated.

– Driver was over his allotted hours and had sleep apnea, but

plaintiff presented no witness or expert testimony establishing

the driver was fatigued.
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Attack Plaintiff’s Human 

Factors Expert
• Human factors is a science that studies how people interact

with or use certain products, equipment, and environments. In

trucking, such an expert will opine re: the driver’s interaction

with the conditions present at the time of the collision.

• Ways to challenge Plaintiff’s Human Factors Expert:

– Argue that expert’s testimony will not assist jury in understanding the

evidence because lay people know that texting and driving or driving

while fatigued or distracted is dangerous and can cause an accident.

– Argue that expert’s testimony simply parrots testimony provided by fact

witnesses – i.e., explains what the driver saw or did not see, the traffic

or roadway conditions, etc.

– Point to lack of scientific evidence supporting expert’s opinions.
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Reptile Tactics and 

Distracted Driving
• General Reptile Theory Principles

– According to the theory, jurors’ survival instincts—in other 

words, their reptilian brain—can be triggered in the courtroom by 

conveying that the defendant’s actions present a clear and 

immediate danger to the juror and/or the community, and that 

those actions must be punished as a means of deterrence.

– Safety Rule + Danger = Reptile

– Plaintiff attorneys construct their cases by 

first establishing the existence of unwavering 

“safety rules” in trucking. 
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Reptile Tactics and 

Distracted Driving
• General Reptile Theory Principles (contd.)

– Next, they typically manipulate defense 

witnesses into inadvertently agreeing with 

those “rules.” 

– Example- would you agree that safety is your 

company’s highest priority? 

– Seems like an innocent, easy-to-answer 

question, but leads into a line of questioning 

that can be devastating to the defense.
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Defending Against Reptile Tactics in 

Distracted Driving Cases Cont.

• Prepare your driver and the safety director for Reptile tactics during 

their depositions. 

– Ask your defense friends for all depositions transcripts of driver/safety 

director depositions taken by plaintiffs’ lawyers. 

– Do mock questioning with your driver and safety director. 

– Explain Reptile tactics to your clients so they know where plaintiff’s 

counsel intends to take them. 

– Make you clients comfortable with the idea of repeating the same 

answer over and over and over again. 
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Reptile Tactics and 

Distracted Driving
• Cellphones and Reptile Theory 

– Frequently seen even in contexts of hands-

free use

– Wouldn’t it be “most safe” not to use a cell 

phone while driving? 

• Certain popular training materials (J.J. Keller) and 

some state CDL manuals (ex. TN) support this
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Additional Tips for Defending Against 

Reptile Tactics in 

Distracted Driving Cases
• Set the record straight in your Answer and in Discovery

– EX: In response to statement that driver was at all relevant times acting in the

course and scope of his employment, deny the allegations and specifically state

that the issue of course and scope require further adjudication by the judge and

jury.

– EX: In response to allegation that motor carrier and driver needlessly

endangered community when driver caused accident while talking on his

cellphone, deny the allegations and outline the specific cause of the collision IF it

was NOT the driver talking on his cellphone.

• Craft specifically tailored motions in limine

– Courts are unlikely to grant vague motions in limine

– File motions in limine preventing:

• Plaintiff’s counsel from giving mini-opening during voir dire and infecting the jury to the

thought that the driver was distracted and caused the accident.

• Explain that Reptile is the new Golden Rule argument, i.e. “if you were my client,

wouldn’t you want motor carriers to require their drivers not to talk on their cellphone

while driving?”
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Recent Verdicts

• Wilson v. Coca-Cola (2012)

– Employee on a mobile phone call while 

driving a company vehicle

– Struck the plaintiff’s vehicle and allegedly 

seriously injured her

– Using a hands-free device for the call, in 

compliance with company policy

– Texas jury awarded $21,000,000 in damages 

to Plaintiff 
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Recent Verdicts Cont. 

• Bustos v. Dyke Industries, Inc. (2001)

– Motor vehicle accident

– Employee claims he only used his cell phone 

after the accident to call 911. 

– Cell phone records showed he was on the 

phone immediately prior to the crash. 

– Miami jury awarded $20.9 million in damages

– Largest ever personal injury verdict in Miami 

at the time
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Recent Verdicts Cont. 

• Holmes Transport, Inc. (2008)

– Multi-vehicle collison

– Truck driver admitted he failed to notice 

stopped traffic because he was distracted by 

reaching for his cell phone

– Crash injured 12 and killed 3

– Almost $25,000,000.00 awarded to the 

various plaintiffs

– Trucking company went out of business
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Use Distraction 

Against Plaintiff
• Identify Helpful Physical Evidence

– Any devices present in the vehicle which 

could pose distractions 

• cell phones, tablets, video streaming devices, and 

in-vehicle entertainment systems

• GPS devices, DVD players, radar detectors, 

vehicle performance monitors, and dash cameras

– Non-electronic evidence

• Food, drinks, reading materials, shaving items, 

make-up, passengers
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Use Distraction Against 

Plaintiff Cont. 
• Hire an accident reconstructionist to go to the scene and

take measurements, inspect plaintiff’s vehicle (and

download Black Box contents), and inspect tractor trailer.

• Obtain testimonial evidence

– If eyewitnesses are identified, ask them questions to

determine if the plaintiff displayed any signs of distraction

prior to the collision.

• Find out where plaintiff was coming from

– If from any place where alcohol is served, obtain a copy of

the receipt from such place ASAP.
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Use Distraction Against 

Plaintiff Cont. 
• Other investigation tips:

– Request cell phone records as soon as you receive 

the case

– Investigate Plaintiff’s social media and request a 

complete download of their accounts

– Call businesses in the area of the crash to determine 

whether there are any surveillance cameras which 

might cover the area of the accident

– 911 Recordings and logs

– Consider retaining an expert to conduct a forensic 

investigation of the plaintiff’s phone
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QUESTIONS?

Whitney Lay Greene

wgreene@deflaw.com

Melody C. Kiella

kiellam@deflaw.com
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