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LITIGATING PARALLEL PROCEEDINGS 
 

By Georgia Staton and Ravi Patel1 
 

Jones Skelton and Hochuli, PLC 
Phoenix, Arizona 

 
You have been retained to defend John Smith, CEO of the Blue 
Corporation, who has been sued for assault and battery and 
intentional infliction of emotional distress arising from an alleged 
sexual encounter involving a female subordinate, Sally Jones.  You 
have been informed that Sally Jones has filed a police report alleging 
that she was sexually assaulted, and has filed an EEOC charge 
against the company.  She is expected to file a Title VII lawsuit 
against the company claiming sexual harassment.     
 
There are three attorneys involved in the defense of these matters:  

 
• You, John Smith’s civil attorney, 

• John Smith’s criminal attorney, and  

• Blue Corporation’s counsel, hired to represent it in the 
administrative proceedings before the EEOC and any 
subsequent civil action.    

Parallel proceedings occur when civil and criminal proceedings arise out of a 

single set of occurrences.  Since the cases are intertwined, it is critical that John Smith have 

effective legal representation in order to swiftly navigate the issues that arise.   As Smith’s 

counsel, you must determine how to defend him in the civil lawsuit without jeopardizing 

his Fifth Amendment rights as a criminal defendant.   

These issues include: 

 
• What is the scope of the Fifth Amendment Privilege in a civil case, and 

how do you protect John Smith’s right against self-incrimination?  

• How do the differences between criminal and civil discovery affect the 
timing and scope of discovery in the civil case?    

                                              
1 The authors would like to thank summer law clerk Brandon Hecht for his assistance 

in providing research for this paper.  
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• Does Sally Jones have rights as an alleged victim in the criminal case?  
If so, how does that affect discovery in the civil case?  

• Does John Smith’s assertion of the Fifth Amendment affect discovery 
against Blue Corporation?  

• Is the Blue Corporation’s internal investigation into the allegations  
discoverable?   

I. OVERVIEW OF THE FIFTH AMENDMENT PRIVILEGE 

The Fifth Amendment protects people from being “compelled in any criminal 

case to be a witness against himself.” U.S. Const. Amend. V. The privilege “can be asserted 

in any proceeding, civil or criminal, administrative or judicial, investigative or 

adjudicatory.” Kastigar v. United States, 406 U.S. 441, 44 (1972). Specifically, it applies 

when an individual’s statement “might incriminate him in future criminal proceedings.” 

Lefkowitz v. Turley, 414 U.S. 70, 77 (1973). In a civil context it “protects against any 

disclosures which the witness reasonably believes could be used in a criminal prosecution 

or could lead to other evidence that might be used.” Kastigar, 406 U.S. 441 at 445.  

The “pendency of criminal proceedings does not by itself excuse a witness of 

his obligation to give testimony in civil proceedings. Some nexus between the risk of 

criminal conviction and the information requested must exist.”  Baker v. Limber, 647 F.2d 

912, 917 (9th Cir. 1981).  A valid Fifth Amendment objection may be raised only to 

questions which present a “real and appreciable danger of self-incrimination.” McCoy v. 

C.I.R., 696 F.2d 1234, 1236 (9th Cir. 1983). If the threat is remote, unlikely, or speculative, 

the privilege does not apply, and while the claimant need not incriminate himself in order 

to invoke the privilege, if the circumstances appear to be innocuous, he must make some 

“positive disclosure” indicating where the danger lies. Id.  

 Who can assert the privilege?  

Only natural persons can assert the privilege.  Corporations, partnerships, and 

other unincorporated associations cannot assert the privilege. Braswell v. United States, 487 
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U.S. 99, 104, 108-09 (1988). In certain circumstances with smaller entities, there is a 

possibility that no individual is able to testify on behalf of the corporation due to a fear of 

self-incrimination. See United States v. Kordel, 397 U.S. 1, 8-9 (1970) (the Supreme Court 

held that in those situations, the appropriate remedy would be a protective order or stay of 

civil discovery pending resolution of the criminal proceedings).   

I. WHAT IS THE SCOPE OF THE FIFTH AMENDMENT PRIVILEGE IN A 
CIVIL CASE, AND HOW DO YOU PROTECT JOHN SMITH’S RIGHT 
AGAINST SELF-INCRIMINATION?  

A. Scope of Fifth Amendment Privilege 

The Fifth Amendment can be invoked in both criminal and civil litigation but 

it must protect acts that are testimonial in nature. To be considered testimonial, the action 

must “explicitly or implicitly, relate [to] a factual assertion or disclose information that 

incriminates.” Doe v. United States, 487 U.S. 201, 210 (1988). In civil proceedings, “the 

only way the privilege can be asserted is on a question-by-question basis, and thus as to 

each question asked, the party has to decide whether or not to raise his Fifth Amendment 

right.” Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1263 (9th Cir. 2000).  

Although the privilege is invoked to protect against self-incrimination, the 

action being protected does not need to directly incriminate the individual. The “privilege 

against self-incrimination does not depend upon the likelihood, but upon the possibility of 

prosecution.” Id. However, to qualify for the privilege, the action has to “furnish a link in 

the chain of evidence needed to prosecute.” Hoffman v. United States, 341 U.S. 479, 486 

(1951).    

In addition, responding to requests for production or inspection may be 

testimonial in nature, where the act of production may be incriminating.  For instance, a 

request that John Smith unlock a smartphone allegedly used to communicate with Jones 

would likely be testimonial in nature.   See United States v. Wright, 431 F. Supp. 3d 1175, 

1188 (D. Nev. 2020) (detectives' unlocking of Defendant's phone with his face infringes the 
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Fifth Amendment's privilege against self-incrimination, was an abuse of power and is 

unconstitutional.)  However, it does not typically apply to the production of business 

records, such as tax returns, which were voluntarily created prior to any criminal 

investigation.  See United States v. Doe, 465 U.S. 605, 612, 104 S. Ct. 1237, 1242, 79 L. 

Ed. 2d 552 (1984). 

  A compelled action (in response to a court order or subpoena) may also be 

testimonial in nature when the act could create potentially incriminating records.  In United 

States v. Oriho, the 9th Circuit held that a pre-trial restitution order requiring a criminal 

defendant to repatriate funds to Africa implicated the 5th Amendment because the order 

“may force [him] to incriminate himself by revealing the location of bank accounts and 

potentially numerous other transfers of criminally derived funds that are presently unknown 

to the government.” United States v. Oriho, 969 F.3d 917, 925-926 (9th Cir. 2020).  The 

Court outlined four facets of an implicit communication that together support invocation of 

the self-incrimination privilege. (1) compulsion is involved; (2) a statement is being 

communicated; (3) the statement relies on the truth-telling of the defendant; and (4) the 

statement carries the risk of incrimination.  Id., citing Fisher v. United States, 425 U.S. 391, 

410, 96 S. Ct. 1569, 1581, 48 L. Ed. 2d 39 (1976). 

1. Adverse Inferences 

Unlike in criminal cases, where the court cannot use a defendant’s invocation 

of the Fifth Amendment as an inference of the defendant’s guilt, in civil cases, the court 

may draw an adverse inference from the invocation of the Fifth Amendment.   S.E.C. v. 

Colello, 139 F.3d 674, 677 (9th Cir. 1998); Cf. Mitchell v. United States, 526 U.S. 314, 327-

28 (1999)(criminal cases).   However, an adverse inference may only be drawn when there 

is some independent evidence of a fact in question.   A plaintiff cannot merely rely on an 

adverse inference drawn from the silence of a defendant to prove an issue in controversy 

(for instance to establish a genuine issue of material fact at summary judgment).  Instead, 
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in a civil case where the Fifth Amendment is invoked, an adverse inference can be drawn 

when Defendant’s silence in the face of independent evidence of the fact being questioned.  

Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d 1258, 1264 (9th Cir. 2000).  But, that same 

inference cannot be drawn from the fact of a defendant’s assertion of the privilege alone.   

Id.  Furthermore, a district court has discretion in how it responds to the invocation of the 

Fifth Amendment. Colello, 139 F.3d at 677. When deciding whether an adverse inference 

may be taken, courts must balance the probative value of the witness’s invocation of the 

privilege with unfair prejudice under Federal Rule of Evidence 403. Brink’s Inc. v. City of 

New York, 717 F.2d 700, 710 (2d Cir. 1983).  

When defending a defendant in parallel proceedings, it is important to take 

steps to protect your client from civil discovery until the criminal proceedings are resolved, 

to avoid having to invoke the testimonial privilege, and allowing the Court to draw adverse 

inferences. 

2. Waiver of the Privilege 

An individual can inadvertently waive his Fifth Amendment privilege. United 

States v. Jenkins, 785 F.2d 1387, 1393 (9th Cir. 1986). Courts will infer a waiver only if: 

(1) if a finding of waiver is necessary to ensure that the trier of fact is not left with or prone 

to rely on a distorted view of the truth, and (2) based on the circumstances, the individual 

had reason to believe that his statements or productions would be interpreted as a waiver 

such that the statements were made voluntarily, under oath, and directly incriminate the 

witness. Klein v. Harris, 667 F.2d 274, 287 (2d. Cir. 1981).  A waiver most clearly occurs 

when a witness voluntarily answers incriminating questions. Gardner v. Broderick, 392 

U.S. 273, 276 (1968); Davis v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1981). However, a 

waiver can also be implied by responding to interrogatories, deposition questions, or 

document requests. Id.  
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Once an individual has answered incriminating questions, a court can require 

the individual to answer additional questions on the same subject matter. United States v. 

Monia, 317 U.S. 424, 427 (1943).   

II. HOW DO YOU PROTECT JOHN SMITH’S RIGHT AGAINST SELF-
INCRIMINATION? 

To avoid a waiver of the privilege in the criminal proceeding, it is important 

to work closely with Mr. Smith’s criminal counsel throughout the litigation.  This is 

particularly important during your initial investigation regarding the allegations and 

preparation of the answer to the compliant.  However, it doesn’t end there.  Smith’s Fifth 

Amendment rights will impact the scheduling order and how discovery is managed.   

If criminal proceedings are in progress or reasonably anticipated at the time 

an answer is filed, counsel should be careful to assert the Fifth Amendment privilege as to 

any allegations which could be a “link in the chain” towards proving or disproving the 

criminal allegations.  Because at the answer stage, there is less danger of a waiver or an 

adverse inference.   See Doe ex rel. Rudy-Glanzer v. Glanzer, 232 F.3d at 1264 (silence in 

an answer does not give rise to an adverse inference); ACLI Int'l Commodity Services, Inc. 

v. Banque Populaire Suisse, 110 F.R.D. 278, 287 (S.D.N.Y. 1986) (Statements in answer to 

complaint were not testimonial and did not waive the 5th Amendment privilege because 

they were not made under oath, but were signed only by counsel).  

III. HOW DO THE DIFFERENCES BETWEEN CRIMINAL AND CIVIL 
DISCOVERY AFFECT THE TIMING AND SCOPE OF DISCOVERY IN 
THE CIVIL CASE?    

The discovery phase of litigation is where most Fifth Amendment issues arise.  

Accordingly, it is advisable to defer civil discovery until the resolution of the criminal 

proceedings.   
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A. Differences in Scope of Discovery 

Criminal discovery is governed by the Federal Rules of Criminal Procedure 

(or applicable state rules) and is more restrictive in terms of the information which can be 

exchanged between parties, than civil discovery, which permits the parties to freely 

exchange information. Criminal discovery of defendants is typically limited to documents 

which the defendant intends to use in its case-in-chief at trial.  Fed. R. Crim. P. 16(b)(1)(A).   

Civil discovery on the other hand, allows broad discovery regarding any nonprivileged 

matter that is relevant to any party's claim or defense and proportional to the needs of the 

case.  Fed. R. Civ. P. 26(b)(1).    

Often, the parties will attempt to use evidence from civil discovery to bolster 

their position in the criminal case or uncover the strategy of the opponent. See Sec. & Exch. 

Comm'n v. Dresser Indus., Inc., 628 F.2d 1368, 1376 (D.C. Cir. 1980) (recognizing that 

civil discovery may “expand rights of criminal discovery beyond the limits of [the Rules of 

Criminal Procedure], expose the basis of the defense to the prosecution in advance of 

criminal trial, or otherwise prejudice the case.”); Accord, Degen v. United States, 517 U.S. 

820, 825-26 (1996).   “[P]ending civil litigation may substantially implicate defendants' 

Fifth Amendment rights against self-incrimination, create unnecessary complexities with 

respect to discovery, expose defendants' strategy or theories with respect to the criminal 

case, or otherwise prejudice the pending criminal proceedings.” Taylor, Bean & Whitaker 

Mortg. Corp. v. Triduanum Fin., Inc., 2:09-CV-0954 FCD EFB, 2009 WL 2136986, at *2 

(E.D. Cal. July 15, 2009). 

For example, in Campbell v. Eastland, a taxpayer attempted to use a civil 

lawsuit to obtain discovery in a criminal case. 307 F.2d 478, 487 (5th Cir. 1962), cert. 

denied, 371 U.S. 955 (1963). The Court stated “[a] litigant should not be allowed to make 

use of the liberal discovery procedures applicable to a civil suit as a dodge to avoid the 

restrictions on criminal discovery and thereby obtain documents he would not otherwise be 
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entitled to for use in his criminal suit.” Id. If the court recognizes this manipulation tactic, 

it will often grant a stay for the civil suit.   For instance, in United States v. Tison, the Court 

stayed the civil proceeding for three years in order to prevent the defendant from 

circumventing the criminal discovery provisions. 780 F.2d 1569, 1572 (11th Cir. 1986).  

In a lawsuit filed by a government agency such as the EEOC, the government 

is required to conduct civil discovery in good faith, and act without the use of deceit or 

trickery. The three-prong test for good faith includes: (1) did the agency knowingly or 

intentionally misled the subject of a subpoena; (2) was the subject actually misled; and (3) 

did the subpoena result in an improper access to the party’s records. See SEC v. ESM Gov’t. 

Sec, Inc., 645 F.2d 310, 317 (5th Cir. 1981). If all three factors are met, the agency will not 

be deemed to have acted in good faith and civil/administrative discovery is not allowed. Id. 

If a defendant cannot show evidence of agency bad faith, he may still be entitled to stay the 

civil proceeding if he demonstrates that the civil case is prejudicial to his criminal matter 

and such prejudice outweighs the public’s interest in the civil matter. Afro-Lecon Inc. v. 

United States, 820 F.2d 1198, 1203 (Fed. Cir. 1987).    

B. Timing Considerations -- Staying Civil Discovery.  

When simultaneous civil and criminal proceedings involve “the same or 

closely related facts,” the Fifth Amendment concerns may be sufficient to warrant a stay. 

Chao v. Fleming, 498 F. Supp 2d 1034, 1037 (W.D.Mich.2007).   

Courts decide whether to stay civil proceedings in the face of a parallel 

criminal proceeding “in light of the particular circumstances and competing interests 

involved in the case.” Federal Sav. & Loan Ins. Corp. v. Molinaro, 889 F.2d 899, 902 (9th 

Cir. 1989). Because courts will review the particular facts of each individual case, and are 

often reluctant to stay a case indefinitely, practitioners must lay out clearly the basis for 

requesting a stay, and may wish to consider how to tailor the request narrowly to protect the 

rights of their client.    



  

 

40 North Central Avenue, Suite 2700   |   Phoenix, Arizona 85004   |   602.263.1700   |   jshfirm.com   |   Page 10 
 

The Constitution does not ordinarily require a stay of civil proceedings 

pending the outcome of criminal proceedings. Federal Sav. & Loan Ins. Corp. v. Molinaro, 

889 F.2d 899, 902 (9th Cir. 1989). Thus, it is permissible to conduct a civil proceeding at 

the same time as a related criminal proceeding, even if that necessitates the invocation of 

the Fifth Amendment privilege. Baxter v. Palmigiano, 425 U.S. 308, 318 (1976). 

However, in situations where a criminal and civil case are pending at the same 

time, courts may exercise its discretion to stay the civil case pending a result in the criminal 

trial in order to ensure that the testimony in the civil case does not affect the criminal trial. 

See Javier H. v. Garcia-Botello, 218 F.R.D. 72, 75 (W.D.N.Y. 2003), quoted in Jones v. 

Conte, No. C045312S1, 2005 WL 1287017, at *1 (N.D.Cal Apr. 19, 2005), and Taylor, 

Bean & Whitaker Mortg. Corp., 2009 WL 2136986, at *3. (finding prejudice “if discovery 

moves forward, the defendant will be faced with the difficult choice between asserting his 

right against self-incrimination, thereby inviting prejudice in the civil case, or waiving those 

rights, thereby courting liability in the civil case.”).   

In determining whether to issue a stay, the Ninth Circuit has identified the 

following factors.  First, the Court considers “the extent to which the defendant's fifth 

amendment rights are implicated.” Keating v. Office of Thrift Supervision, 45 F.3d 322, 

324–25 (9th Cir. 1995); Molinaro, 889 F.2d at 902-03.  Then, the decisionmaker should 

consider the following five factors:  

 
(1) The interest of the plaintiffs in proceeding expeditiously 
with this litigation or any particular aspect of it, and the 
potential prejudice to plaintiffs of a delay;  
 
(2) the burden which any particular aspect of the proceedings 
may impose on defendants;  
 
(3) the convenience of the court in the management of its cases, 
and the efficient use of judicial resources;  
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(4) the interests of persons not parties to the civil litigation; and  
 
(5) the interest of the public in the pending civil and criminal 
litigation. 

Molinario, 889 F.2d at 903. “[T]he strongest case for deferring civil proceedings until after 

completion of criminal proceedings is where a party under indictment for a serious offense 

is required to defend a civil or administrative action involving the same matter.” Sec. & 

Exch. Comm'n v. Dresser Indus., Inc., 628 F.2d 1368, 1375–76 (D.C.Cir.1980).   In cases 

with multiple parties, the Court may opt not to stay the entire case, if there is a potential for 

discovery of other defendants or third parties which does not implicate Fifth Amendment 

concerns.  

Applying the Molinario factors in Mr. Smith’s case, given the serious criminal 

allegations against him, counsel must make the case that a stay would make “efficient use 

of judicial resources by ensuring that common issues of fact will be resolved and subsequent 

civil discovery will proceed unobstructed by concerns regarding self-incrimination.”  Jones 

v. Conte, 2005 WL 1287017, at *1, quoting Javier H., 218 F.R.D. at 75.     

IV. DOES SALLY JONES HAVE RIGHTS AS AN ALLEGED VICTIM IN THE 
CRIMINAL CASE?  IF SO, HOW DOES THAT AFFECT DISCOVERY IN 
THE CIVIL CASE?  

Several states including Arizona, Alabama, Georgia, Idaho,  Louisiana, 

Massachusetts, Oregon, Tennessee, Wisconsin and Wyoming have enacted statutes or 

constitutional amendments protecting alleged crime victims from being interviewed or 

deposed by defendants.  In states where such protections exist and the plaintiff seeks to 

exercise this right,  this provides an additional basis to seek a stay of discovery.  In some 

cases, plaintiff’s counsel may be amenable to a joint request for a stay, or agree to a proposed 

scheduling order which accommodates the expected time for the criminal investigation and 

proceedings to conclude.  
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V. DOES JOHN SMITH’S ASSERTION OF THE FIFTH AMENDMENT 
AFFECT DISCOVERY AGAINST BLUE CORPORATION?  

Generally, corporations cannot assert a 5th Amendment privilege on their own 

behalf.   See Braswell v. United States, 487 U.S. 99, 105, 108 S. Ct. 2284, 2288, 101 L. Ed. 

2d 98 (1988).   As a result, in most cases, Blue Corporation would be subject to discovery 

notwithstanding John Smith’s assertion of the Fifth Amendment privilege.   For instance, 

Blue Corporation would be obliged to respond to discovery or a subpoena to produce its 

business records, including emails from Smith’s business email account.  However, if 

instead of a being a corporation, Blue was a sole proprietorship owned by Smith, he may be 

able to assert a Fifth Amendment Privilege.  See United States v. Feng Juan Lu, 248 Fed. 

Appx. 806, 807 (9th Cir. 2007) (While sole proprietorships are entitled to protection under 

the Fifth Amendment, an LLC may not invoke the Fifth Amendment to protect its sole 

member from criminal prosecution).   

However, if Sally Jones brings a Title VII claim against Blue Corporation, 

Blue and John Smith may wish to consider entering into a Joint Defense Agreement, to 

allow them to share information and documents during the litigation without waiving the 

attorney-client privilege.  A Joint Defense Agreement may be appropriate if Blue 

Corporation and John Smith share a common interest – for instance if both take the position 

that Sally Jones’ claims are not supported by the facts.  See United States v. Gonzalez, 669 

F.3d 974, 978 (9th Cir. 2012) (discussing the requirements of a Joint Defense Agreement). 

VI. IS THE BLUE CORPORATION’S INTERNAL INVESTIGATION INTO 
THE ALLEGATIONS  DISCOVERABLE?   

If, Blue Corporation undertook an internal investigation, the question of 

whether the investigation is discoverable depends on several factors.  Corporations may 

protect internal investigations by engaging legal counsel to conduct the investigation, and 

claiming a work product or attorney-client communication privilege.  During the course of 

this investigation, Blue Corporation may compel Smith to provide a statement, and 
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terminate him if he refuses to comply.   Gilman v. Marsh & McLennan Companies, Inc., 

826 F.3d 69, 77 (2d Cir. 2016). 

A corporation's attorney-client privilege extends to communications between 

corporate employees and corporate counsel as long as the communications are “made at the 

direction of corporate superiors in order to secure legal advice.” United States v. Chen, 99 

F.3d 1495, 1502 (9th Cir.1996), citing Upjohn Co. v. United States, 449 U.S. 383, 101 S.Ct. 

677, 66 L.Ed.2d 584 (1981).  This privilege is held by the corporation, not the individual 

employee.   

Generally, individual corporate officers or employees seeking to assert a 

personal claim of attorney-client privilege must affirmatively show five factors: 

1. They must show they approached counsel for the purpose of seeking legal 
advice.  

2. They must demonstrate that when they approached counsel they made it 
clear that they were seeking legal advice in their individual rather than in 
their representative capacities.  

3. They must demonstrate that the counsel saw fit to communicate with 
them in their individual capacities, knowing that a possible conflict could 
arise.  

4. They must prove that their conversations with counsel were confidential.  

5. They must show that the substance of their conversations with counsel did 
not concern matters within the company or the general affairs of the 
company. 

United States v. Graf, 610 F.3d 1148, 1159–60 (9th Cir. 2010), adopting In re Bevill, Bresler 

& Schulman Asset Mgmt. Corp., 805 F.2d 120, 123 (3d Cir.1986). Applying these factors, 

an internal investigation would not give rise to a personal claim of privilege for Smith.   
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Thus, the decision of whether to assert privilege as to the investigation would rest with Blue 

Corporation.2    

Blue Corporation may seek to waive the attorney-client privilege with respect 

to its investigation for various reasons, including as part of a settlement or conciliation with 

regulators, or to demonstrate that it had no constructive knowledge of Smith’s alleged acts.  

If it chooses to waive its privilege, Blue Corporation should consider the consequences of 

waiving the privilege. If the privilege is waived, it is likely that waiver will not be limited 

to the parallel proceeding. Only a few jurisdictions accept the selective-waiver doctrine. 

Therefore, it could be used in private civil litigation or in another action brought by a 

different regulator. On the other hand, there may be instances where waiving the privilege 

is beneficial to entities. For example, if an entity completes its own internal investigation of 

the incident, they might voluntarily choose to release the investigation results to the 

government as part of its position statement. Additionally, an entity might be inclined to 

accept an offered incentive, such as cooperation credit. In either instance, an entity must 

thoroughly in review the pros and cons of waiving the privilege before doing so.  

In the event Blue Corporation is considering waiving the privilege, there are 

some safeguards it should consider: (1) Privileged communications should not be included 

when releasing the internal investigation results to the government; (2) the information 

given to the regulators should be delivered either orally or in a memorandum; (3) the 

attorney’s mental impressions, conclusions and strategy should not be disclosed; (4) the 

entity should not turn over all materials without a careful review for privileged materials 

and work product; (5) counsel may want to execute a confidentiality agreement with the 

agency; (6) if the entity releases its results, it should be pursuant to a written agreement; (7) 
                                              
2  However, if Smith, in response to receiving notice of Sally Jones’ allegations, had 
consulted with corporate counsel about the claims, those communications may be subject 
to privilege, if they satisfied the Bevill factors.     
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documents should be delivered with an express reservation of the privilege even in the 

absence of an agreement; and (8) communicate the entity’s reasons for cooperating. See 

Charles E. Harris and Julie H. Firestone, When Multiple Regulators Are at the Door: 

Strategies for Managing Parallel Proceedings by Government Agencies in Today’s 

Competitive Regulatory Environment, (April 2014).   

If the investigation is being released in the context of a lawsuit, Blue 

Corporation may seek an order under Fed. R. Evid. 502(d), which allows the Court to order 

that any waiver of privilege is limited to the proceeding. Additionally, the documents could 

be produced subject to a protective order limiting how it may be used.  

VII. CONCLUSION 

Effective representation of a client in parallel proceedings requires advance 

planning and careful consideration.  Civil counsel, in close coordination with criminal 

counsel, should map out a plan for the defense of the matter, in order to safeguard the 

privilege.   Counsel should also remain mindful of how third-party discovery may affect the 

defense of your individual client.   
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