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Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
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so we can address the problem.
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Viewing Quality
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 
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For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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the following steps:
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to the right of the slides, just above the Q&A box.
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printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Chicken or Egg?

Does a criminal case arise first?
Does a civil case arise first?

or
Both at the same time!



Examples

• Domestic Violence - Civil TRO and/or Criminal Case 

• DUI resulting in Car Accident

• Hit & Run

• Criminal Action of Employee

• University/College - On campus incident involving police



How Does the Government Investigate?



• Initial Investigation: 

• Police complete investigation and hand over file to prosecuting agency (District 

Attorney/City Attorney) recommending charges be filed (not filed).

• Prosecuting Agency:

• According to police report, will decide what charges (if any) should be filed.

• Client in custody or not à more time for Agency to investigate/decide

• Charges Filed:

• The prosecuting agency has their own investigators (besides the police) that may 

be used.



Frazier v. Cupp, 394 U.S. 731 (1969)

• Laid the groundwork permitting police deception during 

interrogations. 

• Provides for a precedent: a confession being voluntary even 

though deceptive tactics were used.

• Classic Example: Two suspects in separate rooms. “Just tell us 

what happened. Your friend already confessed to everyone.”



“Brady Rule”
Brady v. Maryland, 373 U.S. 83 (1963)

Requires prosecutors to disclose materially exculpatory evidence in the

government's possession to the defense. A "Brady material" or evidence the

prosecutor is required to disclose under this rule includes any evidence favorable

to the accused--evidence that goes towards negating a defendant's guilt, that

would reduce a defendant's potential sentence, or evidence going to the

credibility of a witness.



Fifth Amendment

“… nor shall be compelled in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due process of law …”

Must consider statements already made or may be made by your client. This is 
important even if no criminal case/charges have been initiated.

Statements made may result in criminal charges that would not be possible 
without them.



Refusal to testify in a criminal case
In Griffin v. California, 380 U.S. 609 (1965), the Supreme Court ruled that a prosecutor may not ask the jury to draw an inference of 

guilt from a defendant's refusal to testify in his own defense. 

Refusal to testify in a civil case
While defendants are entitled to assert the right against compelled self-incrimination in a civil court case, there are consequences to 

the assertion of the right in such an action.

The Supreme Court has held that "the Fifth Amendment does not forbid adverse inferences against parties to civil actions when they 

refuse to testify in response to probative evidence offered against them." Baxter v. Palmigiano, 425 U.S. 308, 318 (1976).

In Baxter, the state was entitled to an adverse inference against Palmigiano because of the evidence against him and his assertion of 

the Fifth Amendment right.

à Some civil cases are considered "criminal cases" for the purposes of the Fifth Amendment. In Boyd v. United States, 116 U.S. 616 

(1886).

“A proceeding to forfeit a person's goods for an offence against the laws”



• A witness can waive the right to invoke the Fifth by later making 

statements about the topic in question

• Example: Client invokes Fifth Amendment but later goes on and 

selectively answers question about same topic.

• Can be invoked again at a subsequent proceeding.



Immunity

• Client is asked to make statements in deposition/civil case.

• Must statement be made?

• Will it expose him/her to criminal prosecution?

• Make statement in exchange for immunity.

• Example: Bill Cosby



Work Product



• Has client given permission to share discovery/info from his 

case?

• Is the material requested such that client has a right to it?

• Is it public record?

• Ethical Obligations



ABA Model Rule 1.6:
Client- Lawyer Relationship

A. A lawyer shall not reveal information relating to the representation 

of a client unless the client gives informed consent, the disclosure is 

impliedly authorized in order to carry out the representation or the 

disclosure is permitted by the following paragraph



B. A lawyer may reveal information relating to the representation of a client 

to the extent the lawyer reasonably deems necessary:

a. To prevent reasonably foreseeable death or serious bodily injury

b. To prevent a client from committing a crime or fraud that is reasonably certain to 

result substantial injury to the financial interests or property of another and in 

furtherance of which the client has used or is using the attorney’s services 

c. To prevent, mitigate or rectify substantial injury to the financial interests or 

property of another that is reasonably certain to result or has resulted in the client’s 

commission of a crime or fraud, in furtherance of which the client has used the 

attorney’s services



d. To secure legal advice about the lawyer’s compliance with these rules

e. To establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and client, to establish a defense to a criminal charge or a civil claim against 

the lawyer based upon conduct in which the client was involved, or to respond to 

allegations in any proceedings concerning the lawyer’s representation of the client.

f. To comply with other law or a court order

g. To detect or resolve conflicts of interest arising from the attorney’s change of 

employment or from changes in the composition or ownership of a firm, but only if 

the revealed information would not compromise the attorney- client privilege or 

otherwise prejudice the client



C. A lawyer shall make reasonable efforts to prevent the inadvertent 

or unauthorized disclosure of, or unauthorized access to, 

information relating to the representation of the client.



ABA Model Rule 4.4 (b):
Respect for the Rights of Third Persons

a. A lawyer who receives a document relating to the 
representation of the lawyer’s client and knows or 
reasonably should know that the document was 
inadvertently sent shall promptly notify the sender.

b. Refrain from examining materials any more than is 
necessary 

c. Immediately notify the sender that he/she possesses 
materials that may be privileged

d. Proceed to resolve the situation by agreement or 
resort to a court for guidance 



California Rules of Professional Conduct
Rule 1.6 Confidential Information of a Client

(Rule Approved by the Supreme Court, Effective November 1, 2018)

A. (a) A lawyer shall not reveal information protected from disclosure 
by Business and Professions Code section 6068, subdivision (e)(1) 
unless the client gives informed consent,* or the disclosure is 
permitted by paragraph (b) of this rule.

An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1.
(a) “Belief” or “believes” means that the person involved actually supposes the fact in question to be 
true. A person’s belief may be inferred from circumstances.



B. A lawyer may, but is not required to, reveal information
protected by Business and Professions Code section 6068,
subdivision (e)(1) to the extent that the lawyer reasonably
believes* the disclosure is necessary to prevent a criminal act
that the lawyer reasonably believes* is likely to result in death
of, or substantial* bodily harm to, an individual, as provided in
paragraph (c).



D. In revealing information protected by Business and Professions Code 

section 6068, subdivision (e)(1) as provided in paragraph (b), the lawyer’s 

disclosure must be no more than is necessary to prevent the criminal act, 

given the information known* to the lawyer at the time of the disclosure.

E. A member who does not reveal information permitted by paragraph (B) 

does not violate this rule.



C. Before revealing information protected by Business and Professions Code 

section 6068, subdivision (e)(1) to prevent a criminal act as provided in 

paragraph (b), a lawyer shall, if reasonable* under the circumstances:

1. make a good faith effort to persuade the client: (i) not to commit or to continue the 

criminal act or (ii) to pursue a course of conduct that will prevent the threatened 

death or substantial bodily harm; or do both (i) and (ii); and

2. inform the client, at an appropriate time, of the lawyer’s ability or decision to reveal 

information protected by Business and Professions Code section 6068, subdivision 

(e)(1) as provided in paragraph (b).
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Roadmap  Framing Your Case
◦ Insurance Issues
◦ Focusing on “why”

 When the Government is Moving 
Forward
◦ Public Information
◦Hearings

 When the Government Does Not 
Move Forward
◦ Public Information
◦ Prosecutor’s File
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Framing Your Case
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Framing Your Case

Insurance Issues
Be Careful!
Insurance Exclusions
◦Criminal acts often are not 

covered by insurance
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Framing Your Case

Insurance Issues
When framing the case
Focus on the 
Negligence of the 
Corporate Defendant 
◦Not the “What”
◦Focus on the “Why”
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Framing Your Case

Insurance Issues
Focus on
◦Understaffing
◦Negligent Hiring
◦Negligent Supervision
◦Stressed Environment
◦Poor Culture
Troubled History
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Framing Your Case

What is my case really 
about anyway?
Corporate malfeasance
Systemic issues
 It’s the truth!
Makes a stronger case
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Framing Your Case

Examples
Staff on Resident Rape
◦Understaffed facility
◦Told to leave room multiple 
times
◦Door shut
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Framing Your Case

Examples
Resident on Resident 

Sexual Assault
◦Disparity of cognition
◦ Allowed in room with door closed
◦Disregarded resident’s statement 
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Framing Your Case

Examples
Staff on Resident Homicide
◦Understaffed
Chaotic and stressful 
environment
Lack of supervision
◦Poor screening of agency 
nurse
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When the Government 
is Moving Forward
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When the Government is Moving Forward

Publicly available 
information
Police report
Witness statements
News articles
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When the Government is Moving Forward

Follow the public hearings

Preliminary Hearing
◦Get the transcript
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When the Government 
is Not Moving Forward
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When the Government is Not Moving Forward

Publicly available 
information
Police Reports
Witness Statements
News Articles
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When the Government is Not Moving Forward

Prosecutor’s File
Audio/Video of 
Interviews
Additional Witness 
Statements
Diagrams
Investigative materials
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Roadmap  Framing Your Case
◦ Insurance Issues
◦ Focusing on “why”

 When the Government is Moving 
Forward
◦ Public Information
◦Hearings

 When the Government Does Not 
Move Forward
◦ Public Information
◦ Prosecutor’s File
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Hypothetical
You have been retained to defend John Smith, CEO of the 

Blue Corporation, who has been sued for assault and battery 
and intentional infliction of emotional distress arising from 
an alleged sexual encounter involving a female subordinate, 
Sally Jones.  

Sally Jones has filed a police report alleging that she was 
sexually assaulted, and has filed an EEOC charge against the 
company.  

She is expected to file a Title VII lawsuit against the 
company claiming sexual harassment

Litigating Parallel Proceedings 



Questions
• What is the scope of the Fifth Amendment 

Privilege in a civil case?
• How do you protect your client’s right against 

self-incrimination? 
• How does the differences in the scope of 

discovery in the criminal and civil proceedings 
affect the timing and scope of discovery?   

Litigating Parallel Proceedings 



More Questions
• How do the rights of the alleged victim affect 

discovery?
• Does the assertion of the Fifth Amendment affect 

discovery against your client’s employer? 
• Is the company’s internal investigation into your 

clients’ investigation discoverable?  

Litigating Parallel Proceedings 



Overview of the Fifth Amendment

• Protects against self-incrimination
• Protects individuals, not entities
• Only applies to testimonial conduct

• Not to production of documents
• Unless the act of production would be 

testimonial

• Statements which may be a “link in the chain 
of evidence”

Litigating Parallel Proceedings 



Scope of the Fifth Amendment Privilege in a Civil 
Case
• Must be asserted on a question-by-question 

basis
• Does not apply to business records or 

voluntarily created records
• May allow an adverse inference. 
• May be waived. 

Litigating Parallel Proceedings 



Differences in the scope of discovery in the 
criminal and civil proceedings

• Civil discovery is broad  
• Any matter relevant to a party’s claim or 

defense.  Fed. R. Civ. P. 26(b)(1).   

• Criminal discovery is typically limited.  
• Documents which the defendant intends to use. 

Fed. R. Crim. P. 16(b).

Litigating Parallel Proceedings 



Seeking a Stay

• Ensures that civil case does not affect a 
defendant’s criminal rights. 

• Subject to the Court’s discretion.
• Request should be tailored to 5th Amendment 

concerns.

Litigating Parallel Proceedings 



Victim’s Rights

• 10 states allow crime victims to decline 
defense interviews
• Arizona, Alabama, Georgia, Idaho,  Louisiana, 

Massachusetts, Oregon, Tennessee, Wisconsin 
and Wyoming 

• May allow plaintiffs to decline depositions in 
civil cases. 

Litigating Parallel Proceedings 



Does the assertion of the Fifth Amendment 
affect discovery against your client’s employer? 
• No Corporate 5th Amendment Privilege
• Consider a Joint Defense Agreement (JDA)
• Seek a Protective Order or order limiting 

waiver under Fed. R. Evid. 502(d)

Litigating Parallel Proceedings 



Is the company’s internal investigation into your 
clients’ investigation discoverable?  

• Defendant may be compelled to participate 
in an internal corporate investigation. 

• Is the investigation privileged? 
• Whose privilege? Smith or Blue Corporation? 

• Typically corporations control privilege
• Corporate officer may claim a privilege under 

limited exception. 

Litigating Parallel Proceedings 
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