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Today’s session will cover

• Principles of contract interpretation related to parol evidence and merger 
provisions

• Integration concepts

• Contract ambiguity

• Merger clauses

• Drafting effective clauses

• Choice of law

• Fraud
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The parol evidence rule
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The parol evidence rule

• The term “parol” is from the Anglo-Norman French word parol, or parole, 
meaning “word of mouth” or “verbal,” and in medieval times referred to oral 
pleadings in a court case.

• The parol evidence rule prevents parties to a written contract from attempting 
to vary the contract’s terms by reference to oral agreements, tentative 
agreements, or things said during contract negotiations.

• Or, as one federal court described it:

The parol evidence rule bars the introduction and consideration of extrinsic 
evidence of the meaning of a complete written agreement, if the terms of the 

agreement are clear and unambiguous.

Mun. Cap. Appreciation Partners, I, L.P. v. Page, 181 F. Supp. 2d 379, 391 (S.D.N.Y. 2002)
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The parol evidence rule is not an evidentiary rule

DESPITE ITS NAME, THE PAROL EVIDENCE RULE IS NOT A RULE 

OF PROCEDURE OR EVIDENCE. IT IS A RULE OF SUBSTANTIVE 

LAW, MEANING CHOICE OF LAW PRINCIPLES APPLY. 

(More to come on this)
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Exceptions to the parol evidence rule

• Like most rules, there are exceptions. Today we will talk about: 

– Contracts that are partially integrated, where parol evidence may be considered to 
determine the parties’ agreement.

– Contracts containing ambiguities, where parol evidence may be considered to 
determine the parties’ intent.
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Integration

Person who did not attend this CLE thinking about 

contractual integration concepts
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Complete Integration Partial Integration

Integration – Partial vs. Complete

• A completely integrated agreement is an 
integrated agreement adopted by the 
parties as a complete and exclusive 
statement of the terms of the 
agreement.

• A partially integrated agreement is an 
integrated agreement other than a 
completely integrated agreement.

Restatement (Second) of Contracts § 210 (1981)
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Integration – how do courts determine complete vs. partial?

• Fact based inquiry; not usually susceptible to a motion to dismiss.

• Courts consider:

– Whether the document in question refers to an alleged oral agreement or other 
agreement;

– Whether the alleged oral agreement between the parties is the sort of complex 
arrangement that is customarily reduced to writing;

– Whether the parties were represented by experienced counsel when they entered the 
agreement;

– Whether the parties and their counsel negotiated during a lengthy period, resulting in 
a specially drawn out and executed agreement (as opposed to a form, etc.); and

– Whether the condition or provision at issue is fundamental.
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Integration – Example of a partially integrated agreement:

• Loan broker agrees with defendant (Wilvin) to secure financing to purchase and develop 
a computer facility for lease by the IRS, for which plans would need to be approved by 
the U.S. General Services Administration.

• Brokerage agreement omitted GSA approval as prerequisite to financing.

• Broker obtains $18 million loan, but GSA finds lender unsatisfactory.

• Nevertheless, broker sues for $180,000 commission. 

• Court finds agreement partially integrated due to:

– Agreement being drafted by broker, and thus construed against its interest.

– Defendants signed agreement without legal representation.

– The condition of GSA approval was “so central to the purpose of the loan that the condition might 

well have been perceived by defendants as self-evident and its omission unremarkable.”

Saxon Capital Corp. v. Wilvin Associates, 195 A.D.2d 429 (2d Dep’t 1993)
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Integration – Example of a partially integrated agreement:

• Courts struggle with these issues

• Dissenting Judge:

– Agreement clearly sets forth the terms of the parties’ agreement.

– “Whether GSA would lease the property absent its prior approval of the loan 
commitment is not at issue. The relevant inquiry, rather, is whether plaintiff’s right to a 
commission was conditioned on approval of the mortgage commitment by GSA.”

Saxon Capital Corp. v. Wilvin Associates, 195 A.D.2d 429 (2d Dep’t 1993)
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Integration – Example of a partially integrated agreement:

• McFadden sells Adams title insurance company called Ellyson Abstract & Title Company 
in Fort Stockton, Texas. 

• Bill of sale describes sale constituting all personal property situated at the offices of the 
title insurance company, including files, records and other equipment.

• At time of sale, two title insurance commitments worth ~$400,000 were pending.

• After the sale, parties dispute whether the right to the proceeds was included in the sale.

• Court finds that bill of sale was a partially integrated agreement and concludes that “[t]he 
parties’ oral agreement that [Adams] would pay [McFadden] the premiums when the 
Windfarm Projects closed does not contradict with the written agreement.”

• Adams had to pay. 

Adams v. McFadden, 296 S.W.3d 743 (Tex. Ct. App. 2009)
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Integration – Outside terms cannot contradict even partially 
integrated agreement

• Importantly, even if an agreement is found to be partially integrated, courts uniformly 
hold that the extrinsic evidence cannot contradict the terms of the subsequent 
written contract.

• For example, in case involving personal guarantees, three shareholder guarantors 
claimed there was a separate oral agreement that their guarantees would not be 
effective unless bank obtained a guarantee from fourth shareholder.

• Court found that this alleged oral condition contradicted the terms of the guarantees, 
including that they were “primary,” “unconditional,” and “joint and several,” as well as that 
the bank could make arrangements for the discharge of liability of others without 
affecting the liability of co-guarantors. 

Chem. Bank v. Kaufman, 142 A.D.2d 526, 526 (1st Dep‘t 1988)
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What about ambiguity?
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When is a term ambiguous? 

• A term is not ambiguous simply because the parties disagree as to its meaning. 

• Rather, a contractual term is ambiguous only “when it is reasonably susceptible to 
more than one reading.” – Reyes v. Metromedia Software, Inc., 840 F. Supp. 2d
752 (SDNY 2012).

• Cannot use extrinsic evidence to create ambiguity; must be ambiguous on its face.

• In making this determination, most courts engage in a contextual, rather than literal 
approach, to contract interpretation. 

• Such an approach takes into account not only the context of the entire agreement, 
but also considers the customs, practices, usages and terminology as generally 
understood in the particular trade or business.

• Common in insurance cases to determine if loss excluded, etc.
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Parol evidence may be used to ascertain meaning of 
ambiguous terms

• Example: Blue Jeans U.S.A. Inc. v. Basciano, 286 A.D.2d 274, 275 (1st Dep’t 2001).

• Plaintiff tenant challenged landlord’s rent increase where the lease said:

• Parties disputed whether the opening of a new store across the street that took up half the 
block constituted redevelopment, and the court found the terms ambiguous.

• “In view of this ambiguity, it is proper for the court to consider the parol evidence to determine 
what the parties meant by ‘the entire blockfront situated on the opposite (easterly) side of 
Eighth Avenue between 42nd and 43rd Streets.’ The parol evidence offered by plaintiff tends to 
support plaintiff's position that the provision at issue was drafted with an eye to the proposed 
construction of a block-length hotel, facing Eighth Avenue, that would include construction of 
multiple commercial spaces.”
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The Merger Clause

• AKA “zipper” or “integration” clause.

• In most jurisdictions, automatically transforms a 
partially integrated agreement into a completely 
integrated agreement.

• Can eliminate the need to conduct the factual 
analysis of integration described earlier.

• “Merger clauses are not mere boilerplate.
They provide further protection for the interests 
of certainty and finality.” 

– Torres v. D'Alesso, 80 A.D.3d 46, 53 (1st Dep’t
2010)
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Varying effect of merger clause among jurisdictions

• Many states, such as New York, Connecticut, Michigan, Delaware, and California, 
hold that merger clauses are conclusive and require the full application of the parol
evidence rule.

• But other states take a different approach, holding that merger clauses are only 
one factor in determining whether an agreement is fully integrated. Requires factual 
analysis.

• Texas courts, for example, hold that “[t]he inclusion of a merger or integration 
clause does not conclusively establish the written contract is fully integrated,” 
especially where the terms of the merger clause contradict the language of the 
contract itself. -- Morgan Bldgs. & Spas, Inc. v. Humane Soc'y of Se. Texas, 249 
S.W.3d 480, 486–87 (Tex. App. 2008)

– For example, where the agreement refers to various delivery times but contains no 
delivery date.

• Other jurisdictions: LA, D.C., MN 
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Drafting an effective merger clause

• As with any contractual provision, clarity and certainty is key.

• Don’t rely on cookie cutter clauses.

• Use language and terms that courts utilize in their analysis.

• Choice of law is important. As mentioned, the parol evidence rule is 
substantive law, not procedural or evidentiary. Choosing a state that 
recognizes the conclusive nature of merger clauses may be important (or not).

• But don’t over rely on the merger clause – ensure the written contract reflects a 
clear and complete recitation of the parties’ agreement, such that it could be 
considered fully integrated even in the absence of the merger clause.

• Merger clause irrelevant if court finds contract terms ambiguous.  
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Example of merger clause

Except as specifically stated otherwise herein, this Agreement, together with

the attached schedules, is a fully integrated statement of the parties’

agreement, and contains the entire understanding of the parties relating to the

subject matter hereof. All prior understandings, written or oral, are superseded

by this Agreement and the attached schedules. This Agreement may not be

modified, amended, waived or supplemented except as provided herein.
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Example of merger clause – also addressing trade usage

Except as specifically stated otherwise herein, this Agreement, together with

the attached schedules, is a fully integrated statement of the parties’

agreement, and contains the entire understanding of the parties relating to the

subject matter hereof. All prior understandings, written or oral, are superseded

by this Agreement and the attached schedules. The parties also intend that this

Agreement shall not be interpreted or supplemented by evidence of trade

usage or course of dealing. This Agreement may not be modified, amended,

waived or supplemented except as provided herein.

• Parties may wish to preclude reference to trade usage or course of dealing. If 
so, additional language should be added: 
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What about post-contract formation agreements?

• Consideration of course of performance cannot be precluded, since it involves 
post-formation conduct. 

• Merger clauses are backwards looking. 

• As Farnsworth explains: 

Because the parol evidence rule applies only to
precontractual negotiations, it does not bar
evidence of subsequent negotiations to show
modification of the contract. Even a completely
integrated agreement can therefore be modified
or rescinded orally.
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A note on international agreements
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for the International Sale of Goods will not apply to this agreement.

The parties agree that the United Nations Convention on Contracts

  choice of law. Be specific:
• Parties may opt out of CISG, but should not rely on either a standard merger provision or

  (S.D.N.Y. Aug. 23, 2006).
– TeeVee Toons, Inc. v. Gerhard Schubert GmbH, No. 00 CIV. 5189 (RCC), 2006 WL 2463537, at *7

consider evidence of the parties’ subjective intent, including negotiations.
• The CISG does not have a parol evidence rule. To the contrary, it requires a court to  

  and Switzerland (but not the U.K., Brazil, India or South Africa).
  than 70 ratifying countries, including China, Japan, Canada, Mexico, Germany, France,
  governs agreements for sale of goods between parties in the United States and more

• The United Nations Convention on Contracts for the International Sale of Goods (CISG)



But what about fraud?
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Standard provisions won’t typically bar fraud claims

• Courts in most jurisdictions hold that a standard merger clause will not bar a 
fraud or fraudulent inducement claim relating to extrinsic promises.

• But where a party expressly and specifically represents that it had relied only 
on information within the contract, that party typically cannot later state a fraud 
claim.

• According to the Delaware Chancery Court, that party becomes a “double liar”

To fail to enforce non-reliance clauses is not to promote a public policy against lying. Rather, it is to excuse a lie 
made by one contracting party in writing—the lie that it was relying only on contractual representations and that 
no other representations had been made—to enable it to prove that another party lied orally or in a writing 
outside the contract's four corners. For the plaintiff in such a situation to prove its fraudulent inducement claim, it 
proves itself not only a liar, but a liar in the most inexcusable of commercial circumstances: in a freely negotiated 
written contract. Put colloquially, this is necessarily a “Double Liar” scenario. To allow the buyer to prevail on its 
claim is to sanction its own fraudulent conduct.

-- Abry Partners V, L.P. v. F & W Acquisition LLC, 891 A.2d 1032, 1058 (Del. Ch. 2006)
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Additional language is needed

Seller has not made any representations as to the [subject matter] except as

specifically set forth herein, and Purchaser hereby expressly acknowledges

that no such representations have been made. It is understood and agreed that

this contract is entered into after a full investigation, and neither party is relying

upon any statement or representation made by the other party that is not

embodied in this contract.
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Keep in mind variations among jurisdictions

• Essential to carefully research laws of relevant jurisdiction, and to use choice of law 
effectively.

• For example, California courts have held that parties cannot avoid a finding of fraud 
by contractual agreement, including a specific anti-reliance provision.

“A party to a contract who has been guilty of fraud in its inducement cannot absolve himself or herself from the effects 

of his or her fraud by any stipulation in the contract, either that no representations have been made, or that any right 

that might be grounded upon them is waived. Such a stipulation or waiver will be ignored.”

McClain v. Octagon Plaza, LLC, 159 Cal. App. 4th 784, 794, 71 Cal. Rptr. 3d 885, 893 (2008)

• New York employs a “peculiar knowledge” exception to anti-reliance provisions, 
where such language will not defeat a fraud claim if the defendant has unique 
knowledge of an allegedly misrepresented fact.

– On its face exception could swallow rule, but courts will consider the plaintiff’s level of 
sophistication and access to information underlying the alleged misrepresention.
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Questions?
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This presentation is provided for informational purposes only and should not be 

considered specific legal advice on any subject matter. You should contact your attorney 

to obtain advice with respect to any particular issue or problem. The content of  this 

presentation contains general information and may not reflect current legal 

developments, verdicts or settlements. Use of and access to this presentation does not 

create an attorney-client relationship between you and Bracewell. 
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