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• Bostock: Summary and 
Takeaways

• Our Lady of Guadalupe: The
“Ministerial Exception” 

• LGBTQ+ Rights Interacting with 
Religion

• Pronouns, Restrooms, and 
Other Best Practices



Sexual Stereotyping Quiz

1. Would you rather bake or grill?

2. As a male, would you feel comfortable wearing a dress?  As a female, would 
you feel comfortable wearing a suit and a tie?

3. How would you react if a male adult used the ladies restroom?
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Sex Stereotyping & Unconscious Bias

Whether or not individuals identify as male or female, non-binary, gay, lesbian, bisexual, 
heterosexual or transgender, many people transcend traditional gender roles.  

These individuals face conscious and unconscious bias based on preconceived notions of 
gender – what it means to look and act like a man or a woman.

For example:

• There is something wrong with a woman who doesn’t want children;

• Women are expected to be thin and graceful, while men are expected to be tall and muscular; 

• Men who spend time with family are less masculine and poor breadwinners;

• Men who are not aggressive and/or assertive are unmanly and likely gay 



Terminology



• Definition: the right to express one’s identity and 
orientation without fear of coercion to conform to gender 
stereotypes.

• Why it matters: when people are free to be truthful and 
genuine about who they are, they can bring their whole 
selves to whatever they do in life.

• Authentic people tend to live happier, more well-adjusted lives. 
Here’s why:

• They no longer have to hide who they are or keep a secret.

• A great deal of mental and emotional energy is freed up.  (It’s 
exhausting to go around all day pretending to be someone you’re 
not.)

• That energy can then be focused on living your life well, not on being 
forced to live a lie.

Gender Authenticity and Why It Matters

Source: “Exploring the Transgender Phenomenon” PPT.
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• Gender Identity is a person’s innate, internal sense of his, her, or their 
gender.

• Gender Expression is the way in which a person presents his, her, or their 
gender to the outside world.

• Gender non-conforming - Behaving in a way that does not match social 
stereotypes about female or male gender, usually through dress or physical 
appearance.

• Gender non-binary (also known as genderqueer (GQ) - A catch all category 
for gender identities that are not exclusively masculine or feminine.

Gender Identity & How it Differs from 
Gender Expression 

Jackson Lewis P.C.  7



• Sexual orientation is an individual's physical and/or emotional attraction to 
the same or a different gender. 

• Cisgender refers to individuals whose sex assignment at birth corresponds to 
their gender identity and expression.

• Transgender is an umbrella term referring to a person whose gender identity 
presentation falls outside of stereotypical gender norms and may seek to 
change their physical characteristics through hormones, gender reassignment 
surgery or other actions.
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Sexual Orientation vs. Gender Identity



• Heterosexism - The assumption that sexuality between people of different 
sexes is normal, standard, superior, or universal and other sexual 
orientations are substandard, inferior, abnormal, marginal or invalid.

• Misgendering - Refusing to use the proper pronoun when addressing a 
transgender individual.

• Preferred Gender Pronoun – a gender-specific pronoun preferred by an 
individual

• (e.g. ze, zie, hir or singular "they", "their" and "them,“ "her" or "him.”)

• Many transgender and gender non-conforming people choose to use a 
different name than the one they were given at birth.

LGBTQ+ Terminology 
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Gender affirmation (transition) is the process by which a person modifies 
his/her/their physical characteristics and/or gender expression to be consistent 
with his/her/their gender identity.

Transgender people may or may not choose to make social, medical, and/or 
legal changes to affirm their gender identity, including: 

• Social: e.g., clothing, pronouns, name, mannerisms, voice 

• Medical: e.g., hormone therapy, gender reassignment or other surgery 

• Legal: e.g., changing their name and/or gender on birth certificate, driver’s license, etc. 

Gender Affirmation



You heard a rumor that a transgender male-to-female (“MTF”) employee is 
showing up to work as a female on Monday.  What are your next steps?

A. You contact the transgender employee.

B. You contact the transgender employee’s manager.

C. You wait until Monday to confirm whether or not the rumor is true.

D. You wait until there is a complaint before taking any action.

What Would You Do?
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Other staff are complaining that they are uncomfortable with a “man” using the 
women’s restroom and they have “rights” too.  Whose rights trump?

A. The transgender woman has the right to use the women’s restroom.

B. The cisgender females have the right to exclude the transgender woman 
from using the women’s restroom.

C. The transgender woman should be assigned to a separate restroom.

12

What Would You Do?
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An applicant checks “Female” in the employment application and presents as 
female during the job interview.  She is hired, and presents as a male at 
orientation and provides a male name.  What do you do?

A. Fire the new hire based on falsification of a company record.

B. Change the personnel records from female to male.

C. Use the male name on his email address/name badge. 

13

What Would You Do?
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• Jane just started working in your department a month ago. Recently, you and 
Jane have gone out to lunch on several occasions and become very close. 
One day, Jane confides in you and tells you that she is beginning a 
transition process. She asks you to support her and to accompany her when 
she intends to inform her supervisor of her transition. She feels 
uncomfortable with various negative comments, hostile stares and 
nicknames said by her coworkers and feels left out and isolated. She 
asks you not to say anything about this as she is afraid of retaliation.

• How do you respond to Jane? 

• Is there anything else that you should do?

14

What Would You Do?
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Before Bostock



• 22 states (CA, CO, CT, DE, HI, IL, IO, ME, MD, MA, MN, NH, NV, NJ, NY, 

NM, OR, RI, UT, VA, VT and WA) and D.C. include gender identity and/or 

gender expression in their employment non-discrimination statutes.

• 23 states (CA, CO, CT, DE, HI, IL, IO, ME, MD, MA, MN, NH, NJ, NM, NV, 

NY, OR, RI, UT, VA, VT, WA, WI) and D.C. explicitly prohibit sexual 

orientation discrimination.

• Other states prohibit sexual orientation discrimination in public employment 

only. Courts in some of those states have interpreted state antidiscrimination 

laws as covering sexual orientation discrimination.

State Law Protections



Title VII of the Civil Rights Act of 
1964 prohibits discrimination 

because of race, color, religion, 
sex, or national origin. 

• The term “sex” under Title VII 
applies to discrimination 
against women because they 
are women and against men 
because they are men. 

Equal Employment Opportunity 
Commission (“EEOC”) 

• The EEOC defines sex-based 
discrimination as including 
discrimination on the basis of 
sexual orientation and gender 
identity. 
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Title VII Of The Civil Rights Act of 1964



• FY 2013 - FY 2020:

• EEOC received a steady increase in LGBTQ+ Charges. From FY  2013 through FY 2020, 
12,000 LGBTQ+ Charges were filed and the EEOC recovered $35 million.

• In FY 2019, EEOC resolved over 2,000 LGBTQ+ charges (including through voluntary 
agreements), providing approximately $7 million in monetary relief for workers and 
achieving changes in employer policies so that discrimination would not recur.

• EEOC received a steady decrease in sex discrimination charges, opposite the trend for 
LGBTQ+ Charges. From FY 2013 through FY 2020, EEOC received over 200,000 sex-
based charges. 

• July 21, 2016: EEOC: Title VII Prohibits Employment  Discrimination Based on Gender 
Identity, Sexual Orientation.

See http://www.jacksonlewis.com/publication/eeoc-title-vii-prohibits-employment-discrimination-based-gender-identity-
sexual-orientation
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EEOC Litigation Charges & Guidelines
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• Price Waterhouse v. Hopkins, 490 U.S. 228 (1989):

• Held that a woman who failed to conform to her employer’s gender stereotypes 
regarding how women should look and act was protected from discrimination by Title VII.

• Macy v. Holder (EEOC Apr. 20, 2012): 

• When Macy applied for a job, she presented as male. Shortly thereafter, Macy informed 
her employer that she was transitioning from male to female. The EEOC found that 
transgender discrimination is discrimination “based on ... sex” and violates Title VII.

• EEOC v. Lakeland Eye Clinic (M.D. Fla. 2014):

• Branson started wearing feminine attire to work, including makeup and women’s 
tailored clothing. Soon after, Lakeland confronted Branson about changing her 
appearance. When she refused, Lakeland fired her. After the EEOC filed suit against 
Lakeland, the parties entered into a $150,000 settlement. 
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Pre-Bostock Decisions



The Circuit Court Decisions



Bostock v. Clayton County, Georgia 11th Circuit 2018:
• Bostock became involved with a gay recreational softball league and actively promoted 

his employer to league members as a good volunteer opportunity. 
• His employer fired him based on accusations that he mismanaged public money. Bostock 

claimed the firing was because of his sexual orientation.
• The Eleventh Circuit held that Title VII does not apply to discrimination based on 

sexual orientation. 

Zarda v. Altitude Express 2nd Circuit 2018: 
• Skydiving instructor Donald Zarda told one of his customers he was gay in an effort to 

make her more comfortable while skydiving in tandem with him. 
• The employer fired Zarda after the customer’s boyfriend told the employer Zarda was gay.
• The Second Circuit held that Title VII extends to sexual orientation claims. It 

reasoned that sexual orientation-based discrimination is “a subset of sex 
discrimination

21

The Circuit Court Decisions 



R.G. & G.R. Harris Funeral Homes Inc. v. EEOC 6th Circuit 2018:

• Aimee Stephens was a funeral director at a funeral home. The employment 
records identified Stephens as a man when she was originally hired in 2007. In 
2013, Stephens informed the funeral home that she identified as a woman 
and wanted to wear women’s clothing to work. 

• Two weeks later, the funeral home terminated her based on the employer’s 
religious views. 

• The Sixth Circuit held that Title VII prohibits discrimination based on gender 
identity. 
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The Circuit Court Decisions Cont.



The Supreme Court 



1. Whether Title VII’s ban on “sex”-based discrimination prohibits discrimination 
based on sexual orientation.

2. Whether Title VII prohibits discrimination against transgender claimants 
based on their transgender status or based on sex stereotyping.

3. Whether Title VII’s protections extend to discrimination based on gender 
identity.

24

Questions Before The Court 



The majority concluded: 

1. Title VII’s ban on “sex”-based discrimination prohibits 
discrimination based on sexual orientation. 

2. Title VII prohibits discrimination against claimants based on 
their transgender status. 
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Majority Opinion



• The majority first considered what was meant by “sex” and 
“discriminate” in 1964. 

• The majority concluded that the interpretation in 1964 is the same 
of that in the present day.

• Evolving legal issues show varying definitions of the term “sex”: 

• Sex stereotyping

• Same sex harassment

• Parental status

26

Majority Opinion - Interpretation of Title VII



• Court applies a “but for” standard because “[t]he question isn’t just what 
‘sex’ meant, but what Title VII says about it.” 

• The Court notes: 
• Title VII explicitly prohibits discrimination “because of” a protected characteristic which 

“incorporates a ‘simple’ and ‘traditional’ but for causation standard” 

• “An employer violates Title VII when it intentionally fires an individual employee based in 
part on sex. It doesn’t matter if other factors besides the plaintiff’s sex contributed to the 
decision. “[T]he plaintiff’s sex need not be the sole or primary cause of the employer’s 
adverse action” for Title VII to apply.

• “For an employer to discriminate against employees for being homosexual or transgender, 
the employer must intentionally discriminate against individual men and women in part 
because of sex.” 
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Majority Opinion – “But For” Standard



• Employers cannot hide behind the “no-elephants-in-mouseholes canon.”

• The Court notes that the elephant (Title VII’s prohibition against discrimination 
on the basis of homosexuality or transgender status) was not hiding within a 
mouse hole – it was present before us all along!

Majority Opinion - Conclusion
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• Bostock does not explicitly address protecting bisexual claimants.

• Breiner v. Bd. of Educ. Sixth Circuit 2020
• Plaintiff  appealed the dismissal of his Title VII action for disparate treatment.

• The plaintiff was terminated after he revealed to his employer that he was bisexual. The 
district court had dismissed his claim prior to Bostock. 

• The Sixth Circuit determined that “After Bostock, the district court's dismissal analysis is no 
longer sound,” and remanded the case.

BUT

• U.S. Pastor Council et al. v. Equal Employment Opportunity Commission et al. (Texas District 
Court)

• Bear Creek Bible Church and Braidwood Management Inc. seeking a declaration that Bostock
“allows any employer – religious or secular – to fire or refuse to hire bisexual employees, so 
long as the employer regards bisexual behavior or orientation as equally unacceptable in a 
man or woman.”

• This case is pending in the U.S. District Court for the Northern District of Texas. 
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Bostock’s Protection for Bisexual Claimants? 



• Recent EEOC Guidance:
• “The law forbids sexual orientation and gender identity discrimination when it comes to any 

aspect of employment, including hiring, firing, pay, job assignments, promotions, layoff, training, 
fringe benefits, and any other term or condition of employment,” even if customers or clients 
would prefer to work with people who have a different sexual orientation or gender identity. 

• Employers cannot prohibit a transgender person from dressing in accordance with their gender 
identity.

• https://www.eeoc.gov/sexual-orientation-and-gender-identity-sogi-discrimination

• https://www.eeoc.gov/laws/guidance/protections-against-employment-discrimination-based-
sexual-orientation-or-gender

• President Biden’s Executive Order: 
• Declaring his administration would apply Bostock's interpretation of Title VII to other statutes 

prohibiting sex discrimination (Exec. Order No. 13,988, 86 Fed. Reg. 7023 (Jan. 20, 2021)). 

• Title IX, Fair Housing Act, and the Immigration and Nationality Act
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Post-Bostock Developments 



• Adams v. Sch. Bd., 968 F.3d 1286 (11th Cir. 2020)
• School policy barring a transgender student from the boys' restroom violated Title IX.

• Found that Title IX analysis “benefits” from the Bostock decision, and that Bostock “has great 
import” on the Title IX claim. 

• Grimm v. Gloucester Cty. Sch. Bd., 972 F.3d 586 (4th Cir. 2020)
• School Board refused to allow Gavin Grimm, a transgender male, to use the boy’s restrooms at 

Gloucester County High School.

• Policy that students only use restrooms matching their “biological gender” 

• Bostock’s analysis “guides” a Title IX “but-for” evaluation. 

• Acknowledges that Bostock does not expressly answer the “sex-separated restroom” question but
nevertheless, found that the Board discriminated against Grimm by excluding him from the 
sex-separated restroom that matched his gender identity, in violation of Title IX. 

• SCOTUS denied cert. to review this decision, leaving the 4th Circuit’s analysis in effect. 
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Post-Bostock Developments



Remaining Issues
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Impact on State Law

Transgender Medical Coverage

Religious Exemptions

Title IX Sports

Title IX Housing
 Religious Exemptions

 Title IX Sports

 Title IX Housing

 Affordable Care Act

 Restroom and Locker Room Usage

 Gender Non-Binary Designations

Affordable Care Act

Restroom and Locker Room 
Usage

Gender Non-Binary Designations

Sex Segregation 

Impact On Private Employers

Remaining Issues



The Landscape 
Before Our Lady of 
Guadalupe School



• “Ministerial exception” recognized by U.S. Supreme Court in Hosanna-Tabor 
Evangelical Lutheran Church and School v. EEOC, 565 U.S. 171 (2012);  

• In Hosanna-Tabor, a teacher at a Lutheran school, whose duties included 
teaching religion class and leading her students in prayer, claimed her 
employment was terminated in violation of the ADA.

• U.S. Supreme Court held that the “ministerial exception” precludes the 
application of employment discrimination laws to questions involving 
“the employment relationship between a religious institution and its 
ministers.” 
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“Ministerial Exception” 



• Biel v. St. James School Ninth Circuit 2019
• Biel taught at a Catholic elementary school, where her responsibilities included religious instruction, 

joining her students in daily prayer, and attending school-wide monthly mass.

• Biel claimed the nonrenewal of her employment contract was based on her breast cancer diagnosis 
and chemotherapy treatment, and therefore was unlawful under the ADA.   

• The Ninth Circuit sided with Biel, and held that the “ministerial exception” did not bar Biel’s ADA 
claim.

• Morrissey-Berru v. Our Lady of Guadalupe School Ninth Circuit 2019
• Morrissey-Berru taught at a Catholic elementary school, where her responsibilities were like Biel’s. 

She also taught a course on the history of the Catholic Church, was in charge of liturgy planning for 
a monthly Mass, and directed and produced a student performance during the school’s annual 
Easter celebration.  

• Her employment contract was not renewed and she alleged age discrimination, in violation of the 
ADEA.

• The Ninth Circuit sided with Morrissey-Berru, and held that the “ministerial exception” did not bar the 
ADEA claim.
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The Circuit Court Decisions 



The Supreme Court



• Under the “ministerial exception,” First Amendment’s Religion Clauses 
preclude certain employment-discrimination claims brought against 
religious institutions; Hosanna factors, e.g., clerical titles, need not be met 
in all cases.

• “What matters is what an employee does.” 
• These plaintiffs performed vital religious duties, such as educating students in Catholic 

faith and guiding students to live in accordance with that faith. Thus, the “ministerial 
exception” applies to them. 

• The Court sought to avoid risks of judicial entanglement in religious 
issues. “Judges cannot be expected to have a complete understanding and 
appreciation of the role played by every person who perform a particular role 
in every religious tradition.”
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Our Lady of Guadalupe School Majority Opinion (2020)



• Pre-Our Lady of Guadalupe:
• Tenth Circuit (2010): The ministerial exception bars hostile work environment claims.

• Ninth Circuit (2004): The ministerial exception does not bar such claims.

• Post-Our Lady of Guadalupe:
• Demkovich v. St. Andrew the Apostle Par., 973 F.3d 718 (7th Cir. 2020) 

• Seventh Circuit reversed the dismissal of a church music director's Title VII and ADA suit 
which alleged that his supervisor subjected him to a hostile work environment based on his 
sexual orientation. 

• The ministerial exception gave religious organizations the power to control their ministerial 
employees without judicial review or government interference but subjecting the plaintiff to 
the alleged abuse through discriminatory comments and epithets were not a statutorily 
permissible nor constitutionally protected means of such control.

• The right balance is to bar claims by ministerial employees challenging tangible employment 
actions but to allow hostile environment claims that do not challenge tangible employment 
actions.

• THIS ORDER WAS VACATED AND SET FOR EN BANC REHEARING

Jackson Lewis P.C.  39

Circuit split applying Our Lady of Guadalupe to hostile 

work environment claims



• Koenke v. St. Joseph's Univ., 2021 U.S. Dist. LEXIS 3576, *7, 2021 WL 75778 
(E.D. Pa. January 8, 2021)

• The District Court for the Eastern District of Pennsylvania dismissed a Catholic 
university’s music director's Title IX suit which alleged, inter alia, that she was subjected to 
a hostile work environment based on her sexual orientation.  

• The district court noted that though it would have entertained the balancing test applied by 
the Seventh Circuit in Demkovich, it reasoned that the Supreme Court has not cabined 
the ministerial exception to tangible or intangible employment actions, and the 
distinction made in Demkovich is not supported by Supreme Court precedent. 

• Consequently, hostile work environment claims, particularly those brought pursuant to 
Title VII or Title IX, clearly fall within the scope of cases banned by the ministerial 
exception.
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Circuit split applying Our Lady of Guadalupe to hostile 

work environment claims



• Demkovich v. St. Andrew the Apostle Par., No. 19-2142 (7th Cir. July 9, 2021) 
(en banc).

• Reversing earlier decision, the Seventh Circuit (7-3) found that the ministerial exception 
acted as a bar to the plaintiff’s hostile work environment claims.

• Allowing hostile work environment claims will “lead to impermissible intrusion into, and 
excessive entanglement with, the religious sphere.” 

• Interaction between ministers and their resulting work environment is “a religious, not 
judicial prerogative.”
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Ministerial exception bars hostile work environment 
claims



• A Seattle lawyer and volunteer at SUGM, was told not to apply for an 
attorney position at SUGM’s legal services program because he was 
bisexual.

• Washington Supreme Court reversed a ruling which blocked the claim 
against a Christian nonprofit because of the “ministerial exception.” 

• The Court remanded the case to determine whether the facts support a 
finding that Woods’ role as a lawyer could be consistent with also 
serving as a minister.
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Woods v. Seattle’s Union Gospel Mission (Washington 
Supreme Court March 4, 2021)



In March 2018, a same-sex couple from Philadelphia told The Inquirer that a Christian foster care 

agency, Bethany Christian Services, would not screen same-sex couples interested in becoming 

foster parents. 

The city told Catholic Social Services (“CSS”) and Bethany it would not renew contracts with 

them unless the agencies abided by Philadelphia’s nondiscrimination rule.

SCOTUS found Philadelphia’s ordinance requiring CSS (a private foster care agency) to certify same-

sex couples as foster parents burdened CSS’s religious exercise in violation of the Free Exercise 

Clause.

Decision primarily focused on whether the ordinance was both neutral and generally applicable. The Court 

also decided that CSS’s actions were not subject to the public accommodation provisions of the ordinance. 

For organizations with a religious-based mission, the Court’s ruling represents an expansion of 

their ability to dictate the terms on which they offer their services to the public.

https://www.jacksonlewis.com/publication/supreme-court-philadelphia-ordinance-unconstitutionally-
burdened-religious-exercise
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Fulton v. The City of Philadelphia (2021)



• Religion: Obligation to reasonably accommodate the sincerely-held 
religious beliefs of applicants and employees, absent a showing of undue 
hardship.

• Disability:  Obligation to reasonably accommodate “otherwise qualified” 
disabled individuals, absent a showing of undue hardship.  

Reasonable Accommodation

©2021 Jackson Lewis P.C
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•Employee must come forward and advise the employer they have a bona fide 
religious belief that conflicts with a duty owed to the employer.

•Employer must engage in an interactive dialogue with the employee in an 
attempt to remove the conflict unless doing so would result in an undue 
hardship to the employer.

45

Steps to Accommodation
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• Employer can only refuse to accommodate a religious employee when “each 
available alternative” has been explored and cannot be done.

• Employer need not provide the employee with the accommodation favored by 
the employee.

• However, an employer must offer the alternative that least disadvantages the 
employee in terms of their employment opportunities.

46

Steps to Accommodation
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What constitutes an “Undue Hardship”

Result?

Least 
restrictive 
alternative

Impact on 
other 

employees

Financial 
cost (de 
minimis)
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• Clarence was hired to be the executive housekeeper of the newly opened 
HOTEL A+ in Washington DC. One of his duties was to ensure that a Bible, 
provided by the Gideons, was placed in every room.

• Although Clarence attended church regularly, he struggled with his gay 
identity.

• Clarence accompanied his manager to the meeting where they received the 
Bibles from the Gideons and, to the manager’s surprise, the Gideons did 
some Bible reading and praying (including Romans 1:27 and Leviticus 18:22).

• Clarence was offended by the religious character of this meeting and left in 
the middle.

48

QUESTION #1
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• The manager expressed his embarrassment about Clarence’s departure and 
Clarence replied, “You can’t compel me to attend a religious event,” 

• The manager replied that Clarence would do what he was told to do, to which 
Clarence responded, “Oh, hell no, you won’t, not when it comes to my 
spirituality.”

• The manager fired Clarence for insubordination.

49

QUESTION #1

Does Clarence have a 
claim against 

Hotel A+?
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Next Steps



• E – Establish a gender transition plan and a transgender/gender non-conforming 
policy 

• S – conduct Sensitivity Trainings to strive toward eliminating unconscious and 
conscious bias 

• C – Create an LGBTQ+ affirming office (encourage all employees to feel comfortable 
bringing their whole selves/”best selves” to the workplace)

• A – Avoid micro/macro-aggressions and micro/macro-inequities 

• P – Promote awareness of sex stereotyping, misgenderings, LGBTQ+ and Gender 
Non-Conforming terminology, & uncovering the ways in which LGBTQ+ staff are 
diminished, isolated and treated differently than other cisgender and straight staff 
members

• E – Encourage a safe and inclusive workplace honoring personal pronouns, gender 
transitions, facilities usage, and privacy and leave accommodations
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Creating an LGBTQ+ Inclusive Workplace

E.S.C.A.P.E



• Refusing to hire a transgender person in a position requiring customer interaction

• Preventing a transgender person from using the restroom corresponding with their 
gender identity

• Failing to address a transgender person by his/her/their proper name and pronoun. 

• Asking invasive questions about a transgender persons medical history or body 
parts 

• Teasing or intimidating a transgender person or allowing others to do so 

• Viewing a person’s transgenderism as a “choice”

Forms of Transgender Discrimination
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• Update policies to make clear that discrimination and harassment on the 
basis of sexual orientation, gender identity and transgender status is 
prohibited.

• Update discrimination and harassment training to include discrimination 
and harassment based on sexual orientation, gender identity and transgender 
status.

• Gender transition plans.

• Restroom accessibility.
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Policies and Training



Religious Employers:

• Update policies to make religious mission of the organization clear.

• Include religious mission of the organization, and employee’s role 
in furthering that mission, in employment agreements.

• Provide employees with training regarding employer’s religious 
mission and the employee’s role with regard to that mission.
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Policies and Training



• Be inclusive. Use open and neutral language. 

• Instead of: “Do you have a wife/husband or boy/girlfriend?” 
• Ask: “Do you have a partner?” or “Are you in a relationship?” “What do you call your partner?” 

“What is your preferred pronoun?” 

• Listen. How do they describe their identities and partners? Use corresponding terms.

• Present as a female? She/her

• Present as a male? He/him 

• Unclear? Ask. 

• Don’t assume. Every individual is unique. 

• Understand. The individual will use the restroom and/or locker room consistent with their gender 
identity. 
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Communication and Etiquette Tips 



• “Transgenders”, “transgendered”, “a transgender”, “transvestite”

• “Sex change”, “pre-operative”, “post-operative”

• “posing”, “masquerading”, “pretending”

• “she-male”, “he-she”, “trannie”, “gender-bender”, “it” 

Transgender should be used as an adjective, not as a noun. Do not say, 
“Tony is a transgender” or “The parade included many transgenders.” Instead 
say, “Tony is a transgender man” or “The parade included many transgender 
people.”

Terms to Avoid 



The Platinum Rule 
Treat others the way they want to be treated.
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The (Transgender) Golden Rule 
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Many, but not all, trans women prefer “she” or “her” and many, but not all, 
trans men prefer “he” or “his”. 

• Some people may use pronouns which are unfamiliar to you, such as “they” 
or “zie” (singular).  

• Ask if you are unsure what pronoun to use.

• New terms may make people uncomfortable, but your goal is to make the 
person feel comfortable, affirmed and respected. 

If you accidentally use the wrong pronoun, respectfully apologize.

• “I’m sorry. I didn’t mean to be disrespectful.” 

• “I didn’t mean to make any assumptions. How do you like to be referred 
to?” 

Using Correct Pronouns



• OSHA: A Guide to Restroom Access for Transgender Workers

• All employees, including transgender employees, should have access to 
restrooms that correspond to their gender identity.

• OPM: Guidance Regarding the Employment of Transgender Individuals 
in the Federal Workplace

• EEOC: Fact Sheet on Bathroom Access Rights 

See http://www.jacksonlewis.com/publication/eeoc-stresses-title-vii-bars-discrimination-against-
transgender-workers-including-regarding-bathroom-access
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Restroom Accessibility

Jackson Lewis P.C.  



• Does your dress code force employees to conform to rigid gender 
stereotypes? i.e., male or female requirements (must choose)

• Alaska Airlines Policy – employee must choose a “male” or “female” uniform
• Reasonable accommodation was denied by Alaska Airlines – accommodations related to 

“gender”

• Misgendering issues  

New York City Human Rights Law (N.Y.C. Admin. Code § 8-102(23)):
• Employers may not require dress codes or uniforms, or apply grooming or appearance standards, 

that impose different requirements for people based on gender. 

• The fact that the grooming standard or dress code differentiates based on gender is sufficient for it 
to be considered discriminatory, even if perceived by some as harmless. 
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Dress Code Considerations 
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Do’s and Don’ts 

DO DON’T

Respect a person’s privacy  “Out” someone without their permission

Ask respectful questions to understand Make hateful, insensitive, or cruel remarks

Ask for a preferred pronoun or preferred 
reference

Ridicule a person for the way they express 
themselves

Look up outside resources and self-study Treat their transgender status as a choice 
or lifestyle 

Acknowledge, apologize, and move on 
when you make an innocent slip-up

Ignore, avoid, or refuse to interact with a 
person when it is required by business 
necessity

Hold others in your workplace accountable Start or engage in gossip about a person 
behind their back 
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• Timeline;

• Dress code;

• Company resources;

• Identification changes;

• Security clearance issues;
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Gender Transition Plan

The transition plan should address the following issues:

• Facilities usage;

• Appropriate norms of conduct;

• Sensitivity training;

• Complaint procedures;

• Plan modifications.



• What are the staff communications/training and other preparations for the go live date?

• Will the transgender employee be present for the training?

• What if there are religious objections to the transition?

• What if there are violations of the Harassment Policy?

• How should confidentiality regarding medical information be addressed?

• What documentation is required for the name change?

• How will issues of medical coverage be addressed?
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Gender Transition Plan



• Consider who is the best person to conduct this sensitive investigation. 

• Revise interview questions to reflect gender neutral questions where 
appropriate. 

• Be careful about assumptions concerning the use of preferred personal 
pronouns.

• Be sensitive to assumptions about the complainant’s, accused’s, or 
witnesses’ gender identity or sexual orientation.

• Be sensitive to asking accusatory questions based on the investigator’s 
biases and assumptions.

65

Investigating LGBTQ+ Discrimination
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• Consider the perspective of the “reasonable person” who is lesbian, gay, 
bisexual, transgender or gender non-binary.

• Unless granted permission by the LGBTQ+ complainant, accused or witness, 
maintain strict confidentiality of the person’s sexuality or gender 
identity. Do not assume that this information is widely known.

• Familiarize yourself on the current local and state sexual orientation and 
gender identity/expression employment discrimination laws.

• Consult with external counsel when appropriate to better navigate sensitive 
issues.
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Investigating LGBTQ+ Discrimination
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Questions?



Thank you.
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