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“[The manufacturer’s] duty was to use 
reasonable care in employing designs, 
selecting materials, and making assemblies, in 
the construction of a tractor, which would fairly 
meet any emergency of use which could 
reasonably be anticipated.”

Davlin v. Henry Ford & Son, 20 F.2d 317, 319 (6th  
Cir. 1927).
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 Narrator:
A new car built by my company leaves somewhere 
traveling at 60 mph. The rear differential locks up. 
The car crashes and burns with everyone trapped 
inside. Now, should we initiate a recall? Take the 
number of vehicles in the field, A, multiply by the 
probable rate of failure, B, multiply by the average 
out-of-court settlement, C. A times B times C equals 
X. If X is less than the cost of a recall, we don't do 
one.

 Business woman on plane:
Are there a lot of these kinds of accidents?

 Narrator:
You wouldn't believe.

 Business woman on plane:
Which car company do you work for?

 Narrator:
A major one.

Fight Club, 20th Century Fox, 1999
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Products 
Liability
Pre-1960s

 Prior to the 1960s, liability for defective products 
was established through conventional theories 
such as:*

 Negligence;
 Breach of warranty; and
 Fraud

 These theories necessarily require some form of 
conduct or active participation of the tortfeasor.

*John C.P. Goldberg & Benjamin C. Zipursky, The Easy Case for Products Liability Law: A Response to Professors Polinsky and Shavell, 
123  Harv. L. Rev.  1919, 1923 (2010). 10



Conduct vs. 
Defect

 Conduct-based:
 We tend to focus on the operators’ conduct to 

determine the parties’ degree of fault in motor 
vehicle accidents.

 We generally consider:
 Experience

 Years driving, familiarity with vehicle and 
location of the accident, etc.

 Distractions

 Cell phone usage, daydreaming, etc.

 Decision-making

 Speed, lane change, braking, etc.

 Mitigation

 Seat belts usage

 Avoidance efforts
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Products 
Liability 
Expansion

 The adoption of Section 402A expanded tort law 
from conduct-based liability into defect-based 
liability.*

 Section 402A provides:
 (1) One who sells any product in a defective 

condition unreasonably dangerous to the user or 
consumer or to his property is subject to liability for 
physical harm thereby caused to the ultimate user 
or consumer, or to his property, if

 (a) the seller is engaged in the business of selling 
such a product, and

 (b) it is expected to and does reach the user or 
consumer without substantial change in the 
condition in which it is sold.

 (2) The rule stated in Subsection (1) applies 
although 

 (a) the seller has exercised all possible care in the 
preparation and sale of his product, and

 (b) the user or consumer has not bought the product 
from or entered into any contractual relation with 
the seller.

*Id.
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Conduct vs. 
Defect

 Defect-based:
 In some cases, the role of the vehicle, itself, should 

be analyzed.
 Did some part or feature of the vehicle cause or 

contribute to the accident?
 If not, did some part or feature of the  vehicle 

increase or exacerbate the alleged injuries?
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49 U.S.C. 
Chap. 301:

Motor Vehicle Safety 
Act Definition

 “Defect” includes any defect in performance, 
construction, a component, or material of a motor 
vehicle or motor vehicle equipment.

49 U.S.C. § 30102(a)(3).
14



Legal 
Definitions

 Design defect means that the intended design of 
the vehicle component is inherently dangerous.

 Manufacturing defect means that a specific part 
was not made properly. If the component had been 
made to the correct specifications, it would not 
have been dangerous.

 Warning defect occurs when a part is deemed 
reasonably safe as long as the manufacturer 
included warnings regarding its proper use and the 
foreseeable risks of using that part.
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Passenger & 
Commercial 
Vehicles

 Today’s passenger and commercial vehicles are 
equipped with hundreds of features intended to 
maximize safety and comfort for its operators and 
occupants.

 Some of these features serve both roles:
 Bluetooth connectivity allows for hands-free cell 

phone usage
 Headrests can protect your neck from whiplash
 Polyurethane Foam in car seats both cushion your 

body, and prevent the seats from catching fire
 Rear view cameras show blind spots without need 

to your body around
 Other features are designed solely for safety:

 Seat belts
 Airbags
 Collision avoidance sensors
 Lane maintenance sensors
 ABS brakes
 Tires
 Windshield wipers
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Federal 
Motor Carrier 
Safety Act

 The Federal Motor Carrier Safety Act provides 
minimum vehicle safety requirements, including 
components, maintenance, and inspections.

 Parts and Accessories Needed for Safe Operation 
(393)

 Brake Systems (Part 393 Subpart C)
 Cab Doors (§ 393.203)
 Cargo Securement (§ 393.100)
 Emergency Equipment (§ 393.95)
 Exhaust Systems (§ 393.83)
 Frames (§ 393.201)
 Fuel Systems (393 Subpart E)
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Federal 
Motor Carrier 
Safety Act

 Lighting Devices and Reflectors (393 Subpart B)
 Rear-End Protection (§ 393.86)
 Seat Belts (§ 393.93)
 Sleeper Berths (§ 393.76)
 Steering Wheel Systems (§ 393.209)
 Suspension Systems (§ 393.207)
 Tires (§ 393.75)
 Wheels (§ 393.205)
 Windshield Condition (§ 393.60)
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Omitted
Technology:
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Defects

 Sometimes, these well intended features can either 
cause/contribute to a crash or enhance injuries 
due to defective design or manufacturing.

 Tires blow out
 Sensors misread hazards
 Airbags fail to deploy
 Reflective tape fades
 Air brakes leak

 A defective part or feature in a motor vehicle 
accident may give rise to different claims and 
defenses for litigants.
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Causation/ 
Contribution 
vs. Injury 
Enhancement

 In instances where the product itself causes or 
contributes to an accident, conventional product 
liability theory applies.

 In other cases, the defect did not cause the initial 
accident or injury, but it enhanced or worsened the 
injuries.
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Causation/
Contribution

 A defective part or feature in the motor vehicle 
causes the accident.

 These types of cases arise when the defect itself, 
or in combination with other factors (e.g., misuse, 
negligent operation, etc.) results in an accident.

 Example: 
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The 
Firestone/
Ford Tire 
Problems

 In the late 1990s and early 2000s, Firestone and 
Ford were the subject of hundreds of lawsuits 
arising from defective Firestone tires in Ford 
Explorers.

 In those cases, plaintiffs asserted that Ford and 
Firestone were  strictly liable for their injuries, 
because their defective products directly caused or 
contributed to their accident.
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Firestone 
Tires
Firestone tires installed 
in mid-to-late 1990s 
Ford Explorers 
underwent massive 
recall.

Excess application of  
the adhesive that binds 
the rubber and steel 
caused tread 
separations and 
blowout.
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Causation/
Contribution

 Elements of Strict Products Liability:
 Defendant manufactured, distributed, sold, 

assembled, serviced and/or installed product 
through its regular course of business;

 Defendant expected it to and it did, reach the end 
user, without substantial change in the condition 
which it was in when it left the Defendant’s control;

 The defect was unreasonably dangerous;
 The defect was in the design, manufacturing, or 

product warnings; and
 The defect was the proximate cause of the 

Plaintiff’s injury.
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Causation

 Many of the accidents resulting from thread 
separations or blowout of Firestone tires did not 
involve any other factors.

 The thread would come off during ordinary 
operation which led to rollovers.

 The target defendants in those cases are usually the 
“manufacturers, distributors, sellers, assemblers, 
servicer and/or installers.” 
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Contribution

 Often, the defective product will combine with 
other factors to cause the accident. 

 Operator negligence + defective product give rise 
to conventional negligence claims against the 
operator and strict liability against the product 
manufacturer, seller, etc.
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Example of 
Causative/
Contributory 
Defects

Speed + thread 
separation
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Causation/
Contribution 
vs. Injury 
Enhancement

 In certain cases, the product does not cause or 
contribute to the accident, but it enhances or 
exacerbates the injuries.

 In 1972, a Ford Pinto driven by Lilly Gray was rear-
ended by another car traveling about 30 mph. The 
Pinto's gas tank ruptured and a spark ignited the 
fuel causing a fire.*

 Gray died and her passenger, thirteen-year-old 
Richard Grimshaw, suffered disfiguring burns.

 In Grimshaw, the gas tank did not cause or 
contribute to the rear end collision, but Ford’s 
decision to place it behind the rear axle made it 
vulnerable to damage in rear end collisions.

 Plaintiffs in Grimshaw relied on the 
Crashworthiness Doctrine.

*Grimshaw v. Ford Motor Company, 119 Cal. App. 3d 757 (1981).
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Ford Pinto 
tended to 
explode in 
rear end 
collisions
Photo: LA Times

Ford’s decision to move the 
Pinto’s fuel tank from 
between the axles to behind 
the rear axle meant that it 
would be exposed in rear end 
collisions.
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Larsen
v.
GMC

 “Any design defect not causing the accident would 
not subject the manufacturer to liability for the 
entire damage, but the manufacturer should be 
liable for that portion of the damage or injury 
caused by the defective design over and above 
the damage or injury that probably would have 
occurred as a result of the impact or collision 
absent the defective design.”

Larsen v. General Motors, 391 F.2d 495, 503 (8th Cir. 1968).
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Crashworthiness
Doctrine

 The Crashworthiness Doctrine was first articulated 
in Larsen v. General Motors, 391 F.2d 495, 497 (8th 
Cir. 1968).

 The doctrine advances that motor vehicles should 
be designed and manufactured, not only for 
driving, but also for crashing.

 The Doctrine is applied in cases where the defective 
vehicle itself did not cause the accident, but did 
enhance the plaintiff’s injuries.

 Larsen alleged that a defective steering shaft in his 
Chevy Corsair caused him serious injury when he 
collided head on with another vehicle.

 “The Larsen court reasoned that the ‘intended use’ 
of an automobile was ‘not just to provide a means 
of transportation’ but held that the intended use of 
an automobile ‘is to provide a means of safe 
transportation.’”*

*Ford Motor Co. v. Evancho, 327 So. 2d 201 (Fla. 1976) (emphasis added).
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Crashworthiness 
Doctrine

 The majority of states, including Florida and Texas, 
still follow Larsen.*

 “Where the injuries or enhanced injuries are due to 
the manufacturer’s failure to use reasonable care to 
avoid subjecting the user of its products to an 
unreasonable risk of injury, general negligence 
principles should be applicable.” Larsen, 391 F.2d at 
502. 

*See, Evancho, 327 So. 2d at 203; see also, Turner v. General Motors Corp., 514 S.W.2d 497 (Tex.Civ.App.1974) (application for writ of error 
refused by S.Ct., there being no reversible error). 33



Crashworthiness 
Doctrine

 The Crashworthiness Doctrine stretches product 
liability laws to find manufacturers liable for 
“enhanced injuries” caused by a defect in the 
product.

 “[A] manufacturer of automobiles may be liable 
under certain conditions for a design or 
manufacturing defect which causes injury but is not 
the cause of the primary collision.”*

*Evancho, 327 So. 2d at 201.
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Examples of 
Injury 
Enhancing 
Defect in 
Commercial 
Vehicles 
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Underride 
Accidents

 Truck underride accidents
 Regulatory agencies and the trucking industry have 

clashed for years about tractor trailer heights, and 
the implementation of protective rear and side 
underride guards.

 Texas teenager died after his vehicle under rode the 
side of a box trailer.

 Plaintiff contended that the International Trucking 
Co., negligently designed and manufactured its 
products, when it failed to equip the truck with 
side under ride guardrails, and failed to warn of 
the known defective conditions.

Maravilla v. International Trucking Co., et al., JVR No. 491188, 2000 WL 35722495 (Unknown State Ct. (Tex.)).
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Underride 
Accidents

 Stop Underrides Act- 116th Congress

 Law would require installation of rear, side, and 
front underride guards on certain trucks and 
trailers. 

 More than 10,000 lb semi-trailer

 Single unit truck with bottom of carriage greater 
than 22 inches above ground that is more than 
10,000 lbs. 
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Mass 
Incompatibility

 The U.S. National Highway Traffic Safety 
Administration conducted a study aimed at 
addressing the incompatibility of light trucks and 
vans with passenger vehicles.

 The study found several design issues in trucks 
which enhanced injuries in motor vehicle accidents:

 Stiffness Incompatibility (c0mpositi0n)
 Geometric Incompatibility (height)

Hampton C. Gabler & William T. Hollowell: The Aggressivity of Light Trucks and Vans in Traffic Crashes (1998).
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Defenses

 “Firestone concluded that the tread separations 
were caused by poor repairs, road hazard damage 
and operating conditions.”

 Ford Vice President Helen Petrauskas, 2000 
Congressional hearing.

 Can you allege comparative fault by the primary 
tortfeasor in crashworthiness cases?

 “The enhanced injuries were caused by the product 
defect, regardless of how the underlying accident 
occurred — by pure accident or due to someone’s 
neglect.”

 “Permitting a jury to allocate fault to a person who 
caused the underlying accident, but not the 
enhanced injuries, ‘would partially and unfairly 
absolve the manufacturer of liability for making a 
faulty device.’”

D’Amario v. Ford, 806 So. 2d 424 (Fla. 2001).
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Pre-Trip 
Inspections

 For commercial drivers, pre-trip inspections can 
minimize the risk that a defective feature or part in 
the vehicle will lead to an accident:

 Check brakes and brake lights.
 Verify three red reflective triangles.
 Emergency Flashers. Check steering linkage.
 Turn Signals. Check suspension (leaf and coil 

springs )
 Head Lights. Check u-bolts and hangers.
 Check all mirrors. Check frame for cracks.
 Check windshield condition.
 Check for wheel chocks.
 Steering wheel looseness, damage.

40



The Future of 
Litigating 
Equipment 
Failure
Volvo Vera
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NHTSA’s 
Vehicle 
Automation 
Levels

 Level 0 – No automation
 Level 1 – Function Specific Automation

 Driver retains control, limited authority given to 
automation (e.g. adaptive cruise control)

 Level 2 – Combined Function Automation
 Driver relinquishes control but must be ready to 

assume complete control (e.g. cruise control in 
combination with lane centering)

 Level 3 – Limited Self-Driving Automation
 Driver cedes full control of all safety-critical 

functions (e.g. self-parking) but will engage in 
limited control of vehicle

 Level 4 – Full Self-Driving Automation
 Driver cedes full control of vehicle, driver not 

expected to be available for control at any time 
during the trip
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Trucking 
Accident 
Litigation in 
the Age of 
Automation

 Several states have enacted some form of traffic 
legislation intended to cover autonomous vehicles.

 Florida has been a pioneer on the issue.
 Fla. Stat. § 316.85 (2019) is titled “Autonomous 

vehicles; operation; compliance with traffic and 
motor vehicle laws; testing.”

 The statute provides that “a licensed human 
operator is not required to operate” a vehicle 
equipped with an automated driving system 
designed to function without a human operator.*

*Fla. Stat. § 316.003(3)(c) (2019).
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Who’s Liable 
in an 
Accident?

 At least in Florida, the answer is not clear.

 However, we do know who is not liable.
 Fla. Stat. § 316.86 exempts “original” vehicle 

manufacturers from liability.

 In Texas, it seems to be the owner. 
 Tex. Transp. Code § 545.453 
 The “owner” of the automated driving system is 

considered the operator…for purpose of assessing 
compliance with applicable traffic or motor vehicle 
laws…”
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Fla. Stat. §
316.86 (2019)

 The original manufacturer of a vehicle converted by 
a third party into an autonomous vehicle is not 
liable in, and shall have a defense to and be 
dismissed from, any legal action brought against 
the original manufacturer by any person injured 
due to an alleged vehicle defect caused by the 
conversion of the vehicle, or by equipment 
installed by the converter, unless the alleged 
defect was present in the vehicle as originally 
manufactured.
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