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Emotional Damage Claims

Emotional Damages 

in General
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ED Claims in the Workplace

• If employee’s casual conduct is within the 
scope of employee’s job OR

• If employer consented to the conduct
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ED Claims in the Workplace

• Employer had actual knowledge of the specific 
conduct

• Employer knew the conduct was harmful

• Employer failed to take adequate steps to 
remedy the situation
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ED Claims in the Workplace

IIED claims involve claims that are: 

“…outrageous in character and so extreme in degree 
as to go beyond all possible bounds of decency and 
to be regarded as atrocious and utterly intolerable in 
civilized community…  Generally, the case is one in 
which the recitation of the facts to an average 
member of the community would arouse his 
resentment against the act, and lead him to exclaim, 
‘Outrageous!’”

Creel v. I.C.E. Assoc., Inc., 771 N.E.2d 1276, 1282 (Ind. Ct. App. 2002)
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ED Claims in the Workplace
Liability for IIED claims “…clearly does not extend to mere 
insults, indignities, threats, annoyances, petty oppressions, or 
other trivialities.  The rough edges of our society are still in 
need of a good deal of filing down, and in the meantime 
plaintiffs must necessarily be expected and required to be 
hardened to a certain amount of rough language, and to 
occasional acts that are definitely inconsiderate and unkind.  
There is no occasion fort he law to intervene in every case 
where someone’s feelings are hurt.  There must still be 
freedom to express an unflattering opinion, and some safety 
valve must be left through which irascible tempers may blow 
off relatively harmless steam.”  

Gable v. Curtis, 673 N.E.2d 805, 810 (Ind. Ct. App. 1996)
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ED Claims in the Workplace

Employer’s “outrageous” conduct in 

terminating employment
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ED Claims and Personal Injury

Differ from state to state but 
the considerations and 

concerns underlying the claim 
in all courts are very much the 

same
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ED Claims and Personal Injury

1. Direct Impact Rule
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ED Claims and Personal Injury

1. Direct Impact Rule

2. Modified Impact Rule
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ED Claims and Personal Injury

1. Direct Impact Rule

2. Modified Impact Rule

3. Bystander Rule
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ED Claims and Personal Injury

(1) Direct impact and physical injury

(2) Direct involvement in incident and ED 
that is serious in nature and the kind 
expected in a “reasonable person”

(3) Saw or came upon, without prior 
knowledge, certain folks get seriously 
injured or killed
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ED Claims and Medical Malpractice

Still……..

Modified Impact Test

or

Bystander Rule
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ED Claims and Cyberbullying

Cyberbullying takes place when at 
least one individual uses technology 

to harm or threaten another
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ED Claims and 42 USC 1983 Claims

Competent evidence, not 
necessarily expert medical, is 
required to prove emotional 

distress in section 1983. Neither 
conclusory statements nor a mere 

constitutional violation are 
enough.
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Jury Selection

• “Soft” / amorphous area

• Jury questionnaires can be helpful

• Use direct questions but set the “bar 
low”

• Be open and honest and caring in 
voir dire – and be YOURSELF
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Cross-Examination

• Use, Use, Use expert help in 
preparation

• Be kind but firm

• Empathetic but not “soft”

• Balance is the absolute key
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Role of Experts

• Crucial in preparation

• Very helpful, “if the stars align,” 
when testifying
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INTRODUCTION

▪ In Massachusetts, the common law tort action of 

intentional (or reckless) infliction of emotional 

distress is relatively new (1971).  Harrison v. 

Loyal Protective Life Ins., 379 Mass 212 (1979) 

(referring to the tort as “recently recognized”).
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▪ The Courts in Massachusetts were reluctant 

to adopt this tort because the plaintiff did not 

have to suffer a “physical” harm which 

makes the claim “ephemeral and easily 

contrived.”  74 BU Law Review, 387 (1994).
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▪ A claim for intentional or reckless infliction of 

emotional distress is separate and distinct 

from the tort of negligent infliction of 

emotional distress (to be discussed later).
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▪ Massachusetts and many other jurisdictions rely 

heavily on the Restatement (Second) of Torts, §

46(1) (actor who causes severe emotional distress 

to another by extreme and outrageous conduct 

intentionally or recklessly subject to liability for that 

emotional distress and any resulting bodily harm).



INTENTIONAL OR RECKLESS INFLICTION OF 
EMOTIONAL DISTRESS

The plaintiff must show the following

▪ the defendant intended to inflict emotional distress, or knew or should have 

known that emotional distress was the likely result of his or her conduct;

▪ the conduct was “extreme and outrageous,” was “beyond all possible 

bounds of decency,” and was “utterly intolerable in a civilized community”;

▪ the actions of the defendant were the cause of the plaintiff’s distress; and

▪ the emotional distress sustained by the plaintiff was “severe” and of a 

nature “that no reasonable man could be expected to endure it.”

Agis v. Howard Johnson Co., 371 Mass. 140, 144-45 (1976)
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▪ Claims for intentional infliction of emotional distress 

can arise in all types of cases including claims of 

sexual abuse, medical malpractice, landlord tenant 

disputes, property disputes and employment cases.
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▪ The plaintiff must show that defendant’s conduct 

evidences a high degree of “reckless ruthlessness 

or deliberate malevolence.”  Conway v. Smerling, 

37 Mass. App. Ct. 1, 8 (1994).



31

▪ “Extreme and outrageous” conduct must be 

exactly that, and nothing less.  See Foley v. 

Polaroid Corp., 400 Mass. 82, 99 (1987) (“Liability 

cannot be predicated on ‘mere insults, indignities, 

threats, annoyances, petty oppressions or other 

trivialities’ …”).  Restatement (Second) of Torts §

46.
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▪ Even if the offending conduct was outrageous from 

the plaintiff’s perspective, the alleged conduct will be 

subject to stringent scrutiny by the court.
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▪ Courts will assess  individual instances of the defendant’s 

conduct and will also assess the cumulative effect of all 

instances of the defendant’s conduct.  Commentators have 

concluded that the willingness to consider the totality of the 

circumstances has the practical effect of mitigating the 

harshness of the “outrageousness” standard from the plaintiff’s 

point of view.  The courts have found that conduct, taken alone 

or as an isolated incident, that would not be considered 

“outrageous”, may rise to the level of outrageous conduct when 

the actions are repeated or are part of a larger pattern of 

offensive conduct.  Boyle v. Wenk, 378 Mass. At 595-96 

(pattern of investigatory tactics outrageous); George v. Jordan 

Marsh Co., 359 Mass. at 245-46 (pattern of “dunning” debt 

collection practices found outrageous).   
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▪ In cases of emotional distress, like other tort cases, 

the defendant takes the plaintiff as he/she finds 

him/her.  The courts have acknowledged the validity 

of the “eggshell plaintiff”—if the plaintiff can 

demonstrate that he or she is particularly susceptible 

to distress under the circumstances of the case 

presented.  
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▪ Not all emotional upset is compensable as 

emotional distress.  See, e.g., Bailey v. Shriberg, 31 

Mass. App. Ct. 277, 279-80 (1991) (being “upset,” 

“disgusted,” “annoyed,” “fed up,” ‘tired,” and 

“rundown” is not evidence of emotional distress of 

“requisite severity”); Kennedy v. Town of Billerica, 

617 F.3d 520, 531 (1st Cir. 2010) (fear, 

nervousness, and nightmares that produced 

sweating and a racing pulse are not sufficient to 

sustain a claim for intentional infliction of emotional 

distress).  
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▪ To survive summary judgment, the plaintiff must 

show that his or her emotional distress was 

“severe.”  The courts have been willing to consider a 

variety of behaviors as indicative of “severe” 

emotional distress (bedridden for a week after 

incident, worsening of symptoms of depression, 

severe anxiety, as well as extreme worry or fear, 

inability to sleep and thoughts of suicide for a 

month).  Proof by medical expert is not required but 

when facing summary judgment, medical evidence 

is strongly recommended.



DEFENSES

▪ The defendant may argue that the conduct was neither 

intentional nor outrageous.
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▪ Privilege.  The defendant may argue that his 

actions were merely an assertion of his rights.  

Even if the defendant knows that his or her conduct 

is likely to cause the plaintiff severe distress, the 

defendant will not be liable if it is the result of the 

defendant’s legitimate assertion of his or her rights 

(privileges that apply to claims for defamation may 

also apply to claims for intentional infliction of 

emotional distress).
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▪ No pattern of outrageous conduct.  Legal 

commentators  suggest that the defendant should 

argue that the plaintiff has not established a pattern 

of outrageous conduct.  It is more difficult to sustain 

a claim for emotional distress based on a single act 

than on a pattern of misconduct.  Cases are 

stronger if based on a series of offensive acts.
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▪ No causation.  A lack of causal connection between 

the defendant’s actions and the plaintiff’s distress.  If 

the plaintiff’s distress is the result of circumstances 

or events other than the defendant’s conduct, the 

outrageousness of the defendant’s conduct will not 

come into play.
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▪ Insufficient severity.  The plaintiff’s emotional 

distress must be sufficiently “severe.”  Even the most 

offensive defendant cannot be held responsible for 

distress that is not severe.  Annoyance or hurt 

feelings will not sustain an emotional distress claim. 
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▪ Distress was unreasonable.  The plaintiff’s distress 

must be reasonable.  Exclusive of the “eggshell 

plaintiff” discussed earlier, the plaintiff cannot base 

his or her claim on distress that is out of proportion 

to the distress a reasonable person would 

experience under the same or similar 

circumstances.
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▪ Skepticism of jurors and judges makes these very 

difficult to win.  Everyone has distress and 

emotional upheaval in their lives.  Successful 

cases usually involve a very credible psychiatric or 

medical expert and a likeable, sympathetic and 

believable plaintiff.
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▪ It is not unusual to see summary judgment granted 

to a defendant on the basis that no reasonable jury 

could find the complained-of conduct to be “extreme 

and outrageous” as the case law has defined this 

concept.  Commentators note that some judges view 

these cases as ones that set a high bar for proof and 

are overused.



NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

▪ The plaintiff must prove five elements:

• The defendant was negligent.

• The plaintiff suffered emotional distress.

• The plaintiff’s emotional distress was caused by the defendant’s 

negligence.

• The plaintiff’s emotional distress was evidenced by physical 

harm manifested by objective symptomology.

• A reasonable person would have suffered emotional distress 

under the circumstances of the case.
Rodriguez v. Cambridge Hous. Auth., 443 Mass. 697, 701 (2005) (quoting Payton v. Abbott Labs, 386 

Mass. 540, 557 (1982)).
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▪ In order to sustain a claim for negligent infliction of emotional 

distress, the plaintiff must show that the defendant’s conduct 

caused the plaintiff injury in the form of mental or emotional 

upset or turmoil.  Emotional distress itself can be manifested in 

a variety of ways, for example, as shock, sadness, anxiety, or 

depression.  See, e.g., Bowman v. Heller, 420 Mass. 517, 521 

(1995) (shock and “severe stress”); Ferriter v. Daniel 

O’Connell’s Sons, Inc., 381 Mass. 507, 518 (1980) (shock); 

Dziokonski v. Babineau, 375 Mass. 555, 557 (1978) (“shock, 

distress and anguish”); Agis v. Howard Johnson Co., 371 

Mass. 140, 141 (1976) (mental anguish).  
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▪ A successful claim must, however, “do more than allege ‘mere 

upset, dismay, humiliation, grief and anger.’”  Sullivan v. Boston 

Gas Co., 414 Mass. 129, 137 (1993) (quoting Corso v. Merrill, 

406 A.2d 300 (N.H. 1979)); see also Bailey v. Shriberg, 31 

Mass. App. Ct. 277, 280 (1991) (evidence that the plaintiffs 

were “upset” and “uptight” as a result of defendants’ conduct 

was not severe enough to sustain a claim for emotional 

distress). 
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▪ In order to prevail on a claim for negligent infliction 

of emotional distress, the claimant must show that 

his or her emotional distress precipitated or caused 

some physical harm or symptom.  In cases alleging 

intentional infliction of emotional distress, the courts 

do not require the plaintiff to make such a showing. 
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▪ The Massachusetts courts joined the majority of states in 

requiring plaintiffs to support their emotional distress claims with 

a showing of physical injury precipitated by or manifesting the 

plaintiff’s claimed emotional distress.  See Payton v. Abbott 

Labs, 386 Mass. 540, 547 (1982).  Subsequently, 

Massachusetts joined a number of other states in expanding the 

definition of “physical harm.”  See Rodriguez v. Cambridge 

Hous. Auth., 443 Mass. 697, 701-02 (2005).  This expansion 

should not, however, be confused with an abandonment of the 

physical harm requirement.

[I]n the Sullivan case [Sullivan v. Boston Gas Co., 414 Mass. 129 

(1993)], “[the Supreme Judicial Court] did not eliminate the 

physical harm requirement, but merely expanded the range of 

symptoms that may provide the type of objective evidence 

needed to prove physical harm to include symptoms that could be 

classified as more ‘mental’ than ‘physical.’”
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▪ The courts require that “plaintiffs must provide an “objective 

corroboration of the emotional distress alleged.’”  Sullivan v. Boston 

Gas Co., 414 Mass. at 137-38 (quoting Anderson v. W.R. Grace & Co., 

628 F. Supp. 1219 (D. Mass. 1986)).  Expert medical testimony may 

be required to make this showing; however, the expert’s opinion may 

be based solely on the description of the symptoms as described by 

the plaintiff.  See McMillan v. Benson, 83 Mass. App. Ct. 1120 (2013) 

(failure to provide expert evidence of harm resulting from allegedly 

negligent activity is “fatal” to claim for negligent infliction of emotional 

distress); Sullivan v. Boston Gas Co., 414 Mass. at 137-38 (holding 

that the plaintiffs must “corroborate their mental distress claims with 

enough objective evidence of harm to convince a judge that their 

claims present a sufficient likelihood of genuineness to go to trial”).  
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▪ Sullivan v. Boston Gas Co., 414 Mass. at 131 

(documented postdistress diarrhea is a “physical, 

objective symptom”).
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▪ Kelly v. Brigham & Women’s Hosp., 51 Mass. App. 

Ct. 297, 306 (2001) (plaintiff’s testimony regarding 

cramps, shortness of breath, and nightmares, while 

presenting a close question, was sufficient to 

survive defendants’ motion for summary judgment).
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▪ Bresnahan v. McAuliffe, 47 Mass. App. Ct. 278, 285 

(1999) (nurses’ affidavits regarding “stomach pain, 

nausea, body shakes and reduced libido” provided 

“sufficient objective evidence of the plaintiffs’ 

physical manifestation of their emotional distress”).
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▪ Other types of compensable distress include:

• plaintiff became withdrawn, depressed, unable to 

work or care for her children.

• tension headaches, muscle tenderness in the 

back of the head, concentration and reading 

problems, sleeplessness, gastrointestinal distress, 

nightmares, depression feelings of despair, 

difficulty working and driving.
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▪ There must be enough objective evidence of 

harm to convince judge that there is sufficient 

likelihood of genuineness to warrant a trial.  

There has been a longstanding fear that 

allowing recovery for emotional distress will 

result in a flood of fraudulent or 

unsubstantiated claims.



DAMAGES

▪ Plaintiff may recover for mental anguish, humiliation, 

nervous shock, emotional disturbance, fright, terror, 

alarm and anxiety.  Recovery can also include damages 

for deterioration of one’s health resulting from emotional 

distress, heart attacks, loss of sleep, weight gain, weight 

loss and digestive problems such as diarrhea or 

constipation.  Medical, psychiatric and counseling 

expenses may be recovered.
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▪ Plaintiff may recover for impaired earning 

capacity and for past, present and future pain 

and suffering associated with the emotional 

distress.
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▪ There is little legal authority to guide review 

of an emotional distress award; traditionally 

left to the trier of fact.  Labonte v. Hutchins & 

Wheeler, 424 Mass. 813 (1997).
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TAXATION OF AWARDS FOR 

EMOTIONAL DISTRESS
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▪ Damages based solely on emotional distress 

do not constitute damages on account of 

personal physical injuries for purposes of 

exclusion from gross income.
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▪ 26 U.S.C. § 104(a)(5) provides that, for 

purposes of § 104(a)(2), “emotional distress 

shall not be treated as a physical injury or 

physical sickness” (with a limited exception 

for the cost of some medical care 

attributable to emotional distress).
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▪ As a general rule, if the emotional distress 

results from a physical injury, the resulting 

damages, including those attributable to 

emotional distress, are still excludable from 

income.
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▪ Lindsey v. Commissioner, 422 F.3d 684, 688 

(8th Cir. 2005) (agreeing with the Tax Court 

that, based on the circumstances involved in 

the case, “hyper-tension and stress-related 

symptoms, including periodic impotency, 

insomnia, fatigue, occasional indigestion, and 

urinary incontinence” were “health symptoms” 

which “relate to emotional distress, and not to 

physical sickness”).
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▪ Shelton v. Comm’r, T.C. Memo 2009-116, 

2009 Tax Ct. Memo LEXIS 98 (2009) 

(damages “received on account of emotional 

stress, even when resultant physical 

symptoms occur, are not excludable from 

income”).



65

▪ Wells v. Comm’r, T.C. Memo 2010-5, 2010 

Tax Ct. Memo LEXIS 4 (2010) (“damages for 

emotional distress resulting from 

nonphysical injury are not excludable from 

gross income . . . Except for an amount of 

damages not in excess of the amount paid 

for medical care to treat the emotional 

distress”).


