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PROGRAM TOPICS

• I. Recent Trends/Case Law Updates

• II. Claims and theories of Liability

• III. Common defenses

• IV. Plaintiff Strategies
• a. Finding Insurance

• b. Finding Additional Defendants

• c. Government Defendants



RECENT TRENDS CASES LAW UPDATE IN 
GEORGIA

1. Tyner v. Matta-Troncoso, 305 Ga. 480 (2019)

• Landlord Liability.

• Facts: The tenant, Thorntons, notified landlord Tyner about a broken latch to the fenced in yard, Tyner never
repaired the latch or ordered it to be repaired. Tyner knew about the Thorntons’ pet pit bulls, but there was
no evidence Thorntons’ pit bulls displayed aggressive behavior before they attacked Matta-Troncoso.

• Holding: Summary Judgment for landlord upheld under OCGA § 44-7-14 and OCGA § 51-2-7 (tort liability for
landlords and dog bite statute), as an out-of-possession landlord, without knowledge that his renters owned and
kept dogs that previously had demonstrated some kind of aggression, there is no evidence to create a jury
issue as to whether Matta-Troncoso’s injuries were reasonably foreseeable here. Without reasonable
foreseeability, a hallmark of proximate cause, there exists no genuine issue of material fact as to the third
element of the Mattas’ negligence claim: causation.



• 2. S&S Towing & Recovery v. Charnota, 309 GA. 117 (2020)
• Facts: Charnota was walking his dog "Katie," who was leashed, in front of his residence when a dog later
identified as "Tucker" attacked and killed Katie. When Charnota carried Katie into his home, Tucker followed and
attacked Charnota, seriously injuring him. Prior to the attack, Tucker had been kept on the premises of S&S Towing
& Recovery, Ltd. On the day of the attack, Tucker had apparently escaped from the S&S Towing lot and was not on a
leash or under the control of a person as required by the Paulding County, GA Code.

• Holding: When a local jurisdiction passes an ordinance requiring that owners restrain their animals and it is
shown that the animal at issue was unrestrained at the time of the incident, the second sentence of OCGA § 51-2-7
displaces the common law presumption that a dog is a harmless species and instead defines such unrestrained
animals as "vicious." However, the second sentence by its text does not displace the requirement in the common law,
which our courts have read into the statute's first sentence, that a plaintiff seeking to recover under OCGA § 51-2-7
must also prove that the owner had knowledge of the vicious or dangerous propensity of the animal. Therefore,
reading the two sentences together, and consistent with our case law construing the statute, in situations where a
plaintiff has shown that a local ordinance required the animal to be restrained and the animal was not restrained at
the time of the incident, a plaintiff seeking to recover under OCGA § 51-2-7 must still prove scienter and can do so
in two ways: by showing that the owner had knowledge of the animal's vicious propensity as defined by the
common law or by showing that the owner knew that the animal was unrestrained at the time of the injury. In
addition to scienter, a plaintiff seeking to recover under OCGA § 51-2-7 must also show that the owner carelessly
managed or allowed the animal to go at liberty; the animal caused the injury; and the injured party did not provoke
the injury by his own act.



• 3. Wyno v. Lowndes County, 305 Ga. 523 (2019)

• Facts: Misty Wyno was attacked and killed by a dog owned by the neighbors.
Numerous complaints had been filed with Lowndes county about the dog. Wyno’s Estate
sued Lowndes County for negligently failing to perform ministerial duties, failing to
provide police protection, failed to abate a nuisance etc.

• Holding: in addition to sovereign immunity barring claims against a government entity
and its employees in their official capacity, Article I, Section II, Paragraph IX(d) of the
Georgia Constitution confers official immunity on local government employees in their
official capacities for discretionary animal control-related duties performed without
malice or intent to injure.



II. CLAIMS/THEORIES OF LIABILITY

• 1. Dog bite Statute/Common Law

• 2. Premises Liability

• 3. Strict Liability & designated Dangerous Breeds

• 4. Negligence Per Se



1.  COMMON LAW

• Roughly half the states follow common law approaches to dog 
bite cases. 

• Under common law in many states—and arguably attitudinally 
everywhere—dogs are considered harmless unless it can be 
shown the animal has “dangerous and vicious” propensities.



• §509, Restatement Second of Torts, comment f, states, “The majority of dogs are harmless  
. . . the possession of characteristics dangerous to mankind . . . is properly regarded as 
abnormal for them.”

• §518, Restatement Second of Torts, comment j, states, “[T]here are certain domestic 
animals so unlikely to do harm if left to themselves and so incapable of constant control if 
the purpose for which it is proper to keep them is to be satisfied, that they have 
traditionally been permitted to run at large.  This class includes dogs . . . .” 



“FIRST BITE FREE RULE” STATES

• Under current Georgia law, for an injured person to recover in a dog bite case, they must show not only
that the dog had vicious propensities, but that the owner knew or should have known of those
propensities, and that the injured person had no such knowledge. "Although this traditionally has been
described as Georgia's 'first bite rule,' the rule does not literally require a first bite. Instead, the true test
of liability is the owner's superior knowledge of his dog's temperament.” See Suppan v. Griffin, 238 Ga.
App. 404 (1999) and Custer v. Coward, 293 Ga.App. 316, 318-319 (2008).

• If Plaintiff fails to demonstrate the owner had knowledge of prior aggression by the dog, the result is
summary judgment for the Defendant dog owner.

• Steagald v. Eason, 300 Ga 717 (2017)has expanded what constitutes “knowledge of prior aggression” to
include prior incidents of “snapping”,“attempting to bite”, or “nicked someone with its teeth”.



“VICIOUS AND DANGEROUS”

Black’s Law Dictionary defines a vicious animal as “(1) an 
animal that has shown itself to be dangerous to humans, (2) 
Loosely, one belonging to a breed or species that is known or 
reputed to be dangerous.”



ELEMENTS OF A “VICIOUS OR DANGEROUS” 
DAMAGE CLAIM

1. Animal had “vicious or dangerous”  

propensities abnormal to its class or breed,

2. The injury resulted from the animal’s “vicious  

or dangerous” propensities, and

3. The animal’s owner or keeper knew or had 

reason to know of these propensities but  

failed to take reasonable care.



ONE COURT’S CRITERIA REGARDING 
FORESEEABILITY OF DANGEROUSNESS 

• Dog was a particular breed. (German Shepherd)

• Dog was trained, and acted, as a watchdog.

• Dog was kept chained, indicating owner knew of animal’s dangerous 
propensities.

• Dog weighed almost 100 pounds and stood close to six feet on its hind legs. 

Radoff v. Hunter, 323 P.2d 202 (California Court of Appeals, 1958).



HOWEVER, EATING A COCKATIEL IS NORMAL 
DOG BEHAVIOR

• Plaintiff was bitten on the lip by a Scottish Terrier when she tried to pet 
him.

• Court found that evidence introduced that the dog had previously eaten 
owner’s pet Cockatiel was not indicative that the dog had dangerous or 
vicious propensities abnormal for its class.
Pfeffer v. Simon, No. 05-02-01130-CV, 2003 Tex. App. Lexis 2495 (Texas 
Court of Appeals).



OTHER FACTORS INDICATING THAT OWNER 
WAS, OR SHOULD HAVE BEEN, ON NOTICE

• Dog was kept muzzled.  Russell v. Lepre, 470 N.Y.S.2d 430 
(Supreme Court of New York, 1984).

• Animal had been mistreated.  Denil v. Coopersmith, 343 N.W.2d 136 
(Wisconsin Court of Appeals, 1983).

• Animal had a reputation for being bad-tempered.  Butts v. Houston, 
86 S.E. 473 (Supreme Court of Appeals, West Virginia, 1915).



• Owner had a “beware of dog” sign.  Dargen v. King, 742 P.2d 
72 (Court of Appeals of Oregon, 1987).

• Animal was sick and thus irritable.  Rickrode v. Wistinghausen, 
340 N.W.2d 83 (Michigan Court of Appeals, 1983).



HUMPHRIES V. RICE, 600 SO. 2D 975 
(SUPREME COURT OF ALABAMA, 1992).

• Allows someone to prove scienter by demonstrating the defendant had 
actual or constructive knowledge of the dog’s “breed propensity.” 

• “Breed propensity” can be an issue of fact for the jury.

• Who qualifies as an expert for purposes of defining a breed’s propensity?  
Veterinarian, behaviorist, kennel worker, lay person with personal 
experience, or someone else?



BUSHNELL V. MOTT, 254 S.W.3D 451 (TEXAS 
SUPREME COURT, 2008)

• Plaintiff was attacked by the defendant’s three dogs when she visited the 
defendant’s residence to drop off beauty products ordered by the 
defendant.  When the front door opened the dogs pushed through and the 
defendant did nothing to stop the attack, including scolding the dogs.

• Court remanded the case because there was an issue of material fact as to 
whether defendant’s response was negligent and, if so, to what extent.



2.  PREMISES LIABILITY

• Not seen that often in dog-bite cases because the focus typically 
is on the animal’s propensities and the owner’s alleged 
negligence.

• Court found attack was an “activity” rather than a “dangerous 
condition,” thus not triggering premises liability.  Boots ex rel. 
Boots v. Winters, 179 P.3d 352 (Idaho Court of Appeals, 2008).



• Patron of business injured while lawfully on business property 
was allowed to argue premises liability.  (Hartford Casualty Ins. 
v. Litchfield Mutual Fire Ins., 274 Conn. 457 (2005); Burke v. 
Fischer, 182 S.W.2d 638 (Ky. 1944)).



3.  STRICT LIABILITY

      

  
  
 

 

    designated dangerous breeds
• Some state have strict liability based on the breed of the dog- aka

  negligence.
  standard, the reality is many also examine foreseeability and

• Even in jurisdictions that purportedly follow a “strict liability”

• Strict liability traditionally applied when farm animals got loose.



MICHIGAN COMPILED LAWS 287.351(1)

“If a dog bites a person, without provocation while the person is 
on public property, or lawfully on private property, including the 
property of the owner of the dog, the owner of the dog shall be 
liable for any damages suffered by the person bitten, regardless 
of the former viciousness of the dog or the owner’s knowledge 
of such viciousness.”  



“ATTACKS OR INJURES” 

Court held that the strict liability statute affixing liability when a 
dog “attacks or injures” applied in case where running Springer 
Spaniel bumped into plaintiff, causing him to fall and injure 
himself.  Boitz v. Preblich, 405 N.W. 2d 907 (Minn. Ct. App. 
1987).



NICKELL V. SUMMER, 943 P.2D 625 OKLA. 
(1997). 

• A dog bit a horse who in turn threw its rider.

• Court found the owner not liable under strict liability statute that 
held owners liable when dog bites or injures “any person.”

• Dog bit the horse, not the person.



DRAKE V. DEAN, 15 CAL.APP.4TH 915 (1993).

• Jehovah Witnesses were canvassing a neighborhood.  As they walked up the driveway of a 
residence, a chained pit bull pushed one of the Jehovah Witnesses to the ground and she broke her 
hip.

• Plaintiff was allowed to bring out that pit bulls were historically bred for aggression and that the 
dog-at-issue weighed upwards of 70 pounds and had a tendency to jump on people.

• Jury found pit bull was not abnormally dangerous.  

• Court found the jury should have been instructed on the standard of negligence and ordinary care 
related to the manner in which the pit bull was, or was not, restrained in the yard. 



PURSUE COMMON LAW AND STATUTORY 
CAUSES-OF-ACTION 

Court found that doctrine of election of remedies allows 
simultaneous pursuit of both common law and statutory causes-
of-action because the statutory and common law remedies were 
not repugnant or inconsistent with each other.  Beckett Et. Al., v. 
Warren Et. Al., 124 Ohio St.3d 256 (2010).



4.  NEGLIGENCE PER SE

• Must establish that the law-at-issue was designed specifically to 
prevent dog bites.

• It has been held that leash laws are intended to prevent dog 
bites.  (Eg. See Miller v. Hurst, 448 A.2d 614 (Pennsylvania 
Superior Court, 1982).



HAGEN V. LARSON, 263 P.2D 489  
(CALIFORNIA COURT OF APPEALS 1953).
• Court found the defendant not liable in negligence or negligence per se.  The negligence 

per se claim was based on violation of an ordinance that dogs could not be loose off of
the property where they reside between the hours of 6:00 p.m. and 6:00 a.m.  Dogs had 
been running off of the property while playing, although the incident-at-issue occurred 
on the owner’s property.

• Dogs were Irish Setters and playing. Defendant could not have foreseen the potential 
danger that the dogs would run into a stationary object—a lady—and knock her over, 
breaking her hip. Dogs had no history of running into stationary objects.  

• Furthermore, the court said, the plaintiff had seen the dogs playing and still walked on to 
the property.



III. COMMON DEFENSES

• A dog’s owner may not be legally responsible if the injured person:

• Provoked the injury from the dog

• Assumed the risk of being injured by the dog 

• Was trespassing

• Was breaking the law, or

• A dog owner is not liable to a victim who was engaged in the commission of a trespass
or if the victim was a criminal suspect, or if the dog was engaged in performances of
duties for an “on duty” law enforcement officer or military personnel.



  fear if approached.
  strange surroundings are often nervous and may bite out of

• This will need to be investigated during your case. Dogs in

hostile  response.
            
             
               

     
           

 

    

    
   special territory, or intervening in a dog fight can provoke a 

    a dog’s tail, petting a dog when it’s eating, going near its 
• A child may pull a dog’s ear, hug a dog, or accidentally step on

  provide a valid defense.
• Some clearly provocative acts like hitting or teasing a dog will

• Provocation is the most common and effective defense.



ASSUMPTION OF RISK

Someone who knowingly took the risk and was injured cannot later hold the dog’s owner responsible.

• It is applied in cases involving veterinary workers, kennel employees, and behavior-modification
specialists. (Priebe v. Nelson, 39 Cal. 4th 1112 (2006).

• The court ruled that the attendant knew the risk-the owners had told the kennel that the dog might
bite, and a sign on the dog’s cage said “will bite.” Lundy v. Stuhr, 363 S.E.2d 343 (1987). Griffiths
v. Schaefer 223 GA App 560 (1996)

• But, there are cases involving animal professionals who were not warned about a particular dog’s
behavior and this defense did not apply.



• Breaking Up a Dog Fight can result in assumption of risk- aware the dog had bitten 
before and had broken up dog fights before.  Saulsbury et al. v. Wilson 348 GA App. 557

• Growling does not put someone on notice –assumption of risk.  Raith v. Blanchard 271 
GA App. 723

• Be aware of Rescue Doctrine



LEGAL STATUS-WAS THE PLAINTIFF A 
TRESPASSER?
• In most states, dog owners are not liable to trespassers who are injured by a dog. But the rules vary significantly from state to

state- check your code.

• A trespasser is someone who is not invited on the property. Property owners are considered to have given an “implied
invitation” to members of the public to approach their door on common errands- for example, to try to sell you something or
ask directions.

• In Georgia, the general rule that a property owner has no duty to a trespasser except not to willfully or recklessly injure them
applies equally to both trespassing adult and children of tender years. Trammell v. Baird, 262 Ga. 124 (1992). Age or capacity,
mental or physical, has no effect on a child’s legal status as a trespasser.Wren v. Harrison, 165 Ga.App. 847 (1983)

• The general rule is that a dog owner who could reasonably expect someone to be on the property is probably going to be
liable for any injury that person suffers.

• This rule is particularly important when it comes to children. There is a legal responsibility either to prevent the child from
coming on the property or to keep the dog from injuring the child.

• Attractive nuisance exception to trespasser - many states have refused to extend the attractive nuisance doctrine to include
either wild or companion animals. See Hampton v. Hammons, 743 P.2d 1053, 1061-1062 (Okla. 1987) (domestic animals are too
common to arouse any special attractiveness to children); Dykes v. Alexander, 411 S.W.2d 47, 49 (Ky. Ct. App. 1967) (not
everything attractive to a child is an attractive nuisance).



INVITEE V. LICENSEE

• In Georgia, “an invitee is one who, by express or implied invitation, has been induced or led to come upon premises for any
lawful purpose. He may be deemed an invitee if his presence on the property is of mutual benefit to him and the owner or
occupier.

• A licensee is one who is permitted, either expressly or impliedly, to go on the premises of another, but merely for his own
interest, convenience, or gratification.” McGarity v. Hart Electric Membership Corporation, 307 Ga.App. 739(2011).

• “In deciding whether there is mutual benefit and a visitor is an invitee, the determining question is whether the owner or
occupier of the premises will receive some benefit, real or supposed, or has some interest in the purpose of the visit” Id. at pg.
8.

• “If the relationship was one of mutual interest to the parties, the injured party was an invitee of the owner.”

• Monetary consideration is not essential to invitee status. And the fact that the parties were not actually in a contractual
relationship at the time of the incident does not preclude the plaintiff from being an invitee.



IV. PLAINTIFF STRATEGIES

1.  Establishing Liability & Ownership

• In order to establish liability in a dog bite case you must either prove that
• (1) the dog owner was in violation of a leash law ordinance at the time of the bite or

• (2) the dog had vicious propensities, the owner knew or should have known of those propensities, and that the injured person had
no such knowledge.

• The first step in establishing liability is to obtain the animal control report. The report may have witnesses listed.

• If there are any witnesses listed, call and interview them and take a recorded statement.  

• Next, call the 911 operations and request the CAD sheet.

• Have client talk to neighbors and see if they have ever had problems with the offending canine. Hire an investigator to walk
through the neighborhood and knock on doors and ask.

• Always go to the scene to photograph and document where the attack occurred and always photograph your client’s injuries .



2. Eliminating Defenses-Trespass, Provocation/Assumption of Risk & Location

• The common defenses you will encounter are trespassing, provocation/ assumption of risk and location.

• The first step to eliminating these defenses is to call the defendant dog owner.  
• Record the call and ask: what happened: who is at fault: what should my client have done differently: and what

could you have done differently? This will be your first chance to evaluate the likability of the defendant. This is
also a chance to eliminate possible defenses.

• During the phone call establish: 1. that your client was on the property lawfully and was not trespassing;
2. that the client was not teasing or provoking the dog; and 3. determine exactly where the attack
occurred. If it occurred off property, remember you may have a leash law ordinance violation.

• Always ask if anything like this ever happened before, that is, has the dog ever tried to bite someone
before.



Obtaining Renter’s/Home-Owner’s Insurance

• The last topic to cover in the phone call is to ask if they own or rent their home. If they own the home, ask for their
homeowner’s insurance information. If the dog-owner is a renter, ask the following:

• if they have renters insurance; 

• the landlords name and phone number;

• does the landlord know you have the dog;

• does the landlord ever come over; and

• is the landlord aware of prior bites, If yes, how?

• Your next call should be to the landlord. 

• Call the landlord and ask:
• how long has the dog owner been a renter;

• are they aware the renter has a dog, if yes what kind of dog;

• Establish more than one rental unit/renter on the property;

• The attack occurred in an area that all the tenants use (common area); and

• are they aware the dog has tried to bite someone prior; and ask for homeowner’s insurance information.  

• Once you have completed your investigation by telephone, mail the dog owner and landowner letters with a form for them to 
fill out their versions of what happened and the above mentioned questions..  



• 4. Putting It All Together –Dog Bite Court

• When a dog bite occurs the dog owner will be cited for dog at large, attacks without
provocation, nuisance, aggressive dog or some combination thereof. They will be given a
court date when to answer those charges. Why should the attorney go to court with the
client?

• 1. Meet and assess the dog owner as a witness;

• 2. Get prior animal history from the prosecutor;

• 3. An opportunity to work with the dog owner and/or his lawyer to get a statement under
oath; and

• 4. If the defendant or his attorney are not cooperative, you must have a court reporter take
down the trial. Dog bite courts generally do not have court reporters.



• While in Court locate other witnesses and Animal Control personnel. Get their names,
addresses, phone number, and email.

• Court is intimidating for most people and you need to be there to “hold your client’s hand”.

• If the Defendant pleads guilty have your court reporter make the transcript. If there is a
trial you will have testimony from the defendant and witnesses that you can use in your
case.

• If there is a plea wait and get certified copies of the citations and disposition sheet. 

• Dog bite Court may be the last chance to get insurance information pre-suit. 

• Going to court on the animal control citations is a must for the dog bite practitioner and I
encourage you to use this tactic to your client’s advantage to win their case.



WHO CAN BE HELD LIABLE? - WHO CAN YOU 
SUCCESSFULLY SUE? 

Absentee Landlord/Property Owner (No)
• Courts generally do not hold third-party property owners responsible, especially if they do not know the dog is 

present or dangerous. 

• Absentee landlord held not liable.  Batra v. Clark, 110 S.W.3d 126 (Tex. Ct. App. 2003).

• Owner of property where tenant’s dog exceeded lease’s size restrictions held not liable.  Braun v. York Property, 
Inc. 583 N.W.2d 503 (Mich. Ct. App. 2003).

• Single family home that owner had “fully departed with possession and right of possession” 
O.C.G.A. § 44-7-14 applies Landlord’s reservation of rights of access for landlord related purposes 
does not mean that landlord did not fully part with leased premises Younger v. Dunagan, 318 
Ga.App. 554 (2012)



• Court held that even if the dog-at-issue was vicious, which the 
court found the plaintiff had failed to establish, there was no 
evidence landlord was aware of dog’s propensities.  Carter v. 
Metro North Associates, 680 N.Y.S.2d 239 (App. Div. 1998).

• Landlord could not be held liable even if he knew of animal’s 
vicious propensities, could have foreseen the injury, and failed to 
terminate the tenant’s month-to- month lease.  Mitchell v. Bazzle, 
404 SE 2d. 910 (South Carolina Court of Appeals, 1991).



CONVERSELY

• In North Carolina a landlord can be held liable.  In this case the landlord did not remove 
dogs who had committed two attacks prior to the attack-at-issue.  Holcomb v. Colonial 
Associates LLC, 597 SE 2d 710 (N.C. 2004).

• Florida also imposes a duty on landlords to protect tenants from known vicious dogs. 
Ramirez v. M.L. Management Co., 920 So.2d 36 (Florida Court of Appeals, 2006).

• Multi-unit apartment complex.  Child bitten by tenant’s dog.  Landlord had knowledge of 
the dog’s dangerous propensities (attempt to bite).  Bite occurred in a common area. 
Landlord is liable under O.C.G.A. § 51-3-1Lidster v. Jones, 176 Ga. App. 369 (1985)

• **(as a practice pointer make sure to sue the management company and property owner)



OWNER/KEEPER/HARBORER
• Arizona treats the definition of “keeping” under its dog bite statute to require a person to exercise care, custody, or control of a dog. Whether a person has

exercised sufficient care, custody, or control to be a statutory owner of a dog will generally present a fact question for a jury. Spirlong v. Browne, No.1 CA-CV
12-0763 (2014).

• Illinois courts have said that harboring a dog is limited to situations when a non-owner gives the animal food and shelter on a semi-permanent basis. (See Frost
v. Robave, 694 N.E.2d 581 (Ill. App. Ct. 1998) and Whitten v. Luck, 6 N.E.3d 866 (Ill. App. Ct. 5th 2014).

• Massachusetts courts hold keepers liable for dog bites. But who is a keeper? First, the courts have pointed out that being a keeper is a question of
fact. O’Donnell v. Pollock, 170 Mass. 441, 49 N.E. 745 (1897). A keeper is someone who is “harboring with an assumption of custody, management and
control of the dog.” Brown v. Bolduc, 556 N.E.2d 1051, 29 Mass.App.Ct. 909.

• Michigan defines “keeping” as requiring care and custody. The liable party must have sufficient custody and sufficient control of the animal to assess whether
a risk is presented by the dog and to decide whether an animal should remain in the community. It is this proprietary control, akin to ownership, that we hold
must be present to deem a party a keeper, and potentially liable, under the common-law strict liability principle. Trager v. Thor, 516 N.W.2d 69 (Mich. 1994).

• Minnesota defines an “owner” as any person who either harbors or keeps a dog. Minn. Stat. § 347.22 (1986). The Supreme Court of Minnesota explained the
distinction between the two concepts: Harboring means to afford lodging, to shelter or to give refuge to a dog. Keeping a dog, as used in the statute before us,
implies more than the mere harboring of the dog for a limited purpose or time. One becomes the keeper of a dog only when he either with or without the
owner’s permission undertakes to manage, control or care for it as dog owners in general are accustomed to do. Verrett v. Silver, 244 N.W.2d 147, 149 (Minn.
1976).

• New Jersey defines a “harborer” or “keeper” of a dog may be liable and a “harborer” is a person who cared a dog on a regular basis. Carabello v. Carpenter,
2017 N.J. Super. Unpub. LEXIS 2203 (App. Div. Sept. 5, 2017).

• The Utah Supreme Court found that a man was not the keeper of his son’s dog when the animal got loose from its chain and attacked a child. Even though the
father had had agreed to check on the dog while his son was on vacation, to make sure it had enough food and water, he had not assumed custody or control
over the animal. Neztsosie v. Meyer, 883 P.2d 920 (Utah 1994).

• Wisconsin defines an “owner” as including any person who “harbors or keeps a dog.” The court explained those words were not synonymous, and that 
“keeping” required the exercise of some measure of care, custody, or control while “harboring” simply required giving shelter or refuge to a dog. Id. at 73. 
Pawlowski v. American Family Mutual Ins. Co., 777 N.W.2d 67 (Wis. 2009).



POTENTIAL SOURCES OF COVERAGE

• Homeowners—In 2005, 15% of money paid out on homeowners’ 
policies involved dog bites. (Insurance Information Institute).

• Renters

• Umbrella

• Automobile

• Business



HOMEOWNERS

• Insured’s adult son was housesitting and his dog bit a passerby.  The court 
ruled that just because the son was “at” the home did not mean he “lived” 
in the home for purposes of homeowner’s coverage.  Felton v. Nationwide 
Fire Insurance Co., 839 N.E.2d 34 (Ohio Court of Appeals, 2005).

• Daughter was living in her mother’s second home when the daughter’s dog 
bit a visitor at that residence.  Kentucky Court of Appeals ruled the 
daughter was not covered under the mother’s homeowner’s policy because 
the daughter did not live with the mother. Grimes v. Smith, No. 2004-CA-
001756-MR (2005).  Unpublished.



• Federal District Court upheld a non-licensed dog exclusion in 
homeowner’s policy because dog’s license and vaccinations had 
expired.  Nationwide Mutual Fire Insurance Co. v. Creech, 431 
F.Supp. 2d 710 (E.D. Kentucky, 2006).



AUTOMOBILE INSURANCE

• Insured transported dog in back seat of car.  A passenger entered the front seat and 
the dog lunged forward and bit her.  Insured had homeowner’s and automobile 
policy.

• Homeowner’s insurance company filed a declaratory judgment seeking a ruling 
that the auto insurance policy covered the incident.

• Court found there must be a causal connection between the vehicle itself or its 
permanent attachments and the dog to render injury “arising out of” the 
ownership, maintenance, or use of the vehicle. Farmers v. Allied Property and 
Casualty, 253 Neb. 177 (1997).



DIEHL V. CUMBERLAND INSURANCE, 
686 A.2D 785 (N.J. SUPER A.D., 1997).

• Plaintiff was bitten by dog while walking around the back of a pickup.

• The court ruled that the auto insurance should cover the injury because the incident 
occurred while the dog was in the open rear deck of the pickup truck because the truck 
was transporting the dog.  Moreover, the court reasoned the incident was facilitated by the 
height and open design of the deck.



BREED-SPECIFIC EXCLUSIONS 

• More and more insurance companies are refusing to issue policies to 
homeowners who own certain breeds.

• Examples of breeds that have drawn scrutiny or been excluded include, 
among others, Pit Bulls, Dobermans, Rottweilers, Chow Chows, German 
Shepherds, and Bulldogs.

• Also, be aware of  prior bite exclusions



ASSUMPTION OF RISK

• Usually requires a showing that the plaintiff had knowledge of 
the potential danger and voluntarily exposed himself to the risk.

• A favorite of the defense in dog-bite cases.  

• It is also applied in cases involving veterinary workers, kennel 
employees, and behavior-modification specialists.  (Priebe v. 
Nelson, 39 Cal. 4th 1112 (2006).



COMPARATIVE OR CONTRIBUTORY 
NEGLIGENCE. 

• There are very few jurisdictions that follow the contributory negligence 
rule. (ie. Plaintiff gets nothing if they contributed in any way to damages.)

• Vast majority follow the comparative model, which apportions fault.  

• This leaves the door open to all kinds of creative arguments by the defense 
because we only can speculate in most cases as to what incited a dog to 
attack and, furthermore, how aware the owner was of the dog’s dangerous 
propensities.  



SOVEREIGN IMMUNITY
(TYPICALLY USED IN POLICE DOG-BITE CASES)

In a case involving a wife who was bitten by a police dogs while 
her husband was being arrested, the court found the police 
department had immunity and that the police dogs were 
protected by vicarious liability.  Hyatt v. Anoka Police 
Department, 700 N.W.2d 502 (Minnesota Court of Appeals, 
2005).



QUALIFIED IMMUNITY

Saucier v. Katz, 533 U.S. 194 (2001). Two-part test for 
determining if a public official is entitled to qualified immunity.  

(1)  Court must ask whether “the facts alleged show the 
official’s conduct violated a constitutional right.”

(2)  If so, Court must determine if the constitutional right was 
“clearly established.”



CITY OF DELRAY BEACH V. ST. JUSTE, 989 SO. 2D 
655 (FLA. DIST. CT. APP. 2008).

• Plaintiff was severely injured by two dogs who escaped their enclosure.

• In the nine months prior to the attack, five complaints had been lodged with police and 
animal control about the dogs attacking or biting people as well as killing a neighbor’s cat.

• Each time the police or animal control investigated they declined to impound the dogs 
even though a local ordinance required impoundment of dogs found running at large.

• Court reversed judgment in favor of the plaintiff, equating animal control officers with 
police officers and then relying on Florida precedent that provides that government is not 
liable for a police officer’s discretionary decision not to make an arrest. 



GOVERNMENT’S LIABILITY FOR DOG BITES
ATTORNEY KENNETH M. PHILLIPS, AUTHOR OF DOGBITELAW.COM



GROUNDS FOR GOVERNMENTAL LIABILITY

Owned a dog that bit without justification

Caused or knew about a dangerous condition 
involving a vicious dog

Adopted-out a shelter dog known as vicious

Failed to impound a vicious dog 



THE SHELTER DOG PROBLEM

Killed 7 of 36 Americans killed by dogs in 
2018

Shelter dogs are 16% of dogs “for sale”

Unintended consequences and bad people (“humaniacs”) 
• “No kill” movement produced unintended consequences
• “Dog laundering” disguises a dog’s history of biting



THE SHELTER DOG CASE – LIABILITY BASED ON DECEIT

A DOG KNOWN TO BE VICIOUS IS IN 
THE CUSTODY OF A PUBLIC OR 

PRIVATE SHELTER.

THE SHELTER ADOPTS-OUT THE DOG 
WITH LITTLE OR NO WARNING, OR 

WITH MISREPRESENTATIONS.

AN INNOCENT PERSON IS INJURED 
OR KILLED BY THE DOG.



THE SHELTER DOG CASE – LIABILITY BASED ON DOG BITE STATUTE,  
DISCLOSURE STATUTE, CASE LAW

DOG BITE STATUTE: SHELTER 
RETAINS OWNERSHIP OR HAS A 

REVERSION CLAUSE.

DISCLOSURE STATUTE: MANDATORY  
DISCLOSURE OF BITES AND 

CIRCUMSTANCES OF PRIOR ATTACK.

COMMON LAW DUTY TO WARN.  



THE SHELTER DOG CASE – DISTINGUISHED FROM THE FAILURE TO 
IMPOUND CASE

A VICIOUS DOG IS NOT IN CUSTODY 
BUT HAS BEEN REPORTED 

SOMEWHERE IN THE JURISDICTION

AUTHORITIES EITHER DO NOT 
IMPOUND THE DOG OR CATCH AND 

RELEASE IT TO ITS OWNER

THE MOST COMMON DEFENSE IS 
THE PUBLIC DUTY DOCTRINE.



Thank You

Kenneth M. Phillips

kphillips@dogbitelaw.com

David M. Zagoria

david@lawzagoria.com


