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Potential Sources of Liability

• Customer could breach the Agreement

• Customer or its employee could commit a tort

• A worker could commit a tort, infringe IP, disclose confidential
information, or take another act that results in liability

• A worker could take or omit to take an action that causes the
Customer to breach a contract to a third party

• A worker could be held to be an employee of the Customer

• Statutory / regulatory liability (e.g., breach of data privacy)

• Theft (either of IP, data, or funds)

• Loss of revenue / market share through failure to protect IP or
confidential information

4
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Employment Law Risks Related to 
Staffing Agency Workers

– Suits by workers against Agency and/or Customer

• Wrongful termination/harassment/discrimination/retaliation

• Failure to accommodate or grant leave under ADA or FMLA

• Unpaid wages or overtime

• Employee Safety

• Workers’ Compensation

• Employee Benefits

• Union Issues

– Government Investigations

• Immigration

• Wage and hour (See DOL v. J&J Snack Foods Corp., October 
2015, Customer liable for staffing company’s overtime violations)

• Tax compliance

• ACA

5
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Joint Employment Status

• Different Standards under Different Laws
– EEOC/Title VII/ADA/ADEA

• Looks to independent contractor analysis

• Unless Agency provides onsite supervisor, the Customer will usually be
found to be a joint employer

• EEOC position is that a Customer still violates these laws by discriminating
against a Staffing Agency Worker even if not an employee

– DOL/FLSA/FMLA/NLRB/NLRA
• Test modified with change of administration

• Rule currently pending to broaden joint employment for purposes of labor
law

– State law

• Broad concept in states like California

– For most purposes, the Customer does not want to be an employer, but:

• Worker’s Compensation

• Insurance

6
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Specific Guidance on 
Relative Obligations

• FMLA

– Both entities count the employee for coverage

– Agency must provide FMLA leave and notices

– Customer must restore the employee to the 
position at the end of leave

• ADA 

– Both entities have an obligation to provide 
reasonable accommodation

7
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Indemnification Concerns

– Indemnification is not an absolute safeguard for the Agency or 
the Customer

• In many jurisdictions, any agreement in which an entity attempts to 
be indemnified against its own intentional or willful misconduct is 
void as against public policy

– See e.g., Equitex, Inc. v. Ungar, 60 P.3d 746, 753 (Colo. Ct. App. 
2002); Public Serv. Mut. Ins. Co. v. Goldfarb, 53 N.Y.2d 392, 400 (N.Y. 
1981).

– Most employment liability necessarily requires a finding of willful 
discrimination or intentional bad acts

• Multiple cases provide that contractual indemnification as it relates 
to civil rights statutes may be void as against public policy

– Equal Rights Center v. Archstone-Smith Trust, 602 F.3d 597 

– United States v. Quality Built Construction, Inc. 309 F. Supp.2d 767

• FLSA- Specifically provides that joint employers are jointly and 
severally liable for overtime violations  29 C.F.R. § 791.2. 

– Gustafson v. Bell Atlantic Corp., 171 F. Supp. 2d 311 (S.D.N.Y. 2001) 
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Drafting Considerations to Minimize 
Risk of Joint Employment

• Be explicit about who the employer is intended to be

• Avoid use of term “employee” and “employer” (“Assigned 
Worker” and “Customer”)

• Spell out supervision and duties of Staffing Agency
– For larger relationships, consider an on-site supervisor

– Consider giving Agency right to inspect

– Consider if it is possible to use Agency time keeping

• If indemnification has carve-outs for intentional acts, etc., 
make sure the duty to defend continues to apply until a 
Court rules that intentional conduct occurred

• Focus on insurance/additional insured provisions, and 
verify compliance

9
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B. Limitation of Liability Clause
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Limitation of Liability Clause

• Also called an “exculpation” clause

• Common features of a Limitation of Liability 
Clause

– Address both tort and contract claims

– Disclaim consequential, incidental, “loss of 
profit/revenue”, and punitive damages

– Limit direct damages

11
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Damages Recoverable by a Party

• Contract Law Damages:
– Direct Damages

– Incidental Damages

– Exemplary or Punitive Damages

– Consequential Damages

– Liquidated Damages

• Liquidated Damages generally only seen as a remedy for breach of
non-solicitation / no-hire

• Tort Law Damages:
– Economic Damages

– Personal Injury / Damage to Property

– Economic Loss Rule

12
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Direct Damages

• Damages that are a direct result of a breach of contract; 
a natural and probable consequence of a breach 

• The goal is to put the non-breaching party in the position 
it would have been in had the promise been performed

• Example – past due fees, failure to provide agreed-upon 
indemnity

• Note – can include lost profits if they’re a direct result of 
the breach 

• Strategy for beneficiary parties – limit, but do not 
exclude, liability for direct damages

13
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Consequential Damages

• Also referred to as “indirect” or “special” damages

• Can be defined as damages that do not normally and
necessarily flow from the breach, but rather arise from
the specific nature of either the particular breach or the
claimant's circumstances

• Generally recoverable under contract law only if
reasonably foreseeable or within the contemplation of
the parties at the time of contract
– Consequential damages may be more easily recoverable in

tort actions, subject to Economic Loss Rule
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Consequential Damages (con’t)

• Generally, consequential damages include 
delay, lost revenue, lost profit, damages to 
third parties, attorney fees, interest, 
personal injury, etc.

– However, depending on context and court, the 
above damages can be considered direct 
damages on occasion

– Check state law

15
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Consequential Damages (con’t)

• When are lost profits (1) direct damages, or (2)
consequential damages?

• Example:  a Customer breaches a non-
solicitation clause that benefits the Agency by
directly soliciting and hiring the worker

– Profits lost by Agency on the contract with that
Customer may be direct damages

– Profits lost by Agency on contracts with third parties
may be consequential damages

16
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Components of a Limitation of 
Liability Clause

• Two main components:

– First, exclusion or disclaimer of consequential, 
incidental, and punitive damages

– Second, cap on direct / all damages

• Three other key components:

– Conflict clause

– Carveouts

– Who benefits?

17
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Disclaimer of Types of Damages

• Parties often seek to disclaim or exclude the
following types of damages:
– Consequential damages

– Lost profits

– Punitive damages

– Incidental damages

– Agency may ask for loss of data to be excluded, but
Customer should generally push back

• These damages may be hard to quantify, hard to
predict, and run significantly in excess of
contract amount

18
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Sample Disclaimer

• NOTWITHSTANDING ANYTHING IN THIS 
AGREEMENT TO THE CONTRARY, IN NO EVENT 
SHALL CUSTOMER BE LIABLE UNDER THIS 
AGREEMENT OR IN CONNECTION WITH THE 
TRANSACTIONS CONTEMPLATED HEREIN FOR ANY 
DELAY, WORK STOPPAGE, LOSS OF TIME, LOSS 
OF PROFIT OR REVENUE, OR ANY INDIRECT, 
INCIDENTAL, SPECIAL, PUNITIVE, OR 
CONSEQUENTIAL DAMAGES, WHETHER 
RESULTING FROM OR ATTRIBUTABLE TO OR 
BASED ON NEGLIGENCE (INCLUDING GROSS 
NEGLIGENCE) OR OTHER TORT, WARRANTY, 
CONTRACT, INDEMNITY, STRICT LIABILITY OR 
OTHERWISE
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Damage Caps

• Can be stated as a cap on direct damages, or
can be stated as a cap on all damages

– The latter approach is typically preferred, especially
if the contract does not exclude or disclaim
consequential, punitive, or incidental damages or
lost profits

• Can be a cap on liability for all damages under
a contract, or just a cap per each claim

20



© 2023 Willcox & Savage, P.C.

Damage Caps – Amounts

• Relatively common approaches:

– Amount paid to the Agency for the task or product at 
issue

– Amount paid or payable under the contract for the last 
12 months

– Amount paid or payable under the entire term of the 
contract

– A multiple of any of the above

– A fixed dollar amount

• Watch for reciprocity argument

21
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Sample Damage Cap Clause

• NOTWITHSTANDING ANYTHING IN THIS
AGREEMENT TO THE CONTRARY, THE MAXIMUM
LIABILITY, IF ANY, OF CUSTOMER FOR ALL
DAMAGES ARISING UNDER THIS AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREIN,
WHETHER RESULTING FROM, ATTRIBUTABLE TO,
OR BASED ON NEGLIGENCE (INCLUDING GROSS
NEGLIGENCE) OR OTHER TORT, WARRANTY,
CONTRACT, INDEMNITY, STRICT LIABILITY OR
OTHERWISE, IS LIMITED TO AN AMOUNT NOT TO
EXCEED THE AMOUNT PAYABLE FOR OF THE
APPLICABLE SERVICES

22
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Conflict Clause

• “NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO 
THE CONTRARY, THE MAXIMUM LIABILITY, IF ANY, OF 
CUSTOMER FOR ALL DAMAGES ARISING UNDER THIS 
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED 
HEREIN, WHETHER RESULTING FROM, ATTRIBUTABLE TO, 
OR BASED ON NEGLIGENCE (INCLUDING GROSS 
NEGLIGENCE) OR OTHER TORT, WARRANTY, CONTRACT, 
INDEMNITY, STRICT LIABILITY OR OTHERWISE, IS LIMITED TO 
AN AMOUNT NOT TO EXCEED THE PRICE OF THE 
PARTICULAR DEFECTIVE PRODUCTS OR SERVICES.”

• This proviso mitigates the risk that if the limitation of liability clause 
conflicts with another contract clause, a court will hold that the other 
clause governs

23
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Carveouts

• Carveouts that parties may ask for:
– Willful misconduct
– Fraud (but be careful)
– Gross negligence (but be careful)
– Breach of confidentiality clause
– Breach of intellectual property clause
– Indemnification clause (but be careful)
– Restrictive covenants (including employee non-solicitation)
– Equitable remedies
– Payment of purchase price (if the customer is a beneficiary)

• Beneficiary of the limitation of liability clause
prefers fewer carveouts, and the party more
likely to incur damages prefers more carveouts

24
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Who Benefits?

• “Reciprocity” can be a powerful emotional argument
– If the Customer includes powerful liability protections, the

Agency may try to argue that they should benefit from them as
well

• But beware, as the Customer and Agency in a staffing
agreement are generally not similarly situated
– Customers and Agencies often have different obligations and

exposures

• Consider separate carveouts, separate damage caps,
and even separate exculpation clauses for Customer
and Agency

25
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What is an Indemnity Clause?

• An indemnity is a promise by one party to accept 
the burden of liability of another party

• Parties to contracts often seek an indemnity as a 
means to shift a loss or expense to another party

• Party giving the indemnity is the “indemnitor;” 
the party receiving the indemnity is the 
“indemnitee”

• Can be analogized to insurance

• Effectively a risk allocation tool
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Indemnity – Common Issues

• Triggering Events

• Direct vs. Third Party Claims

• Enforcement

• Carveouts

• Interaction with Limitation of Liability
Clause

28
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Triggering Events

• Events, actions, or conditions that trigger the 
indemnitor’s indemnity obligation

• Common triggering events in a Staffing Agreement 
indemnity where the Customer is the indemnitee:
– Agency’s or worker’s breach of agreement, tortious conduct, or 

violation of law

– Claims of third parties for IP infringement

– Claims of workers for compensation or benefits directly from the 
client

– Claims of IRS or states for payroll taxes

– More Customer-favorable: any acts or omissions of the workers

29
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Triggering Events

• Triggering events in a Staffing Agreement indemnity
where the Customer is the indemnitor:
– Customer’s breach of the agreement, tortious conduct, or

violation of law

– Claims of third parties for IP infringement

– More Customer-favorable: no indemnity in favor of the Agency
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Knock for Knock Indemnity

• An approach to indemnity whereby each party is 
responsible for losses or damages to their own 
personnel or property, and agree to hold the other 
harmless for such losses, damages, or related claims
– Example: a worker suffers an injury on the job and sues the Customer.  

The Agency would indemnify the Customer for that claim

• Not as common as more traditional “fault-based” 
indemnity, but it can be seen in the case of bodily injury 
or tangible property damage
– Be sure that Customer retains indemnity for claims for compensation or 

payroll taxes, IP infringement, and breaches of confidentiality
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Direct v. Third Party Claims

32

• A “direct” claim for indemnity is often not much different
than a breach of contract claim
– Difference is that the indemnitee may have a broader range of

recovery (including attorney fees), and may not be subject to
duties or limitations that would otherwise apply to a breach of
contract claim (such as the duty to mitigate damages)

– Obligation to indemnify is a covenant of the indemnitor

– Some states require contract to unequivocally reflect intent to
include direct claims in order for direct claims to be covered

• Most indemnities are limited to third party claims
– Indemnitee must be the subject of a claim by a third party for

indemnity to be applicable
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Enforcement

• Indemnitor may refuse to provide indemnity or 
argue that the indemnity clause is inapplicable

• Indemnitee may wish to consider for the indemnity 
to cover any attorneys’ fees and other costs and 
expenses incurred in connection with enforcing the 
indemnity

• “If any Indemnified Party incurs any costs or 
expenses (including attorneys’ fees) in order to 
enforce or collect this indemnity obligation of 
Indemnitor, such costs or expenses shall be 
deemed “Losses”, and Indemnitor shall reimburse 
the Indemnified Party on demand.” 

• Consider insurance provisions

33
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Carveouts

• Indemnitor favors broader carveouts; Indemnitee favors
narrower carveouts

• Common carveouts (“bad acts” by the Indemnitee):
– Breach of Agreement

– Tortious conduct (including negligence and willful misconduct)

– Violation of applicable law

– Violation of third-party IP rights

• Indemnitee-favorable approach – in order to be
excluded, loss must result from a bad act by the
indemnified party as found by a court in a final, non-
appealable order

34
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Carveouts (cont.)

• Watch again for the “reciprocity” argument from 
the Agency

• Indemnity against own negligence – must be 
expressly stated, but subject to limits

– State laws may limit enforceability of clause 
purporting to require indemnity against indemnitee’s 
own negligence

35
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Interaction with Exculpation Clause

• Indemnity clauses can evade protections of the
exculpation clause:

– Consequential or punitive damages assessed against
indemnitee in a third-party claim that is covered by
indemnity may be “direct” damages under exculpation
clause between indemnitee and indemnitor

– If an indemnitor / party benefitting from exculpation
clause agrees to an indemnity carveout and to
contract breaches as a triggering event, the indemnity
carveout could be a backdoor to unlimited liability of
the indemnitor for contract breaches
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Interaction (cont.)

• Exculpation clause can also frustrate purpose of 
indemnity:

– If indemnitee is subject to a third-party claim caused 
by a bad act of indemnitor, indemnitee may believe 
that indemnitor should defend the claim to the end

– However, if exculpation clause has no carveout for 
the indemnity, indemnitor may only be liable to defend 
the indemnitee up to a certain dollar amount of 
attorneys’ fees and damages
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Sample Indemnity Provision 
(Where Customer is the Indemnitee)

• Staffing Agency Indemnity.  Staffing Agency will defend, indemnify, and hold 
harmless Customer, Customer’s affiliates, and all directors, officers, and 
employees of the foregoing (collectively, the “Customer Parties”) from and 
against any and all direct and third party claims, actions, suits, demands, 
liabilities, obligations and causes of action (collectively, “Claims”) against 
any of the Customer Parties, and all losses, damages, costs and expenses
incurred in connection with any Claims (including reasonable attorneys’ 
fees) (collectively, “Losses”) by a Customer Party, that arise out of or relate 
to Staffing Agency’s breach of this Agreement or the negligence, gross 
negligence, violation of applicable law, or willful misconduct of Staffing 
Agency or any of its officers, employees (including Workers), or agents  

• Without limiting the foregoing, Staffing Agency will defend, indemnify, and 
hold harmless Customer from and against (a) any Claim by any Worker 
against Customer, and any and all Losses arising from that Claim, except to 
the extent that a court of competent jurisdiction, by means of a final, non-
appealable order, finds that such Claim or Losses were caused by 
Customer’s gross negligence or willful misconduct, and (b) all Claims and 
Losses relating to any obligation imposed by law on Customer to pay any 
withholding taxes, social security, unemployment or disability insurance, or 
similar items in connection with compensation payable to Worker for work 
performed under this Agreement 
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Sample Indemnity Provision (cont.)

• Third Party Claims. If any Customer Party receives notice of a Claim 
from a third party seeking only money damages for which the 
Customer Party will seek indemnification under this Agreement (a 
“Third Party Claim”), the Staffing Agency will have the right to 
defend the Customer Party against the Third Party Claim with 
counsel of its choice reasonably satisfactory to the Customer Party, 
provided that (a) the Staffing Agency provides written notice to the 
Customer Party of its election to take up the defense of the Third 
Party Claim within ten (10) days after receipt of notice of the Third 
Party Claim from the Customer Party, (b) neither the Customer Party 
nor the Staffing Agency may consent to the entry of any judgment or 
enter into any settlement with respect to the Third Party Claim 
without the prior written consent of the other, and (c) the Staffing 
Agency conducts the defense actively and diligently.  If the Staffing 
Agency elects to take up the defense of the Third Party Claim in 
accordance with this Section, the Customer Party may retain 
separate co-counsel at its sole cost and expense and participate in 
the defense of the Third Party Claim.  
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D. Representations, Warranties, and
Covenants
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Difference between Representation, 
Warranty, and Covenant

• Representations and warranties are technically 
different, but practically, are often treated as 
interchangeable
– A representation is a statement of a fact, and a 

warranty is a promise of a fact
– In either event, representations and warranties often 

speak to something being true today or in the past

• A covenant is a promise that a party will do 
something in the future
– Again, sometimes parties will include in 

representations and warranties a forward-looking 
statement or promise
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Importance

• Reps, warranties, and covenants from the
Staffing Agency can help a Customer in a
staffing agreement ensure that they’re getting
what they’re paying for

• If the Staffing Agency doesn’t satisfy the rep,
warranty, or covenant, the Customer generally
has a remedy
– Money damages
– Termination right (ideally, without any termination

fees)
– Occasionally, specific performance
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Common Representations, 
Warranties, and Covenants

• All Workers will be sufficiently qualified, experienced, and capable of 
performing the work, and will perform the work in a diligent, professional, 
industry standard manner

• Staffing Agency will pay and provide all compensation and benefits that 
Workers are entitled to receive under contract and under law

• All Workers will report to work at the required times, with the required attire, 
and not under the influence of alcohol or drugs

• Staffing Agency will pay all required payroll taxes on compensation paid to 
workers, provide all required unemployment and workers comp insurance, 
and handle all unemployment and workers comp claims of the Workers

• The Workers are not subject to any sanctions laws or located in any 
sanctioned areas (more common if any workers are located overseas)

• Workers will comply with all confidentiality and IP restrictions of Customer

• All work product and deliverables will be the Worker’s original work product, 
will not have been obtained by wrongful means, will not infringe any third-
party IP rights, and will be delivered free of liens or encumbrances
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Remedies for Breach

• Full compensation for any damages incurred as 
a result of any breach of any representation, 
warranty, or covenant by a Staffing Agency

• Ability of the Customer to terminate the 
agreement early and receive a refund of all 
amounts paid in advance by the Customer (if 
any)

• Specific performance / injunction – more 
common if the breach pertains to confidentiality 
or intellectual property 
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E. Intellectual Property
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Intellectual Property

• If the Workers will be developing work product, 
content, deliverables, or other IP, important to 
ensure that both the Workers and the Staffing 
Agency assign all IP rights in the deliverables to 
the Customer 

• “Work for Hire” clauses are generally not 
sufficient to convey IP rights from an 
independent contractor
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Scope of Transferred IP

• Deliverables

– Generally, any deliverables specifically referenced in
the contract or requested by the Customer

• Work Product

– Anything produced by the Workers while working for
the Customer or while using the Customer’s property
or assets (whether owned, licensed, or leased, and
whether tangible or intangible)
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Sample Definition of Work Product

• “All works, inventions, creations, modifications, concepts, ideas, 
designs, developments, improvements, innovations, machinery, 
equipment, processes, software programs (including, in each case, 
all source code and object code versions thereof), documentation, 
preparatory materials, data, techniques, know-how, trade secrets, 
other intellectual property rights or any other proprietary rights 
whatsoever or any interest therein (whether or not entitled to 
protection under any applicable laws governing ownership or 
protection of intellectual property rights)) that (i) are, directly or 
indirectly, made, developed, conceived, created, invented or 
reduced to practice by (a) Staffing Agency or (b) personnel engaged 
by Staffing Agency to perform services under this Agreement 
(collectively “Staffing Agency Personnel”) or (ii) result from the use 
by Staffing Agency or Staffing Agency Personnel of any property 
(whether tangible or intangible) owned, leased, licensed, or 
contracted for by Customer (collectively, “Work Product”)” 
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Key IP Clauses

• Agency and all Workers should both “agree to assign, and hereby assign,
all right, title, and interest in and to” all work product

– Present grant of assignment is crucial

• Incorporation into work product of any pre-existing IP owned by Agency or
Workers or any third-party IP, without client’s consent, should be prohibited

• If any pre-existing or third-party IP is incorporated into work product, Agency
and Workers should grant client a perpetual, irrevocable, royalty-free, paid-
up, transferable, and sublicenseable license to use, distribute, prepare
derivative works from, make and have made, and exploit that IP in
connection with the use of the work product

– Third-party IP: Agency and Workers should covenant to obtain such
license

• Waiver of moral rights

• Further assurances

• If Workers located overseas, check laws of resident country
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Separate Agreements with Workers

• Many Customers also require the Workers to 
sign a separate agreement with Customer that 
addresses IP and confidentiality
– This mitigates the risk of issues or defects with the Staffing 

Agency’s documentation with the Workers

– Separate agreements are particularly important if the 
Workers are not employees of the Staffing Agency, but 
rather are independent contractors

• More common if Customer will be interfacing 
with the Workers directly, rather than working 
through the Staffing Agency 
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F. Confidentiality
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Confidentiality

• Workers often have access and/or possession of 
sensitive information of the Customer
– Sensitive information could be existing information of Customer, 

or could be the new work product produced by the Workers 

• Robust confidentiality protections are critical in Staffing 
Agency relationships

• If Workers will have access to or be handling personal 
data (“PI”) or regulated data (such as health data or 
financial data), consider data privacy laws

• Confidentiality is often addressed both in contract with 
Staffing Agency and in separate agreements between 
Customer and the Workers 
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Elements of Confidentiality Clauses

• Broad definition of Confidential Information (CI)
– Avoid requirement to mark information as confidential

– Cover third party information

– Watch for carveouts

• No disclosure of CI except (a) to “representatives” who need the 
CI to perform the services and are obligated to protect the CI, or 
(b) to the extent legally required to disclose (e.g., subpoena)

• No use of CI except to perform the services

• Use commercially reasonable, industry standard measures to 
protect the CI

• Return or destroy all CI upon the Customer’s request

• Ability of customer to obtain injunctive relief

• Survival after contract ends (consider trade secrets)

53



© 2023 Willcox & Savage, P.C.

Defend Trade Secrets Act

• Created a federal, private, civil cause of action for trade-secret 
misappropriation

• Companies must advise individuals of whistleblower immunity in order to 
benefit from certain provisions of the Act

• “Notification Required by the Defend Trade Secrets Act. Worker shall not 
be held criminally or civilly liable under any Federal or State trade secret law 
for the disclosure of a trade secret that is made (1) in confidence to a 
Federal, State, or local government official or to an attorney for the purpose 
of reporting or investigating a suspected violation of law; or (2) in a 
complaint or other document filed in a lawsuit or other proceeding, if such 
filing is made under seal. If Worker files a lawsuit for retaliation by the 
Customer for reporting a suspected violation of law, Worker may disclose 
the trade secret to the attorney of Worker and use the trade secret 
information in the court proceeding, provided that the Worker and/or 
Worker’s counsel uses reasonable efforts to file any filing or document 
containing the trade secret  under seal and Worker does not disclose the 
trade secret except pursuant to a court order or an agreed upon Protective 
Order.”
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• Customers who regularly hire workers 
through Staffing Agencies should consider 
several potential impacts to the 
Customer’s employee benefit plans  

– Health Plans

– Qualified Retirement Plans 
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Health Plans – ACA Safe Harbor

56

• Review all Staffing Agency contracts to ensure 
Staffing Agency is required to provide: 
– ACA-compliant health coverage offers to full time 

workers; and 
– a negotiated identifiable surcharge to Customer for all 

workers who enroll in Staffing Agency health plans

• Eliminates IRS ability to assert Customer is common 
law employer of the Staffing Agency workers 
responsible for ACA penalties related to lack of (or 
subpar) health insurance for Staffing Agency workers

• Potential ACA Penalties
– A Penalty
– B Penalty
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“A” Penalty

57

• First, the common law employer must offer ACA
compliant coverage to at least 95% of its total full-time
workforce no later than the first day of the fourth month
following full-time employment commencement

• This penalty could be assessed to the Staffing Agency
if it does not offer 95% or its workforce health coverage

• An annual penalty (“A” Penalty) of $2,880 (for 2023)
per full-time employee minus the first 30 employees will
be incurred if the employer fails to offer minimum
essential coverage to 95 percent of its full-time
employees for the applicable year and their
dependents, and any full-time employee obtains
subsidized coverage on the exchange during the year
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“B” Penalty

• If the Staffing Agency offers health 
coverage to the Customer’s workers, but it 
is not affordable or does not meet 
“minimum value” requirements, the more 
palatable “B” penalty can be assessed to 
the Staffing Agency

• The monthly penalty is equal to $4,320 (for 
2023) divided by 12 for each full-time 
employee receiving subsidized coverage 
through an exchange for the month 
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ACA Safe Harbor 
for Customer

• A Customer may be latently alleged by the 
IRS to be the common law employer of the 
Staffing Agency workers, due to failures by 
the Staffing Agency to comply with the 
ACA and pay the related penalties. The 
ACA rules provide a Safe Harbor by which 
a Customer can insulate itself against 
such a latent determination and penalty 
assessment
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ACA Safe Harbor 
for Customer (cont’d)

• Under the Safe Harbor, the Customer may
legally delegate the offer of coverage
requirement to the Staffing Agency by
inclusion of the following two terms in the
Staffing Agency Contract:
– The Staffing Agency offers coverage meeting

ACA standards to full-time Customer workers,
and

– The Staffing Agency charges the Customer an
additional fee for those Customer workers who
elect to enroll in the Staffing Agency’s offer of
medical coverage
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ACA Safe Harbor 
for Customers (cont’d)

• The actual amount of the additional fee
is not specified in the rules

• Subject to negotiation between the
Customer and the Staffing Agency

• Customers should be cautious to ensure
that the amount is not so low as to be
perceived as nominal
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ACA Safe Harbor 
for Customers (cont’d)

• Typical surcharges are in the range of 3-5% 
of the Staffing Agency Contract Service Fee 
but may also be stated as an increased 
hourly rate per enrolled worker, e.g., 
increased by $1 per hour  

• Customers should require this surcharge to 
be an aggregate de-identified additional line-
item charge so it can be easily demonstrated 
to the IRS that ACA Safe Harbor is satisfied 
and therefore the Customer is relieved of any 
ACA penalties with respect to the workers
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Qualified Retirement Plans -
Coverage

• Identify Staffing Agency workers who 
have worked for the Customer through 
the Staffing Agency for one year or more

• Confirm Customer’s qualified retirement 
plans exclude these individuals 

• Annually, share count of these individuals 
with Customer’s retirement 
plan/discrimination testing vendor and 
request updated testing if not previously 
considered
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Service Credit – Staffing Agency Time

• If and when such a worker is hired by the 
Customer from the Staffing Agency, count 
all service with Staffing Agency to 
determine eligibility and vesting service 
under Customer’s qualified retirement 
plans

64



© 2023 Willcox & Savage, P.C.

Joseph B. Allen, Member
Willcox & Savage, P.C.

1775 Tysons Boulevard, 5th Floor
Tysons, VA 22102

David A. Kushner, Member
Cher E. Wynkoop, Member

440 Monticello Avenue, Suite 2200
Norfolk, VA 23510-2243

757-628-5648
www.willcoxsavage.com


	cvr
	Slide 1

	Program Slides
	rev2.House Slides - BEACON2019 CLE 90 min
	Slide 1
	Slide 2: Tips for Optimal Quality
	Slide 3: Continuing Education Credits
	Slide 4: Program Materials
	Slide 5
	Slide 6
	Slide 7: Not a Passholder Yet?  Try the CLE Individual Annual Pass

	updatedJBA Staffing Agreement Presentation




