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If you dialed in and have any difficulties during the call, press *0 for assistance. 
 
Viewing Quality 
To maximize your screen, press the F11 key on your keyboard. To exit full screen,  
press the F11 key again. 
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• Click the SEND button beside the box 

If you have purchased Strafford CLE processing services, you must confirm your 
participation by completing and submitting an Official Record of Attendance (CLE 
Form). 

You may obtain your CLE form by going to the program page and selecting the 
appropriate form in the PROGRAM MATERIALS box at the top right corner. 

If you'd like to purchase CLE credit processing, it is available for a fee. For 
additional information about CLE credit processing, go to our website or call us at 
1-800-926-7926 ext. 35. 
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If you have not printed the conference materials for this program, please 
complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-
hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 
PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   
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ULTIMATE DEFENSE:  YOU HAVE AN  
"ALLOWED SECURED CLAIM"  

 THE CLAIM SECURED BY YOUR LIEN IS 
CONSIDERED TO BE AN  "ALLOWED SECURED 
CLAIM"  UNDER ONE OR MORE OF THESE 
BANKRUPTCY CODE SECTIONS: 
 11 U.S.C. § 506(a) 
 11 U.S.C. § 502 
 11 U.S.C. § 1322(b)(2) 
 11 U.S.C. § 1325(a)(5) 

 These sections protect liens on "ALLOWED 
SECURED CLAIMS"  
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STATUTORY BASIS TO VALUE  
SECURED CLAIM 

 
11 U.S.C. § 506   Determination of secured status  
 

 (a) (1) An allowed claim of a creditor secured by a lien on property in which 
the estate has an interest, ... is a secured claim to the extent of the value of 
such creditor's interest in the estate's interest in such property, ..., and is an 
unsecured claim to the extent that the value of such creditor's interest ... is 
less than the amount of such allowed claim. Such value shall be determined in 
light of the purpose of the valuation and of the proposed disposition or use of 
such property, and in conjunction with any hearing on such disposition or use 
or on a plan affecting such creditor's interest.  

§ 506(a) (Emphasis added) 
 

 Secured claims are valued under 506(a). 
 The value of a secured claim is the value of the property which secures the claim. 
 506(a) allows secured claims to be bifurcated into secured and unsecured 

portions. 
 How is a wholly unsecured mortgage lien valued under 506(a)? 

The secured value is $0.  
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"ALLOWED" CLAIM AS DEFINED BY § 502 

11 U.S.C. § 502  Allowance of claims or interests 

(a) A claim or interest, proof of which is filed under section 501 ... is deemed 
allowed, unless a party in interest... objects. 

(b) Except as provided in subsections (e)(2), (f), (g), (h) and (i) of this 
section, if such objection to a claim is made, the court, after notice and a 
hearing, shall determine the amount of such claim in lawful currency of the 
United States as of the date of the filing of the petition, and shall allow  
such claim in such amount, except to the extent that--...                                

 § 502 (Emphasis added) 
 A claim is valid unless objected to.  
 §502 states all grounds under which a filed claim may be disallowed.  
 A court may not disallow a claim if the value of an underlying lien is 

determined to be $0 because that is not one of the grounds for disallowing 
claims.    

 A filed secured claim is an "allowed" claim.   
 Because it has recourse to a lien, it is secured, no matter the value of the 

lien. 
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CLAIMS THAT ARE "NOT ALLOWED SECURED 
CLAIMS" ARE VOID 

11 U.S.C. § 506   Determination of secured status 

(d) To the extent that a lien secures a claim against the debtor 
that is not an allowed secured claim, such lien is void, unless--
.....   

§506(d) (Emphasis added) 
 

 If a lien is valued at $0 under § 506(a), is it "not an allowed 
secured claim? 

 Can this section be used to void a wholly unsecured mortgage 
lien? 
 As an unsecured claim, it could be considered to be "not an 

allowed secured claim", and so, void.  
 Does this section operate to void wholly unsecured liens on its 

own or in conjunction with 506(a)? 
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§ 506(d) MAY NOT BE USED TO VOID LIENS 
ALLOWED UNDER § 502 

Dewsnup v. Timm, 502 U.S. 410, 417 (U.S. 1992)   
Chapter 7 debtor may not "strip down" a mortgage lien to the value of the real estate and declare 

void the remaining balance of the claim under 506(d). 

Ryan v. USA, In re Ryan, 2013 U.S. App. LEXIS 13710 (7th Cir. 2013) 

 Liens survive bankruptcy. 
 506(d) voids claims that are disallowed under § 502. 
 506(d) does not void claims that are not secured under a 506(a) valuation. 
 A Chapter 7 debtor may not "strip down" a mortgage lien to the value of the property. 
 The unsecured portion of a mortgage lien may not be voided under 506(d). 
 "Allowed Secured Claim" does not have identical meaning in § 506(a) and § 506(d). 
 "Allowed Secured Claim" may have a different meaning in another Code sections.101010 
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CHAPTER 7 DEBTORS MAY NOT STRIP OFF OR STRIP 
DOWN UNSECURED LEINS UNDER 506(D) 

 Most Courts follow Dewsnup 
 

 Palomar v. First American Bank, In re Palomar, 2013 U.S. App. LEXIS 13997 
(7th Cir. 2013)  

 Wachovia Mortgage v. Smoot, 2012 U.S. Dist. LEXIS 135712 (E.D.N.Y. Sept. 
20, 2012) 

 In re Talbert, 344 F.3d 555 (6th Cir.2003) 
 In re Ryan, 253 F.3d 778 (4th Cir. 2001) 
 Laskin v. First National Bank of Keystone (In re Laskin), 222  B.R. 872 (9th 

Cir. BAP 1998) 
 In re Richins, 469 B.R. 375 (Bankr. D. Utah 2012) 
 Cook v. IndyMac Bank (In re Cook), 449 B.R. 664 (D.N.J. 2011) 
 In re Immel, 436 B.R. 538 (Bankr. N.D. Ill. 2010) 
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11TH CIRCUIT PERMITS STRIP OFF IN 
CHAPTER 7 UNDER 506(D) 

 McNeal v. GMAC Mortg., LLC (In re McNeal), 2012 U.S. App. 
LEXIS 9589 (11th Cir. Ga. May 11, 2012) 
 a.  Permits Chapter 7 debtor to strip off wholly unsecured 

mortgage under 506(d). 
 Unpublished 
 b.  An 11th Cir. pre-Dewsnup case allowed strip off in Chapter 7.  

“Settled Circuit Law” only permits 11th Cir. to ignore its precedent 
if an intervening Supreme Court decision is “clearly on point”.  
Dewsnup is not because it is limited it to its precise issue: strip 
down, not strip off.  
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VALUATION OF LIENS UNDER 506(a) IN 
CHAPTER 13 BANKRUPTCY 

Nobelman v. American Sav. Bank, 508 U.S. 324 (U.S. 1993) 
Chapter 13 debtor may not strip down the mortgage lien to the 

secured value of his residence 

 The interplay between § 506(a) and §1322(b)(2).   
 § 506(a) is used to value a claim secured by a mortgage lien. 
 §1322(b)(2) prohibits modification of a creditor's rights when 

its lien is "secured only by a security interest in the debtor's 
principal residence". 

 If a lien is partially secured by a debtor's principal residence, 
then the creditor's rights may not be modified in a Chapter 13 
plan. 

 May not Strip Down (Bifurcate) a mortgage under § 506(a) that 
is "secured only by a security interest in the debtor's principal 
residence". 
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CHAPTER 13 DEBTORS MAY STRIP OFF 
WHOLLY UNSECURED LIEN 

Lane v. W. Interstate Bancorp (in Re Lane), 280 F.3d 663, 
669 (6th Cir. Tenn. 2002) 

Chapter 13 debtor permitted to strip off wholly unsecured mortgage lien 
from residence 

 A lien secured only by a debtor's principal residence is subject to 
valuation under § 506(a). 

 If the lien has any value (even $1) it is a secured claim and is subject 
to anti-modification provision of  §1322(b)(2).   

 If the lien has $0 value, the claim is unsecured. 
 §1322(b)(2) only prohibits modification of claims that are secured. 
 If the lien on a debtor's principal residence is wholly unsecured, it is 

not a secured claim under §1322(b)(2) and so the lien may be 
"stripped off" in a Chapter 13 bankruptcy 
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CHAPTER 13 DEBTORS MAY NOT USE 506(D) TO STRIP 
OFF OR STRIP DOWN MORTAGE LIENS 

Courts follow Nobleman:   
Chapter 13 debtors may not strip down partially secured residential 
mortgage liens under 506(d).  
 
Recent cases following Nobleman: 
 
Ryan v. USA, In re Ryan, 2013 U.S. App. LEXIS 13710 (7th Cir. 
2013):  506(d) may not be used to strip down a partially secured 
mortgage lien. 
 
In re Woolsey, 696 F.3d 1266 (10th Cir 2012) 506(d) may not be 
used to strip off a wholly unsecured mortgage lien 
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DEFENSES TO LIEN STRIPPING 
1. Chapter 20   

 
A.  If Debtor is Not Eligible for a Discharge, the Debtor May Not Strip Lien 

Conflicting Case Law is Emerging. 

Pro-Creditor Law:  Chapter 20 Debtors may not strip wholly unsecured liens on principal 
residence if they are not eligible for a Chapter 13 discharge 

 If Debtor obtains a Chapter 7 discharge within 4 years of filing a Chapter 13, they are not 
eligible for a Chapter 13 discharge- 11 U.S.C. § 1328(f)(1). 

 2005 BAPCPA amendments included lien retention rights for secured creditors: 

If a claimant has an "Allowed Secured Claim", the claimant is entitled to retain the lien 
until the earlier of " the payment of the underlying debt determined under 
nonbankruptcy law; or ...discharge under section 1328".  11 U.S.C. § 1325(a)(5)(B)(i)   

 If your claim is an "Allowed Secured Claim", this section applies. 

 Ergo, If the debtor is not eligible for a Chapter 13 discharge, the creditor is entitled to retain 
its lien until the full debt is paid, and it may not be stripped off.  
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PRO-CREDITOR REASONING 

 Decisions adopt Dewsnup's definition of "Allowed Secured Claim". 
 § 506(a) merely values a claim; it alone does not affect liens. 
 If there is recourse to an underlying lien, and the claim has not 

been disallowed under § 502, then it is an "Allowed Secured 
Claim", and the creditor is entitled to retain its lien until discharge 
or full payment. 

 Under § 1325(a)(5) a creditor with an "Allowed Secured Claim" 
retains its lien until the earlier of discharge or payment in full under 
non-bankruptcy law. 

Creditor has an 'Allowed Secured Claim" even if its lien has no value 

17 



 

Cases in accord:    (Not intended to be exhaustive) 
 

Orkwis v. MERS (In re Orkwis), 457 B.R. 243 (Bankr. E.D.N.Y. 2011) 
Erdmann v. Charter One Bank (In re Erdmann), 446 B.R. 861 (Bankr. N.D. Ill. 2011) 
In re Victorio, 454 B.R. 759 (Bankr. S.D. Cal. 2011) 
In re Fenn, 428 B.R. 494 (Bankr. N.D. Ill. 2010) 
Lindskog v. M&I Bank FSB (In re Lindskog), 451 B.R. 863 (Bankr. E.D. Wis. 2011) 
In re Mendoza, 2010 Bankr. LEXIS 664 (Bankr. D. Colo. Jan. 21, 2010) 
Blosser v. KLC Fin., Inc. (In re Blosser), 2009 Bankr. LEXIS 1049 (Bankr. E.D. Wis.  
Apr. 15, 2009) 
In re Jarvis, 390 B.R. 600 (Bankr. C.D. Ill. 2008) 
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PRO-DEBTOR REASONING: 

 Decisions adopt Nobelman 's definition of "Allowed 
Secured Claim". 

 § 506(a) determines whether a claim is secured or 
unsecured. 

 If there is no equity to attach to a lien, it is not an 
"Allowed Secured Claim" because it is an unsecured 
claim.  

 Debtors may strip wholly unsecured liens in Chapter 13. 
 Because the creditor does not have an  "Allowed Secured 

Claim"  it is not entitled to the lien retention provisions of 
11 U.S.C. § 1325(A)(5)(B)(i). 

Creditor does NOT have an "Allowed Secured Claim" 
because its claim is unsecured. 

19 



Cases in accord:  (Not intended to be exhaustive) 
 
 
Branigan v. Davis (In re Davis), 716 F.3d 331 (4th Cir. Md. 2013) 
Fisette v. Keller (In re Fisette), 455 B.R. 177 (B.A.P. 8th Cir. 2011) 
In re Fair, 450 B.R. 853 (E.D. Wis. 2011) 
In re Miller, 2011 Bankr. LEXIS 4798 (Bankr. E.D.N.Y. Dec. 15, 2011) 
Davis v. TD Bank, N.A. (In re Davis), 447 B.R. 738 (Bankr. D. Md. 2011) 
In re Jennings, 454 B.R. 252 (Bankr. N.D. Ga. 2011) 
In re Okosisi, 451 B.R. 90 (Bankr. D. Nev. 2011) 
In re Waterman, 447 B.R. 324 (Bankr. D. Colo. 2011) 
In re Tran, 431 B.R. 230 (Bankr. N.D. Cal. 2010) 
In re Hill, 440 B.R. 176 (Bankr. S.D. Cal. 2010) 
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B. Chapter 20 - GOOD FAITH 
 

 If lien strip is permitted in your jurisdiction in Chapter 20, you may still prevail 
on a good faith objection. 

 While some courts did find that debtors can strip wholly unsecured mortgage 
liens without a Chapter 13 discharge, they denied confirmation because the 
lien strip plan was not proposed in good faith. 

 Consider this defense if you are in a jurisdiction where lien stripping is allowed 
when debtor is not eligible for discharge. 

 A good faith analysis in lien strip cases: 
1) the proximity in time of the chapter 13 filing to the chapter 7 filing; 
2) whether the debtor has incurred some change in circumstances between the filings that 

suggests a second filing was appropriate and that the debtor will be able to comply with the 
terms of the chapter 13 plan; 

3) whether the two filings accomplish a result that is not permitted in either chapter standing 
alone; and  

4) whether the two filings treat creditors in a fundamentally fair and equitable manner or whether 
they are rather an attempt to manipulate the bankruptcy system or are an abuse of the 
purpose and spirit of the Bankruptcy Code. 

Davis v. TD Bank, N.A. (In re Davis), 447 B.R. 738, 750 (Bankr. D. Md. 2011)  

Tip: Include a good faith objection to a Chapter 20 plan with your objection to lien 
stripping without discharge. 21 



More Good Faith considerations 

 Review for a classic good faith objection - totality of the 
circumstances. 

 Review for good faith as if Debtor is asking the court to 
extend or impose the automatic stay after successive 
Chapter 13 filings. 

 Was the Petition filed in Good Faith? 
 Has the plan been proposed in Good Faith? 

 Compare debts in Chapter 7 and Chapter 13 cases.  Is the 
mortgage the only debt? 

 Compare income and expenses. 
 Why is this Chapter 13 justified - is there an independent reason 

for the filing other than a lien strip? 
 Compare values of property - Did debtor schedule different value 

in Chapter 7 than Chapter 13? 
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2.  VALUATION –  
THE ULTIMATE WEAPON 

 Creditor has an "Allowed Secured Claim" because there is equity in the 
property that attaches to the claim. 

 506(a) valuation 
 Get an inside and outside appraisal from a reputable appraiser. 
 Verify the balances of any senior lienholders. 
 Scrutinize the debtor's appraisal. 

 Suggested Listing Price Evaluations are not appraisals and may be inflated. 
 Date of appraisal. 
 Compare considered factors and assigned values in both appraisals. 
 Are comparables truly comparables? 

 If real estate is primary residence, and there is even $1 in equity, debtors may 
not strip lien. 

 If real estate is non-residential, debtor may "cram down" the lien to the value 
of the property. 

Beware:  You may win the battle, but lose the war.  Debtor may chose to convert 
to Chapter 7 and give up the home if the lien must be paid in a Chapter 13 
plan.  
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3.  LOAN MODIFICATION OR CONSENSUAL 
STRIP DOWN 

Consensual Strip Down: 
 Parties agree to bifurcate the loan.  
 Debtor typically pays secured amount in full through the plan, 

and the remaining balance is paid as an unsecured claim. 
 Business decision 
 Debtor entitled to lien release after completing all payments 

under the plan and discharge. 
Loan Modification: 
 HAMP 
 Debtor would have to be eligible under federal program. 
 Debtor would have to perform on the modified loan for three 

consecutive months to make modification permanent. 
 Long-term solution - outlives bankruptcy case. 
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4.  COLLATERAL ATTACKS 

A.  Due Process 
 Creditor may vacate a lien strip order if Creditor did not get notice of lien 

strip in time to object. 
 Only puts Creditor in position to defend the proposed lien strip. 
 Caveat:  If confirmed plan orders lien strip and Creditor was given proper 

notice, the Creditor may not later contest the lien strip. 
United Student Aid Funds, Inc. v. Espinosa, 130 S. Ct. 1367 (2010) 

B.  Res Judicata 
 If a prior order was entered regarding the value of the real estate and 

which shows equity for junior lien, it may not be contested later.  
 Chapter 13 Debtor obtained confirmation of plan which showed a small amount of 

equity for the junior lienholder, but later brought adversary proceeding to strip junior 
lien using an appraisal showing a lower value than the confirmed value.  Confirmation 
order set the value of the real estate as scheduled. 

Charlick v. Cmty. Choice Credit Union (In re Charlick), 444 B.R. 762 (Bankr. E.D. Mich. 
2011) 
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C. Object to Plan 

Is there an independent reason to object to the plan?  
 Review plan for compliance with § 1322 and § 1325. 

 If Claim is wholly unsecured, has debtor devoted all disposable 
income to the plan? 

 Lien retention:  If lien is to be stripped, does plan provide 
creditor retains lien if case is converted or dismissed? 
 Liens are revived upon dismissal or conversion. 

§ 349 (b)(1)(C) & § 348(f)(1)(C)(i). 
If Jurisdiction allows, § 1325(a)(5)(B)(i).   

 Object to lien strip by plan if not permitted in jurisdiction or by 
court.  
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D. Move to Dismiss Case 
 

 Before and after confirmation.  
 Review § 1307 for possible grounds. 

 Default in plan payments.   
 Unreasonable delay. 
 "Material Default" - Failure to pay 1st mortgage holder. 

 § 109(g) - Eligibility for Chapter 13. 

27 



E. Procedural Road Blocks 
 

 If jurisdiction or court requires lien strip be brought by motion or 
adversary, but application is not in proper form, object. 

 May not be best practice as court will usually require the 
proper format. 

 The real issue is whether the lien is an "allowed secured claim", 
not the format of the pleading.  

 Does Debtor propose to strip lien by operation of § 506(a) in 
conjunction with § 506(d)?  

 These two sections alone may not void a lien.  
Dewsnup v. Timm, 502 U.S. 410, 417 (U.S. 1992)  
Orkwis v. MERS (In re Orkwis), 457 B.R. 243 (Bankr. E.D.N.Y. 

2011) 
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BEST PRACTICES 

 Always file a secured proof of claim. 
 Always review for a Chapter 20 filing. 
 Do a good faith review. 
 Always ensure lien survives dismissal or conversion. 
 Always ensure lien strip occurs upon Chapter 13 discharge 

(or plan completion) and not at confirmation.  
 And finally: 

 Know when to fold 'em. 
 Your client will not always have a secured claim.  
 Sometimes the best you can do is enter into an agreed order 

protecting the lien in case of discharge or conversion.  
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LIEN STRIPPING IN “CHAPTER 20” AND 
CHAPTER  7 CONSUMER BANKRUPTCY 

CASES 

Presented by: 
Richard Gendler, Principal Shareholder 
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18300 NW 62nd Avenue, Suite 200 

Miami Gardens, Florida 33015 
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“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

 
 A so-called “Chapter 20" case involves a debtor that has 

previously filed a Chapter 7 case and received a discharge 
subsequently filing a chapter 13 case within four years of 
filing the chapter 7.  
 

 In 1991 Supreme Court held that Bankruptcy Code 
permits this type of serial filing as…“Congress did not 
intend categorically to foreclose the benefit of Chapter 13 
reorganization to a debtor who previously has filed for 
Chapter 7 relief.”  Johnson v. Home State Bank, 501 U.S. 
78, 87, 111 S.Ct. 2150, 115 L.Ed. 

31 



LIEN STRIPPING IN “CHAPTER 20” 
CONSUMER BANKRUPTCY CASES 

 A debtor might choose to file a “chapter 20” notwithstanding his/her 
inability to receive discharge in subsequent chapter 13 in order to –  
 
 Pay a non-dischargeable debt (i.e. recent income tax obligations, 

domestic support obligations, etc..) through the plan.  
 

 Cure a mortgage arrears. 
 

 Lien strip a wholly unsecured mortgage that he/she was unable to 
lien strip in the previous chapter 7 case ??????  
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 

 
Before exploring issues surrounding 
the ability or inability of to lien strip in 
“chapter 20” prudent to review lien 
stripping generally.  
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LIEN STRIPPING IN BANKRUPTCY CASES 

 
 The beginning of an analysis for lien-stripping  junior 

liens begins with Sections 506(a) and (d)  
 

 Section 506(a) determines the extent of any 
allowed secured claim. 
 
 A junior lienholder’s claim  may be fully secured, 

partially secured or wholly unsecured. 
 

 Section 506(d) states that to the extent no equity 
cushion lien void   
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LIEN STRIPPING IN CONSUMER BANKRUPTCY  

 
Section 506 Determination of secured status -  
 

 (a) (1) An allowed claim of a creditor secured by a lien on 
property in which the estate has an interest, ... is a secured 
claim to the extent of the value of such creditor's interest in 
the estate's interest in such property, ..., and is an 
unsecured claim to the extent that the value of such 
creditor's interest ... is less than the amount of such allowed 
claim…. 

 
  (d) To the extent that a lien secures a claim against the 

 debtor that is not an allowed secured claim, such lien is 
 void ….    
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LIEN STRIPPING IN CONSUMER BANKRUPTCY  

 
Therefore, if no equity cushion supporting  any position 
of junior lien holder  claim (i.e.  Claim is wholly 
unsecured) none of the claim  deemed an “allowed 
secured claim” under Section 506(a) and the entire lien 
would be avoided under Section 506(d).  
 
The entire claim would then be deemed an allowed 
unsecured claim.  
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 

Now that lien stripping in chapter 13 
cases has been generally explained lets 
explore the unique issues presented 
regarding lien stripping in “chapter 20” 
cases.  
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 Three Sections of the Code relevant when analyzing whether lien 
stripping permissible in chapter 20 -   

 
 Sections 506(a) & (d) – Determine value of “allowed secured 

claim” and voids lien to extent not “allowed secured claim”.  
 

 Section 1325(a)(5)(B) – Requires that holder of secured claim that 
does not accept plan treatment to receive payment of underlying 
debt according to applicable non-bankruptcy unless debtor 
receives discharge. 
 

 Sections 1328(f) prohibits debtor from receiving discharge in 
chapter 13 when debtor filed chapter 7 within 4 years.  
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 Section 1325(a)(5) sets for the treatment of an “allowed secured claim” in order to 
confirm a chapter 13 plan.  It provides -  

 
 (a) Except as provided in subsection (b), the court shall confirm a plan if …(5) with respect to 

each allowed secured claim provided for by the plan –  
 

 (A) the holder of such claim has accepted the plan; 
 
  (B)(I) the plan provides that – 

 
  (I) the holder of such claim retain the lien securing such claim until the earlier of –  

 
 (aa) the payment of the underlying debt determined under nonbankruptcy 

law; or  
 

 (bb) discharge under section 1328; … 
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LIEN STRIPPING IN “CHAPTER 20” CASES  
 
Therefore if any portion of mortgage lender’s claim deemed  allowed 
secured claim plan cannot be confirmed and lender will retain its lien 
under Section 1325(a)(5) unless –  
 

 Claim holder consents to treatment or  
 

 Claim holder receives 100% of what it is entitled to under state 
law or  

 
 Debtor receives discharge.    

 
Because Debtor will not receive a discharge in chapter 20 cannot lien 
strip if deemed an “allowed secured claim”.  
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 

If no part of claim deemed allowed secured 
claim Section 1325(a)(4) applies requiring 
plan to meet chapter 7 liquidation test with 
no similar requirement of discharge.  
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LIEN STRIPPING IN “CHAPTER 20” 
CONSUMER BANKRUPTCY CASES 

 
If Section 1325 (a)(5)(B) applies, debtor will not be entitled to lien strip a 
wholly unsecured claim in a chapter 20 case as the debtor will not be 
entitled to a discharge pursuant to Section 1328(f) 
 
If Section 1325(a)(5)(B) does not apply debtor will be entitled to lien strip 
wholly unsecured mortgage.  
 
The question then turns on whether the wholly unsecured lender holds 
an allowed secured claim for purposes of applying Section 1325(a)(5)(B) 
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LIEN STRIPPING IN “CHAPTER 20” CONSUMER 
BANKRUPTCY CASES  

 Why would any portion of claim be deemed allowed secured 
claim if Section 506(a) valuation deems claim devoid of any 
equity cushion? 

 
 Proper starting point in determining whether claim 

holder  holds allowed secured claim is Section 506(a).   
 

 If junior lien holder is deemed wholly unsecured 
pursuant to section 506(a) valuation no part of the claim 
is deemed allowed secured claim. 

 
 See First Mariner Bank v. Johnson, 411 B.R. 221, 224-

25 (Bankr. D. Md. 2009). 
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CASES ALLOWING LIEN STRIPPING IN “CHAPTER 
20” CONSUMER BANKRUPTCY CASES 

 
Section 1325(a)(5) by its terms, only applies to 
“allowed secured claims…. the holder of a wholly 
unsecured junior mortgage does not have a 
“secured claim”. 
 
In re Scantling, 465 B.R. 671 (Bkrtcy.M.D.Fla.,2012). 
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CASSES ALLOWING LIEN STRIPPING IN “CHAPTER 
20” CONSUMER BANKRUPTCY CASES 

 Cases holding Debtor can lien strip in a chapter 13 due to the 
inapplicability of Section 1325(a)(5) –  
 
 “In decisions which have relied on  Section 1325(a)(5) to preclude 

a debtor from stripping a residential lien, the Courts had first 
determined that the lien was a “secured claim” in the Chapter 13 
case.” 

 
 “If the lien is a wholly unsecured claim after making the 

 determination under Section 506(a), however, the 
 requirements of  Section 1325(a)(5) do not apply to the 
 claim.”  

 In re Dang, 467 B.R. 227 , (Bkrtcy.M.D.Fla.2012)  
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CASES ALLOWING LIEN STRIPPING IN “CHAPTER 
20” CONSUMER BANKRUPTCY CASES  

“ … strip off of a wholly unsecured lien on a debtor's principal residence is 
effective upon completion of the debtor's obligations under his plan, and it is not 
contingent on his receipt of a Chapter 13 discharge…”  
 
“… nothing in the Bankruptcy Code conditions a Chapter 13 debtor's ability to 
modify a wholly unsecured creditor's lien under Section 1322(b)(2) on his 
eligibility for a discharge.”  

 
“[A]lthough Section 1325 (a) and (b) sets forth numerous requirements for 
confirmation of a chapter 13 plan, nothing in Section 1325 conditions 
confirmation on the debtor being eligible for a discharge.” 

 
“ The requirements under Section 1325(a)(5) only apply when there is value in 
the collateral to support the lienholder's claim; the plain language of that section 
specifies that it applies to an “ allowed secured claim.”  

 
In re Fisette, 455 B.R. 177, 8th Cir. BAP (Minn.),2011. 46 



CASES ALLOWING LIEN STRIPPING IN “CHAPTER 
20” CONSUMER BANKRUPTCY CASES  

In re Okosisi, 451 B.R. 90 (Bank. D. Nev), May 16, 2011 
 
 Under Section 506(a) when collateral securing a claim is worth less 

than the amount of the debt, debtor able to split otherwise secured 
claim and unsecured claim.  

 
 After bifurcation creditor has secured claim to the extent of the value 

of the collateral and unsecured claim as to that portion of debt  
exceeding collateral value.  

 
 Secured claim is a term of art within the Bankruptcy Code and means 

something different than having a security interest or lien outside of 
bankruptcy.  
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CASES ALLOWING LIEN STRIPPING IN “CHAPTER 
20” CONSUMER BANKRUPTCY CASES  

In re Okosisi, 451 B.R. 90 (Bank. D. Nev), May 16, 2011 – Cont -  
 
 Defined term “claim: means something different that the term of art 

“secured claim”.  
 
 Outside bankruptcy if a creditor has valid security interest, regardless of 

collateral value,  may be thought of as a secured creditor. In bankruptcy 
creditor is secured if claim so classified.   If not so classified will an unsecured 
claim 
 

 Lien avoidance not affected by no-discharge nature of debtor’s case. 
Permissible for debtor to provide that lien will be avoided through the 
chapter 13 plan, making such avoidance permanent upon successful 
completion of the plan.  
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CASES NOT ALLOWING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  
 “:… plan must address claims of secured creditors on terms consistent 

with Section 1325 (a)(5).”  
 

 “ … a plan is unconfirmable unless an objecting secured creditor is 
assured that its lien continues to encumber the collateral until the 
Chapter 13 discharge, even if the judicially determined ‘allowed 
secured claim’ is paid before discharge” 
 

 “The plan must allow the creditor to retain its lien until the full 
contract amount (including the part of the claim relegated to the 
“unsecured” category) is paid, or until discharge.” 
 

 In re Picht, 428 B.R. 885. 10th Cir.BAP (Kan.),2010. 
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CASSES NOT ALLOWING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

 Whether a lien can be avoided under section 506(d) depends on whether  
underlying claim has been disallowed.  
 

 Although junior lien may be valued at zero for confirmation purposes, lien could 
not be avoided until completion of plan and entry of discharge order.   
 

 If lien avoidance under section 506(d) is permitted in chapter 13 would render 
section 1325(a)(5) superfluous.   
 

 Section 1325(a)(5) controls retention of lien in context of chapter 13  and sections 
1322(b)(2), 1325(a)(5) and 506(d) can be reconciled to mean section 506(d) allows 
lien avoidance where the claim secured by the lien has been disallowed.   
 

 If a debtor ineligible for discharge pursuant to section 1328(f) plan cannot be 
confirmed if fails to retain wholly unsecured lien until payment of the underlying 
debt as required by section 1325(a)(5)(B) 
 

 In re Fenn, 428 B.R. 494 (Bankr.N.D. Ill.2010). 
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CASSES NOT ALLOWING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

In re Gerardin, 447 B.R. 342, (Bankr.S.D.Fla.March 28, 2011):  
 
 Where debtors ineligible for discharge in chapter 13 

wholly unsecured junior lien could not be stripped.  
 
 Court first reviewed Section 506(a) and 506(d) and 

acknowledged 506(a) works to value amount any allowed 
secured claim and 506(d) states to extent claim not 
deemed  allowed secured claim it is void.  
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CASSES NOT ALLOWING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

In re Gerardin, 447 B.R. 342, (Bankr.S.D.Fla.March 28, 2011) – 
Cont.  
 
 Creditor’s claim & lien survived chapter 7. 

 
 Lien that survives is a “claim” as defined by Section 101(5) and must be 

deemed “allowed Secured claim” and be bound by confirmation 
requirements of Section 1325(a)(5)(B). 

  
 Cited to Johnson v. Home State Bank, where Court held that mortgage 

lender maintained claim in chapter 20. 
 
 My perception - Worthy of note that Supreme Court did not hold that claim deemed  

“allowed secured claim”, merely that it would maintain its status as a claim under 
Section 101(5).   
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MY PERCEPTIONS REGARDING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

 
 Clear Congress saw cause to file chapter 13 where discharge not warranted 

when it enacted Section 1328(a) which states court may grant written waiver 
of discharge in chapter 13.  
 

 Whether lien stripping of wholly unsecured mortgage requires discharge in 
chapter 13 is question of ordering 
 
 Section 101(5) should be implemented first as it defines a claim as any 

possible claim, whether secured, unsecured, contingent, liquidated, etc..    
  

 It is only after other Sections of Code applied to Section 101(5) claim 
that  claim navigated toward appropriate designation.   

  
 These other Sections of Code work to further classify Section 101(5) 

claim as either administrative, priority, “allowed secured”, general 
unsecured, dischargeable, non-dischargeable, allowed or disallowed.   
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MY PERCEPTIONS REGARDING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

 
 Just as Section 502 works to determine whether claim 

allowed, or Section 523 determines if dischargeable, Section 
506(a) determine if claim “allowed secured claim”.      

  
 Section 506 must be implemented first to first determine  if 

claim “allowed secured claim” before entitled to be treated 
as such under Section 1325(a)(5)(B).  

  
 Once a Section 506(a) valuation determines  no equity 

cushion supporting claim no portion deemed “allowed 
secured claim”.   
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MY PERCEPTIONS REGARDING LIEN STRIPPING IN 
“CHAPTER 20” CONSUMER BANKRUPTCY CASES  

 When no portion deemed “allowed secured claim” stands 
to reason claim would be classified  general unsecured 
claim.  

  
 Once a claim deemed general unsecured claim, Section 

1325(a)(5)(B) does not apply and Section 1325(a)(4) does.  
  

 Once determination that Section 1325(a)(4) governs claim 
treatment claim discharge no longer necessary to extinguish 
junior lien upon plan completion.  

  
 It is Section 506(d) that extinguishes lien at plan completion  
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Section 101(a) Claim? Yes.  Classify as: 

1.  Administrative; 

2.  Priority; 

3.  "Allow secured"; 

4.  General 
unsecured; 

5.  Dischargeable or 
non-dischargeable; 

6.  Allowed and 
Disallowed 

  

  

Section 502: 

Determines 
allowed or 
disallowed 

Section 523: 

Determines 
dischargeability 

Section 506: 

Determines 

"allowed 
secured claim" 

Once the allowed secured 
claim is determined, the 
claim is treated in Section 
1325(a)(5)(B)  
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Allowed secured claim? 

 
       YES: 
look at Section 
1325(a)(5)(B) 

    NO: 
Apply Section 1325(a)(4), or 
"general unsecured claim" 

 
There is no discharge 
requirement necessary to 
discharge the lien upon 
plan completion 
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 If  there is any equity cushion whatsoever to support any 
portion of claim the lien may not stripped as portion or all 
of lien would survive per Section 506(d).   
 

 In this case the claim holder would be partially or wholly 
secured per section 506(a) valuation.  
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Partially Secured Claims “Crammed Down” Not “Lien Stripped” 



Partially Secured Claims “Crammed Down” Not “Lien Stripped” 
Clear Cannot Cramdown in Chapter 20 

 
 Partially secured claims bifurcated under Section 506(a) 

 
 Allowed secured claim for portion protected by equity cushion  
 
 Unsecured claim for excess of claim over allowed secured claim  

 
 Called “cramdown” not “lien strip” as reduces total of allowed 

secured claims down to current market value of property.  
 

 Clear cannot cramdown in chapter 20 as Section 1325(a)(5) applies to 
portion deemed allowed secured claim and requires discharge for 
lien avoidance when claim holder does not consent or receives less 
than 100% entitlement per state law.  
 
 Recall that section 1328(f) prohibits discharge in chapter 13  

where chapter 7 filed within 4 years of chapter 13.  
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Can Lien Strip But Not Cram Down Homestead 

 
 Even if case not a chapter 20 if property debtor’s principal 

residence  cannot cramdown mortgage  per Section 
1322(b)(2).  
 

 If no portion of a mortgage claim is secured by the value 
of the collateral  Section 1322(b)(2) does not apply and 
debtor may lien strip wholly unsecured mortgage from his 
residence.  

    Pond v. Farm Specialist Realty, 252 F.3d 122, 125 (2d Cir. 2001). 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 Useful to compare mechanism of chapter 7 and 13 cases 
 

 Chapter 7 commonly known  "liquidation chapter". 
 Court appoints trustee who administers estate. See Section 

704. 
 
 Prior liquidation trustee responsible for 

 identifying the property of the estate and 
 determining whether the creditor's claims are secured or 

unsecured 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 Chapter 7 trustee liquidates non-exempt 
assets and distribute to unsecured 
creditors. 

 
 Most chapter 7 cases are "no-asset 

cases", meaning there nothing to 
liquidate/distribute 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 Debtors with "regular income" who are ineligible for 
chapter 7, must file chapter 13 
 
 Chapter 13 is known as the "repayment chapter" 

 
 Purpose of chapter 13 to serve as vehicle for 

repayment of allowed claims (in whole or in part).   
 
In re Tomlan, 102 B.R. 790, 792 (E.D.Wash.1989). 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 DEWSNUP v. TIMM, 502 U.S. 410 (1992)  
 

 Question before Court was whether primary partially secured 
mortgage should be considered "allowed secured claim" under 
Section 506 in order to allow cramdown in chapter 7. 
 

 Debtor argued Section 506(a) and 506(d) are complementary and 
should be read together.   
 
 Under Section 506(a) since claim secured only to extent of 

value of real property lien could be voided under Section 
506(d). 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 DEWSNUP v. TIMM, 502 U.S. 410 (1992) -  Cont -  
 

 Court disagreed and held  "allowed secured claim" did not share the same 
meaning in Sections 506(a) and 506(d); therefore, Section 506(a) was not to 
be applied in chapter 7 cases. 

 
 To limit creditor's secured interest to specific valuation would result in 

windfall to debtor should property value increase.   
 

 Congress likely did not intend to depart from the pre-Code rule that lien's 
on real property pass through bankruptcy unaffected.  Once again see 
Johnson v, Home State Bank. 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

In In re Talbert, 344 F.3d 555 (6thCir.2003) 
 
 Court held that Supreme Court's reasoning in Dewsnup for 

not allowing lien strips in Chapter 7 equally applies to lien 
strips.   
 

 Went further to balance "fresh start" interest of debtor 
against impairment of mortgagee's property rights and 
determined discharge of personal liability did not affect in 
rem claim of mortgage holder. 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

In re McNeal, 477 Fed. Appx. 562 (11th Cir. 2012)  
 

 Until recently all circuits prohibited lien stripping in chapter 7 
 

 In May, 2012 11th Circuit allowed  chapter 7 lien strips 
 

 McNeal distinguished Dewsnup by holding -  
 

 Dewsnup involved a cramdown of a partially secured claim; 
 

  Controlling 11th circuit precedent case, Folendore v. U.S. Small 
Business Admin., 862 F.2d 1537 (11th Cir. 1989) was on point and 
binding on Circuit.   
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 
“ Several courts have determined that the United States Supreme Court's 
decision in Dewsnup which concluded that a Chapter 7 debtor could not 
“strip down” a partially secured lien under Section 506(d)also precludes 
a Chapter 7 debtor from “stripping off” a wholly unsecured junior lien 
such as the lien at issue … but the present controlling precedent in the 
Eleventh Circuit remains our decision in Folendore . In Folendore we 
concluded that an allowed claim that was wholly unsecured—just as 
GMAC's claim is here—was voidable under the plain language of Section 
506(d).” 
 
In re McNeal, 477 Fed.Appx. 562 C.A.11 (Ga.),2012 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

Folendore v. U.S. Small Bus. Admin., 862 F.2d 1537 
(11thCir.1989) 
 
“ The whole point of bankruptcy is to provide a 
debtor with a fresh start. Section 506 allows the 
debtor the option to begin anew on its former 
property. Section 506 does not give a debtor its 
property back as some sort of windfall.”  
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 
 My Perception –  

 
 Section 506 applies to all sections of the code including chapter 7 as 

does other code sections under chapter 5 (i.e. Section 507 for priority 
claims, section 523 for dischargeable claims, etc..).  
 

 As a practical matter Dewsnup is correct. If Debtor could cramdown 
mortgage in chapter 7 no mechanism for treating allowed secured 
claim in chapter 7.  
 

 This conundrum does not exists in chapter 7 when a lien is stripped 
and the entire lien is deemed a wholly undersecured claim. 
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LIEN STRIPPING IN CHAPTER 7 CONSUMER 
BANKRUPTCY CASES 

 Strip off Chapter 7: Most Courts will not allow and follow Dewsnup 
 
 Wachovia Mortgage v. Smoot, 2012 U.S. Dist. LEXIS 135712 (E.D.N.Y. Sept. 20, 

2012) 
 In re Talbert, 344 F.3d 555 (6th Cir.2003) 
 In re Ryan, 253 F.3d 778 (4th Cir. 2001) 
 Laskin v. First National Bank of Keystone (In re Laskin), 222  B.R. 872 (9th Cir. BAP 

1998) 
 In re Richins, 469 B.R. 375 (Bankr. D. Utah 2012) 
 Cook v. IndyMac Bank (In re Cook), 449 B.R. 664 (D.N.J. 2011) 
 In re Immel, 436 B.R. 538 (Bankr. N.D. Ill. 2010) 
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