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Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits
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ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please complete 
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printer icon.

Recording our programs is not permitted. However, today's participants can 
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Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Federal Rules of  Civil 
Procedure Rule 68 –
Offer of  Judgment
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(a) Making an Offer; Judgment on an Accepted Offer. At least 14 
days before the date set for trial, a party defending against a claim 
may serve on an opposing party an offer to allow judgment on 
specified terms, with the costs then accrued. If, within 14 days after 
being served, the opposing party serves written notice accepting the 
offer, either party may then file the offer and notice of  acceptance, 
plus proof  of  service. The clerk must then enter judgment.

Federal Rules of  Civil Procedure Rule 68 –
Offer of  Judgment



(b) Unaccepted Offer. An unaccepted offer is considered 
withdrawn, but it does not preclude a later offer. Evidence of  an 
unaccepted offer is not admissible except in a proceeding to 
determine costs.

Federal Rules of  Civil Procedure Rule 68 –
Offer of  Judgment



What Happens if  the 
Offer of  Judgment is 
Not Accepted or 
Rejected?
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Rule 68(d)

• Paying Costs After an 
Unaccepted Offer. If  the judgment 
that the offeree finally obtains is not 
more favorable than the unaccepted 
offer, the offeree must pay the costs 
incurred after the offer was made.
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What “Costs” does Rule 68 Cover?

• If  plaintiff  fails to accept the offer and ultimately obtains a 
judgment at trial equal to or less than the Rule 68 offer, the 
plaintiff  is liable for the costs incurred by the defendant after 
the offer was made.
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• Recoverable costs generally do not include attorneys’ fees; 
however, the costs still may be significant, especially when there 
is extensive discovery.

• However, the Supreme Court has held that when the underlying 
statute at issue allows for the shifting of  “attorneys’ fees” 
within the definition of  “costs,” such fees are included as costs 
for purposes of  Rule 68. See Marek v. Chesny, 472 U.S. 1 (1973).

What “Costs” does Rule 68 Cover?



Effect on Defendant of  Taking a Judgment 
Pursuant to Rule 68



Strategic Tips and Timing

• Creates settlement leverage and 
avoids costly litigation

• Better to make the offer of  
judgment early in litigation
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Best Practices for 
Drafting a Rule 68 Offer
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Pursuant to Rule 68 of  the Federal Rules of  Civil Procedure, 
Defendant, ACME Co., through counsel, offers to allow Plaintiff, Wile E. 
Coyote, to take judgment against ACME Co. for the sum of  Twenty-Five 
Thousand Dollars ($25,000.00), with all costs accrued to date. This offer 
includes any and all damages, and costs accrued to date, including any 
allowable attorneys' fees, and is intended to include and encompass all 
of  the elements of  Plaintiff ’s plea for relief. The $25,000.00 sum 
includes, in addition to all other elements of  Plaintiff ’s plea for relief, any 
attorneys’ fees that could be awarded to Plaintiff  or Plaintiff ’s counsel by 
way of  a fee petition or under any count under which there might be a fee 
shifting provision.  Acceptance of  this offer necessarily limits ACME Co.’s 
entire liability to the $25,000.00 sum, and Plaintiff  acknowledges, 
sufficiently to satisfy the standard for a motion for summary judgment 
filed against them on the issue, that he is entitled to no more than 
$25,000.00 if  he accepts this offer.



This offer is made on May 29, 2019 and by rule is open for fourteen 
(14) days.  If  Plaintiff  does not accept this offer, and if  Plaintiff  eventually 
obtains a judgment that is not more favorable than the $25,000.00 
unaccepted offer, Plaintiff  must pay the costs incurred by ACME Co. after 
May 29, 2019, the date on which the offer was made.



• Can an offer be made on behalf  of  
a Joe Doe defendant?

• If  multiple defendants, do you need 
to specify what amounts came from 
which party?
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Plaintiff ’s Considerations 
in Accepting or Rejecting 
a Rule 68 Offer
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State Variations of  
Rule 68
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State Variations

• States with No Provisions (i.e. Virginia, 
New Hampshire, Pennsylvania)

• Maryland (limited to medical 
malpractice actions)

• District of  Columbia

• California

• Nevada 

• Georgia
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Rule 68 in the Context 
of  Class-Action Lawsuits



Picking Off  Leading Plaintiff  and Ending 
Class-Action Lawsuits Early and Quickly

• An accepted offer of  judgment by the 
named plaintiff  in a class-action prior to 
class certification moots the putative 
class.
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Offers of  Judgment in FLSA Cases
Can a Rule 68 Offer of  Judgment in an FLSA Case Be Entered without Judicial Review?

• Cheeks v. Freeport Pancake House Inc., 796 F.3d 199 (2d Cir. 2015)

Parties can not avoid judicial approval and settle FLSA cases prior to trial by finalizing written agreements 
and submitting stipulations for voluntary dismissal under Federal Rule of  Civil Procedure 41(a)(1)(A)(ii). 

But what about a Rule 68 Offer of  Judgment? 

• Mei Xing Yu v. Hasaki Rest., Inc., 2019 U.S. App. LEXIS 36222 (2d Cir. Dec. 6, 2019)

• Moravec v. Metro. Tile & Marble, Inc., No. 218CV596FTM38NPM, 2020 WL 1083714 (M.D. 
Fla. Mar. 3, 2020)



What if  an Offer of  
Judgment is not 

Accepted or Rejected?

Can the Class Still be 
Mooted?
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Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 
(2013)

• The Supreme Court analyzed whether an unaccepted offer of  judgment that 
offered complete relief  prior to class certification mooted the lawsuit.

• The majority, without formally deciding, concluded that an offer of  
complete relief  pursuant to Rule 68, even if  unaccepted, moots a plaintiff ’s 
claim.



• The dissent opined that an unaccepted offer of  judgment does not moot 
a case. An unaccepted settlement offer - like any unaccepted contract 
offer - is a legal nullity, with no operative effect.

Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 
(2013)



Genesis Leaves the 
Door Open
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Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 
(2016)

• The Supreme Court held that an unaccepted Rule 68 offer does not 
moot a lead plaintiff ’s claim even if  the offer provided the Plaintiff  with 
complete relief.

• A rejected Rule 68 offer is the same as any other unaccepted settlement 
offer – it has no legal force.



Campbell-Ewald’s Dissent

• Article III Standing Issue versus 
Contract Issue

• What if  a Defendant tenders payment 
of  full relief ?
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Post Campbell-Ewald: Testing 
the Dissent’s Theory
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Cases that follow Campbell-Ewald’s Dissent 

• Piyapat Ponsurayamas v. Teppo Partners L.P., 2016 U.S. Dist. LEXIS 195094 
(N.D. Tex. Aug. 10, 2016)

• Kaplan v. Fulton St. Brewery, LLC, 2018 U.S. Dist. LEXIS 79961 (D. Mass. 
May 11, 2018)

• Bais Yaakov of  Spring Valley v. Varitronics, LLC, 2016 U.S. Dist. LEXIS 
28974 (D. Minn. Mar. 1, 2016)



Cases that follow Campbell-Ewald’s Majority

• Chen v. Allstate, 819 F.3d 1136 (9th Cir. 2016)
• Brady v. Basic Research, LLC, 312 F.R.D. 304 (E.D.N.Y. 2016)
• Boger v. Trinity Heating & Air, Inc., 2018 U.S. Dist. LEXIS 197287 (D. Md., 

Nov. 16, 2018)
• Geismann v. ZocDoc, Inc., 909 F.3d 534 (2d. Cir 2018)
• Gammella v. P.F. Chang’s China Bistro, Inc., 482 Mass. 1 (Apr. 12, 2019)



Stopping the Meter on Attorneys’ Fees after an 
Offer of  Judgment is Rejected

• Marek v. Chesny, 472 US. 1 (1973)
• Gurule v. Land Guardian, Inc., 912 F.3d 

252 (5th Cir. 2018)
• Thomas v. FTS USA, LLC, 2017 U.S. 

Dist. LEXIS 45217 (E.D. Va. Jan. 9, 
2017)
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Uzuegbunam v. Preczewski, 141 S.Ct. 792 (2021)

• Court held that nominal damages can sustain claims subsequently 
rendered moot due to intervening circumstances.

• Raises two issues:
• Whether the implication that nominal damages can sustain an otherwise moot 

case will expand the functions of  federal courts; and
• Whether defendants can moot otherwise colorable cases by voluntarily paying 

nominal damages.



Uzuegbunam’s Dissent

• Chief  Justice Roberts Dissented
• Nominal damages alone cannot preserve a live controversy because they 

do not afford effectual relief  to a plaintiff
• When a court awards nominal damages even though a plaintiff  alleges 

neither actual damages nor the prospect of  future injury, he argued, it 
acts “not as an Article III court, but as a moot court.”

• Effects on Rule 68 Offers of  Judgment 



Questions?
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