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What You’ll Get From Today’s Webinar

New Market Tax Credits Basics
CDFI Guidance and Developments
Structuring a New Markets Tax Credit deal
What are the key structural issues? 
Examination of the Unwind strategies
What does a nonprofit board need to know? 
How to minimize COD income
Twinning NMTCs and Opportunity Zones 
Overview of HTCs
HTC recent legislative changes and IRS regulations
Twinning NMTCs and HTCs
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New Markets Tax Credit Program Key Terms

Community Development Financial Institutions(CDFI)
Low-Income Community (LIC)
Community Development Entity (CDE)
Qualified Equity Investment (QEI)
Qualified Low-Income Community Investment (QLICI)
Qualified Active Low-Income Community Business (QALICB)
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New Markets Tax Credits – Program History

The NMTC Program was authorized under the Community 
Renewal and Tax Relief Act of 2000, and has been subject to 
reauthorization since 2006. 
Most recently, the Taxpayer Certainty and Disaster Tax Relief Act 
of 2019 provided $5 billion in NMTC Allocation authority for 
calendar year 2020.
In the 16 application rounds to date, the CDFI Fund has made 

1,254 allocation awards totaling $61 billion in tax credit 
authority. 
– Includes $3 billion in Recovery Act awards and $1 billion for 

recovery and redevelopment from Hurricane Katrina.
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New Markets Tax Credits Basics

Enacted in 2000 as an incentive to help spur economic and
community development with job creation in Low-Income
Communities (LIC)
Provides a credit against federal income taxes to investors that
make Qualified Equity Investments (QEI) into a Community
Development Entity (CDE)
– NMTC are awarded to CDEs, not to individuals or businesses
– A CDE is a domestic corporation or partnership that is an

intermediary vehicle for the issuance of loans, investments, or
financial counseling in an LIC
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New Markets Tax Credits Basics (continued)

CDEs use the proceeds of QEIs to make Qualified Low-Income
Community Investments (QLICI) in Qualified Active Low-Income
Community Businesses (QALICB)
– QLICIs include, among other things, investments in businesses and

real estate projects in LIC
– Qualified projects are projects that are in LIC based on the 2010

census
In general, a QALICB does not receive a tax credit but instead
receives cash up-front to reduce its cash investment in its
project(s)
At the end of the day it is a financing tool for qualified projects
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Who Qualifies for NMTC Financing?

Qualified Active Low-Income Community Business
– A business (profit or not for profit) that develops or rehabilitates:
 commercial, industrial, retail and mixed-use real estate projects in a LIC
 community facilities, such as charter schools or health care centers in a LIC
 for-sale housing units located in LIC

Qualified Projects
– Asset Purchases – large capital expenditures for assets used in the business

that will typically result in creation of jobs or retention of jobs
– Development – new development or expansion of real estate
– Ongoing Business Operations – i.e. inventory, operating supplies, etc.
– Combination of one or more of the above
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What type of projects qualify
What type of projects  are CDEs looking or 
Where are they projects located
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Is the location qualified for the NMTC program

Distressed
– To be eligible for NMTC financing, businesses being financed must, 

at a minimum, be located in designated low-income communities, 
defined by U.S. Census data as census tracts with a poverty rate of 
at least 20 percent or with median family incomes that do not 
exceed 80 percent of area median income, qualifying such 
businesses as Qualified Active Low Income Community Businesses 
(QALICBs).
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Is the location qualified for the NMTC program

Severely Distressed Primary
– The CDFI Fund pinpoints three indicia of higher distress that could 

satisfy the determination of eligibility on their own:
Severe distress: Poverty rate greater than 30 percent; median family income 
not exceeding 60 percent of statewide median; or unemployment rates at 
least 1.5 times the national average
Targeted populations as permitted by the Internal Revenue Service and related 
CDFI Fund guidance to the extent that businesses are 60 percent owned by 
low-income persons, at least 60 percent of employees are low-income 
persons, or at least 60 percent of customers are low-income persons
Qualified non-metropolitan counties



15

Is the location qualified for the NMTC program

Severely Distressed Secondary
– Additional indicia require at least two of the following indicia of 

higher distress to satisfy the determination:
Poverty rate greater than 25 percent; median family income not exceeding 70 
percent; or unemployment rates at least 1.25 times the national average
Federally designated Empowerment Zone, Enterprise Community or Renewal 
Community
SBA designated HUB Zone, when NMTC financing will support businesses that 
obtain HUB Zone certification by the SBA
Brownfield sites as defined under 42 U.S.C. 9601 (39)
Area encompassed by a HOPE VI redevelopment plan
Native American or Alaskan Native areas, Hawaiian Homelands, or 
redevelopment areas by the appropriate Tribal or other authority
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Is the location qualified for the NMTC program

Severely Distressed Secondary
– Additional indicia require at least two of the following indicia of 

higher distress to satisfy the determination (Continued):
Areas designated as distressed by the Appalachian Regional Commission of 
Delta Regional Authority
Colonias areas as designated by the U.S. Department of Housing and Urban 
Development
Federally designated medically underserved area, when NMTC financing 
activities will result in the support of health-related services
State Enterprise Zone, or other similar state/local programs targeted towards 
economically distressed communities
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Is the location qualified for the NMTC program
Severely Distressed Secondary
– Additional indicia require at least two of the following indicia of 

higher distress to satisfy the determination (Continued):
Counties for which the Federal Emergency Management Agency has issued a 
"major disaster declaration" and made a determination that such county is 
eligible for both "individual and public assistance" provided that initial 
investment be made within 24 months of the disaster declaration
Businesses certified by the Department of Commerce as eligible for assistance 
under the Trade Adjustment Assistance for Firms program
Businesses located in food deserts under the Healthy Food Financing Initiative 
definition (USDA-ERS) to the extent NMTC financing will increase access to 
healthy food

Not Eligible
– None of the above apply
– *Targeted Populations



18

What types of projects are CDEs looking for?

By Industry
– Grocery/healthy foods related
– Healthcare
– Manufacturing
– Retail
– Educational facilities
– Community facilities
– Mixed-use

By Community Benefit
– Job creation/retention
– Minority impact
– Union jobs
– New/increased services
– Increased revenue to low-

income community
– Energy 

efficient/Environmentally 
friendly
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Targeted States

ALL 50 states as well as US Territories qualify for NMTC
The CDFI Fund has identified the following states and territories 
as priority targets for deployment of allocation:

– Alabama (2018)
– Florida
– Georgia
– Idaho (2019)
– Indiana (2018)
– Kansas
– Nevada
– Tennessee
– Texas
– Virginia (2019)

– West Virginia
– Wyoming
– Puerto Rico
– Guam
– Northern Mariana Islands
– US Virgin Islands
– American Samoa 
– Federal Indian Reservations, Off-

Reservation Trust Lands, Hawaiian 
Home Lands, and Alaska Native 
Village Statistical Areas
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CDFI Guidance – Recent updates

When was the allocation announcement made?
– Awards for 2019 were announced July 15, 2020
When will the 2020 round be opened?
– The CY 2020 application opened on September 22, 2020 due to a 

combination of the COVID-19 pandemic and the delay in 2019 
allocation announcement. The application deadline is November 16, 
2020.

– The awards for 2020 are expected to be announced in Summer 2021.
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Important Updates 
The CDFI Fund has issued important updates to the compliance 
guidance and allocation application in response to the COVID-19 
pandemic.

Extension of the 24 month look-back to 36 months
– After feedback from CDEs that the 24 month look-back created 

obstacles for projects plagued with COVID-related delays to 
construction or permitting, the CDFI Fund extended the look-back 
period to 36 months for QLICIs closed through May 31, 2022
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Important Updates (Cont’d)
IRS Guidance on COVID-19 Pandemic Relief for CDEs and QALICBs
– In June, the IRS released Notice 2020-49, providing relief on 

deadlines and time-sensitive requirements for CDEs and QALICBs 
that fall between April 1, 2020 and December 31, 2020.

– Relief was provided in the following areas:
QLICI deployment – temporary relief from the 12-month requirement 
Reinvestment
Construction of real property
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Important Updates (Cont’d)
Application FAQ #43: How will the CDFI Fund evaluate changes in 
an Allocatee's business strategy in response to the COVID-19 
pandemic in terms of compliance with and future eligibility for 
the NMTC Program?
– If a CDE would like to use more than 30% of its allocation on 

activities outside the business strategy outlined in its allocation 
agreement, the CDE can make the case for amending its allocation 
agreement through a service request through AMIS.

– Note: This COVID-19 pandemic exception only applies to CY 2017, 
2018, and 2019 NMTC Allocations.
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Updates and Clarifications to 2020 NMTC Application
Question 19: Applicants are asked to describe the similarity between their 
track record in Exhibit B and the types of businesses to which they plan to 
provide QLICIs. The CDFI Fund was asked how a change in business 
strategy would be considered given the impact of the COVID-19 
pandemic. 
– The CDFI Fund understands that some portion of an Applicant’s proposed business

strategy may shift, compared to an Applicant’s track record, to respond to the COVID-
19 pandemic and changing community priorities. Such changes in business strategy
may lead an Applicant to propose to invest a portion of its requested allocation in
activity types or QALICB types that it may not have recent experience with based on
the activity in Exhibit B. An Applicant will score more favorably to the extent that at
least 70% of the Applicant’s pipeline is supported by a track record of loans and/or
investments that include similar activity types and QALICB types in Q.19 and Exhibit B.
If the Applicant proposes to shift a portion of its business strategy due to COVID-19,
then the Applicant must explain how the COVID-19 pandemic affected the activity
types or QALICB types it intends to pursue in Q.17.
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Detailed Explanation of a NMTC Transaction
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NMTC Pricing  and the Covid-19 Impact

Pre-Covid vs. Today vs. Post-Covid
Investors with allocation
Investors without allocation
– Experienced
– Expanding/targeting  footprint
– New to the industry
What drives pricing
– Investor clients vs. non-clients
– Community impacts
– CRA need
– Timing
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Leveraged NMTC transaction $10M example (.70 credit price)

Leveraged Lender 

QALICB
(Single Purpose Entity)

Leveraged Lender 
Receives collateral 
assignment of the 
Investment Fund’s interest 
in Sub-CDE

Sub CDE 
Makes Loan A to QALICB 
= $7,270,000

Sub CDE 
Makes Loan B to QALICB = $2,230,000

Leveraged Lender
Makes  Leveraged 
Loan  = $7,270,000

NMTC Investor 
Makes Equity 
Investment = 
$2,730,000

NMTC Investor 
Receives tax credits of 
$3,900,000 over 7 years

Sub CDE 
Issues tax credit certificates  
worth $3,900,000 over 7 years  
to Investor

Investment Fund
Makes a QEI = $10,000,000

CDE
Provides NMTC Sub-
allocation  to Sub CDE = 
$10,000,000 and $1000 
cash

CDE
Earns closing/project fees 
via Sub CDE = $500,000  

99.99% 
LP 
interest

100%  interest

.01% GP 
interest

Put/Call Agreements

New Markets Tax 
Credit Investor

(Bank)

**Confidential  – For Internal Discussion Purposes Only** 

Investmen
t Fund

Subsidiary 
CDE

Community 
Developmen

t Entity
(Allocatee)

QLICIs
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Leveraged NMTC transaction: Loans and Equity

• The Investor provides an equity investment into the Investment Fund and in return receives tax credit 
certificates allowing them to take 39% of their investment over a 7 year period

– The credit price is determined prior to the setup of the transaction
• Simultaneously, the Leveraged Lender makes a loan to the Investment Fund equal to the Allocation 

amount less the Investor’s equity
• A Put/Call Agreement is entered into between the Investor and QALICB (or one of its related entities), 

which will obligate that entity to purchase the Investor’s interest in the Investment Fund if the Investor 
exercises the Put Option. This is typically a nominal fee, usually around $1,000.

• As protection, if the Investor doesn’t exercise the Put Option, the entity has the option to exercise its 
Call Option to force the Investor to sell it’s interest in the Investment Fund to the entity for FMV of the 
Investment Fund.

Leveraged Lender 

Leveraged Lender 
Receives collateral 
assignment of the 
Investment Fund’s interest 
in Sub-CDE

Leveraged Lender
Makes  Leveraged 
Loan (Loan A) = 
$7,270,000

NMTC Investor 
Makes Equity 
Investment (Loan B)
= $2,730,000

NMTC Investor 
Receives tax credits of 
$3,900,000 over 7 years

100%  interest

Put/Call Agreements

New Markets Tax 
Credit Investor

**Confidential  – For Internal Discussion Purposes Only** 

Investmen
t Fund
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Leveraged NMTC transaction: CDE Sub Allocation
• The Investment Fund now holds $10,000,000 (from the Investor’s equity investment and the 

Leveraged Lender’s loan)
• The Investment Fund makes a QEI (qualified equity investment) into the Sub CDE
• The CDE provides the sub allocation to the Sub CDE, which in turn issues tax credit authority 

back up the structure (to the Investor)
• The CDE takes back a fee (taken from the B loan proceeds)

CDE
Provides NMTC Sub-
allocation  to Sub CDE = 
$10,000,000

CDE
Earns closing/project fees via 
Sub CDE = $500,000  

99.99% 
LP 
interest

.01% GP 
interest

Investment Fund
Makes a QEI = $10,000,000

Sub CDE 
issues tax credit certificates  
worth $3,900,000 over 7 years  
to tax credit Investor

**Confidential  – For Internal Discussion Purposes Only** 

Investmen
t Fund

Subsidiary 
CDE

CDE
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Leveraged NMTC transaction: QLICI Loans to the QALICB
• QLICIs: The Sub CDE will make 2 loans to the QALICB – Loan A and Loan B
• Loan A is equal to the leveraged loan provided by the Leveraged Lender. Loan B is equal to 

the Investor equity less the CDE fee
• Interest only payments are made over the 7 year compliance period

– The A loan interest passes through the structure to the Investment Fund so it can pay its debt service 
on the Leveraged  Loan

– The B loan interest is distributed to the CDE to cover its asset management, tax and audit expenses.  If 
there are tax and audit fees at the Investment Fund level those are distributed to the Investment Fund.

• A Put/Call Agreement is entered into between the Investor and QALICB (or one of its related 
entities), which will obligate that entity to purchase the Investor’s interest in the Investment 
Fund if the Investor exercises the Put Option. This is typically a nominal fee, usually around 
$1,000.

• As protection, if the Investor doesn’t exercise the Put Option, the entity has the option to 
exercise its Call Option to force the Investor to sell it’s interest in the Investment Fund to the 
entity for FMV of the Investment Fund.

QALICB
Sub CDE 
Makes Loan A to QALICB = 
$7,270,000

Sub CDE 
Makes Loan B to QALICB = $2,230,000

Subsidiary 
CDE QLICIs
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CDE

Subsidiary 
CDE

Leveraged NMTC transaction: Unwinding the NMTC 
Structure

New Markets Tax 
Credit Investor Leveraged Lender

$1,000

0.01% GP 
Interest

100% Interest

Redemption of 
99.99% interest 
in Subsidiary 
CDE

Redemption of 
interest in 
Investment Fund 
for Loans A and B

Put/Call Option

QALICB

$7,270,000  
A Loan

$2,230,000    
B Loan 

Step 1: Investment Fund 
redeems its 99.99% 
interest in the Sub CDE 
for the A Loan and B 
Loan receivables

Investmen
t Fund



32

Leveraged NMTC transaction: Unwinding the NMTC 
Structure

New Markets Tax 
Credit Investor Leveraged Lender

QALICB

$1,000

100% Interest

Put/Call Option

$7,270,000  
A Loan

$2,230,000    
B Loan 

Step 2:  If the Investor exercises its put 
option  $1,000* is paid by an entity 
related to the QALICB to the Investor.  
Typically the  related entity is also the 
Leveraged Lender .

*Some put options may exceed $1,000; 
it is a case by case basis.

Investmen
t Fund
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Leveraged NMTC transaction: Unwinding the NMTC 
Structure

Leveraged Lender

QALICB

$7,270,000 
Loan A

$7,270,000 
Loan A

$2,230,000  
Loan B 

$2,230,000  
Loan  B

Step 3:  When the put option is exercised 
the QALICB will have cancellation of debt 
income related to the B Loan (since it was 
debt owed to an unrelated third party that 
was acquired by a related entity)*

Step 4: QALICB can collapse the remaining 
structure

*QALICB will need to discuss tax impact with 
their tax and audit provider

Investmen
t Fund

100% Interest
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NONPROFIT RISKS/NMTC

1. Meet with NP Board in advance and explain risks:
(a) guaranty obligations if any, recapture 

risks/indemnification
(b) Net benefit of transaction, especially if Equity Investor 

doesn’t exercise the Put.  Cost of exercise of Call.
2. Potential UBIT on exit; location in a QCT isn’t enough.
3. Agreement in advance on the Leverage Loan being forgiven at end 

of the compliance period
4. Examine CDE fees.
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KEY STRUCTURAL ISSUES:  TRAPS FOR THE UNWARY

1. If the QALICB is structured as a LLC, with multiple parties or 
members, and taxed as a partnership the OA should contain 
specific language covering the allocation of the COD income, if any.  
It is important to define “Refinancing Proceeds” relative to exercise 
of a put.

2. A “straw party” should not be used to acquire the equity interest 
pursuant to the exercise of the put.  The approach may backfire on 
the QALICB under the related party rules, i.e., direct or indirect 
acquisition of debt.

3. A Phase II NMTC funding should be anticipated by a QALICB 
operating business/plant expansion/purchase of additional 
equipment in manufacturing.  The closing documents in Phase I 
NMTC should include language to allow Phase II without the 
consent of the Phase I CDEs.
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STRUCTURAL ISSUES: CONTINUED

4. If the equity investor does not exercise the put at the end of the 
Compliance period (7 years), tax counsel should discuss the 
downside of having to exercise the call (and the possible increased 
costs to the QALICB).

5. In the case of a NonProfit QALICB, there may not be an 
“understanding” or “anticipation” that the Leverage Loan will be 
forgiven at the end of the 7-year Compliance Period.

6. The closing documents should designate which party or parties 
bear the cost of the various steps of the unwind-put exercise, 
redemption of investor interest in CDE, assignment of loan 
documents, various assignment documents.  Which party is in 
charge of an audit and/or preparation of the tax returns for the 
year of unwind?  Are there any outstanding amounts due from the 
QALICB or any remaining reserves?

37



© 2020 BLANK ROME LLP. ALL RIGHTS RESERVED. PLEASE CONTACT BLANK ROME FOR PERMISSION TO REUSE.

MORE STRUCTURAL ISSUES

7. The parties should not forget to dissolve the Investment Fund after 
acquiring the investor interest pursuant to the put and notify 
registered agent of dissolution, and withdraw any foreign 
registrations for the Fund (to avoid ongoing fees).

8. The parties should plan in advance (at least 6 months prior to the 
exercise) to be involved in the unwind process.  Do the accountants 
need to be involved?  Do the lawyers need to be involved? Are 
opinions required?  How is a “significant modification” of the loan 
to be handled?

9. What issues arise if the Leverage Loan remains outstanding post-
unwind, e.g., how does the mortgage, guaranty or other 
collateral/security originally granted to the Sub-CDE get conveyed 
to the Leverage Lender?
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UNWIND EXIT STRATEGIES:  7-YEAR STRATEGY:  PUT-CALL OPTIONS, 
PLANNING OPPORTUNITIES TO MITIGATE BURDENS OF TAX 
CONSEQUENCES AT EXIT

At the end of the 7-year compliance period, when the 
investor has received all the NMTCs for which it is eligible, it, 
along with the CDE, will likely want to unwind the transaction 
and exit the structure.

This is typically accomplished through the use of a 
“put/call” technique that generates a subsidy or grant 
equivalent to the QALICB.
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NEGOTIATING THE PUT-CALL STRUCTURE

• There is often tension manifested between the equity investor and 
the QALICB in negotiating the put/call structure.  Equity investors are 
interested in protecting the value of their cushion while the QALICB is 
interested in “assurance” that the investor will indeed exercise the 
put and may attempt to use techniques that would devalue the call 
(through the use of a fair market value formula, annual interest 
accruals and a significant partial payment in year 7).  The investor, 
however, wants to be assured that it will be treated as the owner of 
the equity piece.
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PUT EXERCISE

• Under one version of this technique, the investor has the right to 
require the QALICB, over a specified period, to purchase the 
investor’s interest in the Fund for a specified price (the “put”).  In the 
event the put is not exercised, the QALICB (or an affiliate) has the 
right to purchase the investor’s interest in the Fund over a specified 
period for fair market value (the “call”).

• The put and call will likely be priced substantially below the investor’s 
original investment in the Fund.
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NET BENEFIT OF PUIT-CALL EXERCISE

• If either the put or the call are exercised, the investor would be 
removed from the structure.  An affiliate of the QALICB typically 
would be substituted in place of the investor, thereby controlling the 
Fund, and would take steps to redeem the managing member of the 
CDE.  The result here is a net benefit to the project measured by the 
amount of the investor’s original funds less fees, professional and 
administrative costs and the price of the put/call.
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LEVERAGE LENDER MAY BE REPAID WITH QLICI A NOTE

After the investor is removed, the QALICB may then cause the 
Fund to liquidate the CDE, often using the QLICI “A” Note previously 
held by the CDE to repay the leverage lender, and subsequently 
liquidate the Fund, leaving the QALICB on its own and the leverage 
lender holding the A Note.
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LEVERAGE LENDER AS A CHARITY

• In the event that the leverage lender is controlled by a §501(c)(3) 
entity or is itself a charity, it may decide to forgive all or a portion of 
the leverage loan at the end of the compliance period, but it must 
not be legally obligated to do so at inception.
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REFINANCE OF THE SUBJECT PROPERTY

The QALICB may repay or “refinance” the property and use the 
funds it receives to repay to the Sub-CDE the QLICI A note that mirrors 
the leverage loan (but not the QLICI note that mirrors the investor’s 
equity, less fees).  The Sub-CDE will then distribute the cash to the 
Investment Fud which use the funds received to repay the leverage 
lender.

Note:  As to the assurance that the equity investor (often a 
National or regional bank) may exercise the put (nominal price), there 
is additional concern at the QALICB level that there could be a change 
of administration and attitude by the investor at the end of the 
compliance period as compared to its present intent, especially by an 
institutional investor, who may decide not to exercise the put.
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CANCELLATION OF INDEBTEDNESS – COD INCOME

• Discharge of indebtedness:  under Section 61(a)(12) a discharge of 
indebtedness, for example, by the debtors acquisition of its own debt 
for less than the principal amount of the debt, constitutes gross 
income to the debtor.   Under Code Section 108(e)(4)(A) for purposes 
of determining income of the debtor of the discharge of 
indebtedness the acquisition of debt by a party “related” to the 
debtor is considered to be the acquisition of indebtedness by the 
debtor.

• If the QALICB has operating losses, it may offset COD ordinary 
income.
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RELATED PARTY ISSUES

• If not, the B Note could be payable in 25-30 years which would defer 
the taxability.  However, the QALICB would need to pay interest 
annually during the life of the Note.

• Related party acquisition uses the attribution and constructive 
ownership rules under Section 267(b) or 707(b)(1).
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QUALIFIED REAL PROPERTY BUSINESS INDEBTEDNESS

• Exception for qualified real property business indebtedness which 
would allow income realized pursuant to the related party rule to be 
excludable from gross income to the extent provided in Section 
108(a), whereby gross income does not include discharge from 
indebtedness income if a taxpayer is not a C-corporation and the 
discharge indebtedness is “qualified real property business 
indebtedness.”

• Use of equity rather than debt.
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CHARITABLE CONTRIBUTION BY FOR-PROFIT

• Use of nonprofit as QALICB or leverage lender:  no UBIT realized if 
project is substantially related to the exempt function, such as relief 
of the poor, underprivileged, relieves the burden of government, etc.

• For-profit QALICB (or affiliate) may consider making a charitable 
contribution of all of its rights, title, and interest under the put/call 
agreement.

• There is an issue as to whether the members of the QALICB will be 
entitled to a charitable contribution deduction.  Moreover, before 
accepting the donation a charity would need to get board approval 
and potentially be prepared to fund the put or call.
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MODIFICATION OF A NOTE

• It is important to recognize that the board of the charity would need 
to approve any modification of the terms of the B Note, which would 
have to satisfy the impermissible private benefit rules.  See Sanders, 
Joint Ventures Involving Tax Exempt Organizations (John Wiley©).

• If we assume that the purchaser is comfortable taking a charitable 
contribution deduction on its tax return based on the difference 
between the fair market value and the put price, it would likely to 
raise an IRS audit issue in view of the significant amount of the 
deduction.  However, the members of the purchaser could decide to 
report a reduced charitable contribution to lessen the likelihood of 
an IRS examination of the contribution.
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SIGNIFICANT MODIFICATION OF DEBT

• It is important to note that debt restructuring, which is common 
among financially troubled debtors, may have income tax 
consequences to the QALICB.  It may result in a deemed taxable 
exchange of the old debt instrument for the new debt instrument 
triggering recognition of COD income.

• In this regard, §1.1001-3 of the Treasury Regulations provides various 
tests to analyze whether debt modification is significant and will 
often be triggered by changes in yield, changes in payment and 
timing, amount others.  In this regard, a change in yield is most 
important because it will occur if the yield varies from the annual 
yield on the unmodified debt (determined as of the modification 
date by more than the greater of (1) one-quarter of 1 percent (25 
basis points) or (2) 5 percent of the annual yield of the unmodified 
debt (0.05 x annual yield)).  See Reg. §1.1001.

51



© 2020 BLANK ROME LLP. ALL RIGHTS RESERVED. PLEASE CONTACT BLANK ROME FOR PERMISSION TO REUSE.

MODIFICATION OF B NOTE:REDIUCED YIELD

• Assuming that the purchaser under the put or call assigns all of its 
interest to a §501(c)(3) organization, it may propose to modify the 
terms, especially in the case where the B Note has more than 20 
years before principal is due following the end of the compliance 
period.

• In summary, as to the members of the QALICB, any significant 
reduction that is a moratorium on annual interest or a deferral of 
interest payments for a number of years is likely to be treated as a 
significant debt modification (because it would be greater than 25 
basis points or 5 percent of the annual yield).  The effect of this may 
be to trigger COD income to the debtor unless it can be shown that 
the adjusted payments on the modified debt would not result in a 
reduced yield over the remaining life of the B Note.
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RENEGOTIATE WITH CHARITY POST-CONTRIBUTION

• To conclude, among the alternatives in the event that the QALICB 
members are unwilling to recognize COD income at the end of the 
compliance period; the purchaser  may be able to negotiate with the 
charity a reduction in the annual interest for, say the first five years, 
with an increase in the rates at the back end of the term, so that the 
overall yield on the debt remains the same

• The members may be able to negotiate a deferral as to the exercise 
date in the put/call agreement with the equity investor – in effect, be 
able to “kick the bucket.”
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OTHER ALTERNATIVES

• Note that the affiliate could consider contributing its rights to a trust 
for the benefit of the QALICB members’ children, but not only would 
there be a gift tax issue, but also the trust would be treated as a 
related party with all COD implications.

• Finally, the affiliate could assign the put/call agreement to an 
unrelated party (at least 50 percent owned by an unrelated party 
such as a brother-in-law or sister-in-law, with the members’ children 
owning 49 percent or less); however, this would have gift tax 
implications both at the initial assignment and subsequently if the 
majority owner attempts to reassign ownership of the B Note to the 
members at a later date.
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TWINNING OF OPPORTUNITY ZONE FUNDS WITH NMTCs

• In the NMTC structure, the Sub-CDE will become certified as a QOF.
• The QALICB will become a QOZB.

LEVERAGE 
LENDER

INVESTMENT 
FUND

EQUITY 
INVESTOR
NMTC - OZF

SUB-CDE
QOF

CDE
(Managing 
Member)

QALICB
QOZB

EQUITY 
QLICI
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OTHER REQUIREMENTS

• QLICI’s must be “equity” not loan; subject to approval by CDFI Fund 
(“business strategy”)

• Issue regarding application of “Reasonable Expectation” safe harbor 
(assuming QLICI’s are majority equity interest.

• Need sufficient basis to absorb required NMTC basis adjustment.
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• Historic tax credit overview

• Key HTC guidance and regulations

• Twinning Historic Tax Credits and New 
Markets
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Rehabilitation Tax Credits
1.

20%
Tax Credit

National
Register

www.nps.gov/subjects/nationalregister 

Listed in National Register (20% Credit)

–OR–

Historic Tax Credit Overview
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20%
Tax Credit

Significan

district!

Significan
t to 
district!

Secretary of the Interior

National
Register

www.nps.gov/subjects/nationalregister 

Rehabilitation Tax Credits
1. Listed in National Register (20% Credit)

–OR–

Historic Tax Credit Overview
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Rehabilitation Tax Credits
1. Listed in National Register (20% Credit)

–OR–

Located in a Registered Historic District
AND is listed as being of significance to that 
district (20% Credit)

Certified Historic Structure

20%
Tax Credit

Historic Tax Credit Overview
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Historic Tax Credit Overview

Application Process
• Consists of the preparation of Historic Preservation Certification Application -

Form 10-168 (Rev 2011)

o Part 1 – Evaluation of Significance

o Part 2 – Description of Rehabilitation

o Part 3 – Request for Certification of Completed Work

o All parts of the application are submitted to the SHPO where staff
members review the application for completeness and accuracy

o SHPO then sends application to NPS with recommendation
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Acquisition

Exterior demolition

Rehab of existing building

Enlargement

Furniture, fixtures, etc.

Other costs

Total costs

155,000

47,400

8,450,000

200,000

47,600

100,000

9,000,000

$47.4k

$47.6k$200K$8.45 mil

Qualified Rehabilitation Expenditures

Upon which costs are the tax 
credits calculated?

$

$

Qualified Rehabilitation Expenditures (QREs)

Historic Tax Credit Overview – How are HTCs calculated
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$1.50M

Qualified Rehabilitation Expenditures

Tax credit %

Tax Credits

Investor %

Price per credit

Equity

8,450,000

20%

1,690,000

99.00  

0.90

1,505,790

$

x

$

x

x

$

Equit
y

Qualified Rehabilitation Expenditures (QREs)

16.7
%Total Costs

$9 Mil

Historic Tax Credit Overview – Equity Syndication
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Historic Tax Credit Overview

Qualified Rehabilitation Expenditures
• QREs include amounts incurred by a taxpayer in connection with the

rehabilitation of a qualified rehabilitated building that are real property
improvements made to the building and depreciated using either a 15, 27.5 or
39 year recovery period

• Generally includes:
 Hard costs (exclusive of personal property costs and site improvements)
 Some portion of legal and accounting costs 
 Development fees
 Permits and fees
 Architectural & engineering fees
 Interior demolition 
 Construction period interest, taxes and insurance
 Various other soft costs
 “Additions” but not “enlargements” 
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

Revenue Procedure 2014-12

• Established a framework or “safe harbor” for HTCs
investments and for partnerships to allocate HTCs to their
partners

• Issued by the IRS in response to the industry’s request for
guidance after the Historic Boardwalk Hall case

o Court determined that “because [the investor] lacked a
meaningful stake in either the success or failure of the
[partnership], it was not a bona fide partner.”
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines (Continued)

• Minimum Principle Interest
o Principle/managing member must have a minimum of 1%

interest in each material item of the partnership’s income, gain,
loss, deduction and credit at all times.

• Minimum Investor Interest
o Investor must have a minimum interest in each material item of

the partnership’s income, gain, loss, deduction and credit of at
least 5% of its largest ownership percentage in such items.

• Profit Expectation
o Investor Member’s partnership interest must constitute a bona

fide equity investment.
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines (Continued)
• Reduction of Investor Interest

o Investor Member’s interest may not be reduced by fees, lease terms or other
arrangements that are unreasonable compared to RE developments that do not
qualify for HTCs.

o Investor Member’s interest may not be reduced by disproportionate rights to
distributions or issuance of partnership interest for less than FMV consideration.

• Lease Terms and Agreements
o Sublease agreement from the Master Tenant back to the Landlord must be

required by 3rd party unrelated to the principals of the entities.
o Duration of sublease agreement must be less than the duration of the master

lease

• Minimum Investor Investment
o Investor Member must make and maintain an investment equal to at least 20% of

the investor member’s total expected capital contributions as of the date the
building is PIS
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines (Continued)

• Minimum Commitment
• At least 75% of the Investor Member’s total expected capital contributions must be

fixed in amount before the building is PIS and must be determinable obligations
that are not contingent in amount or certainty of payment.

• Permissible Guarantees
The principal and the partnership may make the following unfunded guarantees to the
investor:

1. Guarantees to perform any acts necessary to claim HTCs
2. Guarantees to avoid any acts that would cause the partnership to fail to

qualify for HTCs or that would result in a recapture of HTCs
3. Guarantees that are not impermissible according to Rev. Proc. 2014-12

Examples of permissible guarantees include completion guarantees, operating deficit
guarantees, environmental indemnities and financial covenants.
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines (Continued)

• Impermissible Guarantees

• No person involved in any part of the rehabilitation transaction may
guarantee or insure the following:
o The investor member’s ability to claim HTCs, the cash equivalent of

the credits or the repayment of any portion of the investor’s
contribution due to inability to claim credits in the event that the IRS
challenges the partnership structure;

o That the investor member will receive partnership distributions or
considerations in exchange for its partnership interest (other than for
a fair market value sale right);

o To pay the investor member’s costs or indemnify the investor
member if the IRS challenges the investor member’s claim of HTCs;
or

o Any funded guarantee that would otherwise be permissible
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines 

• Loans
o The principle, the developer, and master tenant may not loan any

funds to an investor to invest in the partnership or may guarantee
any debt connected to that investment.

• Purchase Rights
o Neither the principle nor the partnership may have a call option or

agreement to purchase the investor’s interest in the partnership.
• Sale Rights

o The investor member may not contractually require the principle
to purchase the investor’s interest in the partnership for a price
greater than the fair market value of the interest at a future date.

o Puts are allowed / Calls are not allowed
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Safe Harbor Guidelines 

• Abandonment

o The investor may not acquire its interest in the partnership
with the intent of abandoning the interest after the
partnership completes the qualified rehabilitation.

• Allocation of Credits

o The HTC must satisfy the requirements of IRC Section
704(b) and must be allocated in accordance with Treas.
Reg. Section 1.704-1(b)(4)(ii).
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Key Historic Tax Credit Guidance and 
Regulations

Tax Act Changes to Rehabilitation Tax Credit
• The 10 percent non-certified rehabilitation credit for pre-

1936 buildings was repealed

• The 20 percent historic rehab credit previously claimed in
full in the year placed in service is now claimed ratably
over five years

o “RATABLE SHARE.— For purposes of paragraph (1), the ratable
share for any taxable year during the period described in such
paragraph is the amount equal to 20 percent of the qualified
rehabilitation expenditures with respect to the qualified
rehabilitated building, as allocated ratably to each year during
such period.’’
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

HTC Transition Rule

The Transition Rules to qualify for “old” historic tax credits:

• Tax Reform legislation created a transition rule for historic
properties which would be subject to “old” HTC rules

• Taxpayer Own or lease the property prior to 1/1/2018

• 24-month or 60-month substantial rehabilitation
measurement period selected by the taxpayer begins not later
than 180 days after the date of the enactment of this Act,
June 20, 2018
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

HTC Post Tax Reform
• If project does not qualify for transition rule, the amount of HTCs 

must be claimed ratably over a 5 year period.
• See below comparison for HTCs claimed under each scenario
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

HTC Transition Rule
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

HTC 50(d) FINAL REGULATIONS
What is 50(d) income?

 50 (d) income is “phantom income” recorded by the claimants of the HTC being
a partner in the master tenant entity in a lease-pass through HTC transaction
structure. 50(d) income is generally equal to the “excess depreciation” claimed
by the owners of the property due to the depreciable basis of the HTC building
not being reduced.

 This income requirement is an attempt to make the federal income tax
consequences in a pass-through transaction match a single tier transaction
structure

 In a direct HTC transaction, where the tax credits are claimed by the property owner, the
basis of the historic property is reduced by the amount of the HTC and each partner of the
property owner entity reduces its capital account and the basis of its partnership interest by
its share of the HTC.
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

HTC 50(d) FINAL REGULATIONS
• Treasury Regulation Section 1.50-1

o Originally published as proposed regulations in July 2016, these regulations provided guidance
regarding the income inclusion rules under Section 50(d).

o Final regulations adopted the proposed regulations without modification on July 19, 2019

o Under these regulations, the previous regulations under section 50(d)(5) were amended to
provide that:
 Section 50(d) income is a partner item not a partnership item.

 Section 50(d) income goes to the partner in the lessee that used the tax credits.

 Partners are not entitled to increase their bases in their partnership interests as a result of
the Section 50(d) income inclusion.

 Section 50(d) income will not increase capital accounts.

 Provides for the investor to report Section 50(d) income over the depreciable life of the
building, regardless of when it disposes its interest in the Master Tenant

o Applied to QREs placed in service on or after September 19, 2016
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Tax Act Changes to Historic 
Rehabilitation Tax Credit

Revenue Procedure 2020-58 
• Provides additional COVID-19 relied to tax relief to taxpayers in

satisfying the substantial rehabilitation test for the historic tax credit
(HTC).

• Taxpayers with a 24- or 60-month measuring period under the
substantial rehabilitation test ending on or after April 1, 2020, and
before March 31, 2021, now have until March 31, 2021, to satisfy the
test for claiming the HTC or qualifying under the transition rule
provided in tax reform legislation at the end of 2017.

• Provides the ability for projects with 24 month measuring periods to
extend their measurement period beyond 24 months and claim 1 year
credit even on qualified rehabilitation expenditures incurred through
12/31/2021 vs 12/31/2020 before this relief was granted
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
HTC Final Regulations 1.47-7
• The proposed regulations added sections 1.47-7(a) through (e) to address the rules for

the new five-year HTC.

o The proposed regulations were adopted as final without modification.

o Effective once published in the Federal Register.

• Calculating the HTC

o The regulations clarify that the HTC is determined in the taxable year the QRB is
placed in service and allocated over a five-year period for each of those five taxable
years, rather than creating five separate rehabilitation credits for a single QRB.

• Compliance Period

o When the HTC was amended to be claimed over five years, it was unclear if that
meant there were multiple tax credit periods, with each tax credit period
commencing when the HTC is claimed, thus five separate tax credit periods. The
regulations clarify that there is one five-year tax credit period, which starts from the
placed-in-service date of the QREs.
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
HTC Final Regulations 1.47-7
• Timing of Basis Adjustment

o The regulations provided examples to clarify the section 50(c)
basis adjustment is accounted for in the year the QRB is placed-
in-service for the full amount of the HTC determined.

• Income inclusion under Section 50(d)

o When the lessee is treated as owner and subject to an income
inclusion requirement (lease pass-through structure), the section
50(d) income is calculated on the full amount of HTC determined
in the year the QRB is placed-in-service and amortized ratably into
income over the shortest depreciable recovery life of the QREs
that gave rise to the HTC
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Tax Act Changes to Historic 
Rehabilitation Tax Credit
Other Changes Affecting HTC Properties from 
the CARES Act

• Provided a much-awaited technical correction for the recovery period of
qualified improvement property (“QIP”) from 39 years to 15 years
o 39-year recovery period was the result of a drafting error in the

Tax Cuts and Jobs Act (“TCJA”)

• The change in depreciable life also makes QIP eligible for 100% bonus
depreciation through 2022; however, cannot claim bonus depreciation
and HTCs on the same property (i.e. QIP)
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Twinning of HTC and NMTC

 The new markets tax credit (NMTC) is a credit to encourage
investment in low-income communities.

 Most businesses located in low-income communities could
qualify for loans or equity investments using the NMTC. Typical
businesses include: small technology firms, inner-city shopping
centers, manufacturers, retail stores or micro-entrepreneurs
and other non-residential real estate. Residential rental
property does not qualify as a qualified active low-income
business.

 The taxpayer will be eligible to claim a tax credit equal to 5
percent of its equity investment for each of the first three years
and a 6 percent credit for each of the next four years (39
percent total).
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Twinning of HTC and NMTC
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Side-by-Side HTC/NMTC Structure
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Twinning of HTC and NMTC

NMTC challenges with a twinned structure
 Compliance with Safe harbor guidance

o May require related party master sub-lease for commercial which will
require 3rd party unrelated to require this sub-lease

 Reliance on reasonable expectations for CDEs with equity investment
in project entity

o Is CDE deemed to be “related” to the QALICB -- Rules have changed!
o Test is performed after the QEI but before the QLICI is made
o Benefits – Allows CDEs to invest greater than 50% of the equity and

maintain greater than 50% capital or profits interest in QALICB and
not violate the allocation agreement

o Practical limitation – IRS Regulations – “Control” provisions for
reliance on “reasonable expectations” for QALICB status
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Twinning of HTC and NMTC

NMTC challenges and opportunities with a twinned structure (Continued)

 NMTC Exit implications - If HTC equity is leveraged, the investment fund will have no basis
in amounts loaned or contributed to leveraged lender and will be subject to cancellation
of debt income “COD”) such that total potential COD income includes both net NMTC
equity and HTC equity thus, otherwise accelerating income pick-up from HTC equity

 Master tenant making an equity investment in Leveraged Lender – helps with required
ownership differentiation between Leveraged Lender entity and property owner

 Structure requires interest to be paid between Leveraged Lender and Master Tenant which
adds more complexity via required to meet true debt test and address how additional
income is addressed in Master Tenant overall cash flow

 467 prepaid rent structure between Landlord and Master Tenant has complexities
 Complications with tax-exempt sponsors in utilizing HTCs – significant structuring

challenges
 Mixed use projects – must meet 20% income test at all times – meaning at all times

more than 20% of net revenues must be from non-residential sources; presents and
opportunity to use the integrated building rule test if multiple buildings are part of the
project.
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