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Anthony (Tony) L. Cochran is a Partner in the Litigation 
Practice in the Atlanta office of Smith, Gambrell & Russell, 
LLP. 

During the 45 years he has been practicing law in 
Atlanta, Mr. Cochran has represented many individuals 
and businesses on a wide variety of complex matters. He 
has tried dozens of jury trials in many areas of the law 
(both civil and criminal, federal and state).

Tony has encountered Rule 1006 summary charts in both 
criminal and civil cases, as recently as one month ago in a 
bench trial in federal court. 



Thomas D. Bever is a Partner in the Litigation Practice of 
Smith, Gambrell & Russell, LLP. 

Mr. Bever is a former federal prosecutor who focuses his 
practice on White Collar Criminal Defense and 
commercial litigation. He is listed in U.S. News The Best 
Lawyers in America© for Bet-the- Company Litigation, 
Criminal Defense for White Collar Crime and for 
Commercial Litigation. He was named the Best Lawyers® 
2017 Atlanta Criminal Defense: White-Collar “Lawyer of 
the Year” in Georgia. Mr. Bever has also been ranked as 
a Georgia Super Lawyer (Criminal Defense: White 
Collar) since 2005 and is listed in Chambers USA for 
White Collar Crime & Government Investigations. He has 
had a top AV Preeminent rating by Martindale Hubbell 
for more than 20 consecutive years. 



John G. McCarthy is the Office Managing Partner in New York for 
Smith, Gambrell & Russell, LLP, as well as a Partner in its Litigation, 
Intellectual Property, and the Commercial and Bankruptcy Law 
practices. 

Mr. McCarthy first and foremost is a trial attorney with extensive 
experience in federal and state court throughout the United States. He 
has participated in dozens of trials (jury and bench) in federal court, 
bankruptcy court and state court in Connecticut, New Jersey, New York 
and elsewhere. He has also participated in numerous evidentiary 
hearings for injunctive relief and in international and domestic 
arbitrations. He is a graduate of the National Trial Academy 
conducted by the ABA’s Tort Trial and Insurance Practice Section and 
the American Board of Trial Advocates. He was Chair of the Federal 
Litigation Section of the Federal Bar Association from 2016 to 2018 
and currently serves as its liaison to the FJC’s Advisory Committee on 
the Federal Evidence Rules. Mr. McCarthy is a former FBA Circuit Vice 
President and past Chapter President of its S.D.N.Y. Chapter.  Mr. 
McCarthy was appointed by the president of the NYC Bar Association 
to serve on a select working group examining litigation funding where 
he served as chair of one of the group’s committees.  Mr. McCarthy is 
AV rated in the Martindale Hubbell attorney rating system.



RULE 1006
What the Rule says is required -
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PRACTICAL USES FOR RULE 1006

Email, text messages, etc.
Cell phone records
Banking records, e.g., deposits and withdrawals
Business expense records
Billing records
Medical bills
Work logs
GPS location history
Complex tax case – United States v. Ray, 370 F.3d 1039, 1046 (10th Cir. 2004)

Use your imagination!

“voluminous writings, recordings, or photographs”
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REQUIREMENTS OF RULE 1006

United States v. Briscoe, 896 F.2d 1476 (7th Cir. 1990) (summary of tape-recorded conversations)

United States v. Miller, 954 F.3d 551 (2nd Cir. 2020) (summary chart of phone bills)

United States v. Dunnican, 961 F.3d 859 (6th Cir. 2020) (cell phone records)

United States v. Appolon, 695 F.3d 44 (1st Cir. 2012) (“reams of financial data”)

United States v. Brown, 822 F.3d 966 (7th Cir. 2016) (Western Union and MoneyGram money 
transfer records)

EEOC v. HBE Corp., 135 F.3d 543 (8th Cir. 1998) (200 employment applications)

Voluminous writings, recordings, or photographs 
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UNITED STATES V. APPOLON, 695 F.3D 44 (1ST CIR. 
2012) 

“The scheme itself was uncomplicated: appellants and 
their coconspirators arranged for straw buyers to 
purchase real property at the asking price, falsified 
mortgage loan applications for the straw buyers to 
obtain financing for an artificially-inflated purchase 
price, and pocketed the difference.”
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UNITED STATES V. APPOLON, 695 F.3D 44 (1ST CIR. 
2012) 

21 properties 
For each property:
two separate HUD-1 forms were created
oone form reflecting the actual purchase price
othe other reflecting the artificially-inflated price
a falsified mortgage loan application
purchase and sale agreement
IOLTA account for receipt and disbursement of funds
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UNITED STATES V. APPOLON, 695 F.3D 44 (1ST CIR. 
2012) 
Government Exhibit List 81 pages, single-spaced
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UNITED STATES V. APPOLON, 695 F.3D 44 (1ST CIR. 
2012) 
Government Exhibit List 81 pages, single-spaced
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UNITED STATES V. APPOLON, 695 F.3D 44 (1ST CIR. 
2012) 

1) One chart depicted for each of the 21 properties
a. Buyer and seller
b. Difference between actual sales price and the falsely-inflated

price
c. Proceeds through IOLTA account

2) Second chart listed the profit to each conspirator
3) Third chart showed wire transfers
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EXHIBIT 86
Recent Example of Summary
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EXHIBIT 86 
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REMEMBER RULE 1006 SAYS “SUMMARY, CHART OR CALCULATION”

United States v. Hemphill, 514 F.3d 1350 (D.C. Cir. 2008) (calculations involving “thousands of
transactions”; theft from union)

Moore v. Johns-Manville Sales Corp., 781 F.2d 1061 (5th Cir. 1986) (lists of “various job sites”)

United States v. Drougas, 748 F.2d 8 (1st Cir. 1984) (charts depicting telephone traffic between
homes, businesses and meeting places)

Use your imagination
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REQUIREMENTS OF RULE 1006

United States v. Scales, 594 F.2d 558, 562 (6th Cir. 1979) (it is not necessary that the documents
be so voluminous as to be literally impossible to examine)

United States v. Appolon, 695 F.3d 44, 61 (1st Cir. 2012) (practical standard based on trial
convenience – no precise test)

Cannot be conveniently examined in Court
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REQUIREMENTS OF RULE 1006

Make available or actually provide?
Air Safety, Inc. v. Roman Catholic Archbishop of Boston, 94 F.3d 1, 8 (1st Cir. 1996) (identify the 
summary, provide a list of the documents supporting the summary, and state when and where they 
can be reviewed; summary inadmissible – underlying documents not provided or made available; 
no reasonable convenient opportunity to review)

United States v. Jamieson, 427 F.3d 394, 409 (6th Cir. 2005) (making underlying documents 
available upon request is insufficient)

Coates v. Johnson & Johnson, 756 F.2d 524 (7th Cir. 1985) (business records made available before 
trial)

Make the materials available for examination at a reasonable time and place.
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REQUIREMENTS OF RULE 1006

“cannot be conveniently examined in court”

“And the court may order the proponent to produce them in 
court.”

Query what does “in court” mean in the era of remote trials?
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REQUIREMENTS OF RULE 1006

What if the underlying documents were created on legacy 
technology or can be only reviewed on certain types of 
equipment? How are those made available ”in court”?

Query what does “in court” mean in the era of remote trials?
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REQUIREMENTS OF RULE 1006

Accurate and complete summary, chart or calculation (Query who prepares?) (Remember Rule
602 requiring personal knowledge)

Of voluminous documents or electronic records (Query whether they are independently
admissible?)

That cannot be conveniently examined in Court (“Convenience” is in the eye of the Judge)
Make duplicates or originals of the records or documents available (Be proactive)
For examination or copying
At a reasonable time and place (Offer a definite day and time)
Be prepared to produce the records or documents in Court (Beware of virtual Court)
Lay a foundation to authenticate the summary, chart or calculation (with the witness who

prepared the exhibit)
Offer the exhibit into evidence (Query whether to show the underlying records to the jury, or

whether to introduce them into evidence?)

Checklist for Rule 1006
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PRACTICAL ADVISE

Use criminal cases where the Court allowed the Government to 
introduce some creative, expansive summary. If the Court is 
intellectually honest, it will have to allow you the same latitude 
in a civil case.

Apply Intellectual Honesty – “What is good for the Goose…”
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RULE 1006 SUMMARY 
v. 

RULE 611 ILLUSTRATIVE CHART

Rule 611
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THE JUDGE’S DISCRETION
Rule 611 – Advisory Committee Note
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THE JUDGE’S DISCRETION
Rule 611 – Advisory Committee Note

24

… the use of demonstrative evidence … and the 
many other questions arising during the course of a trial 
which can be solved only by the judge's common sense 
and fairness in view of the particular circumstances.



THE JUDGE’S DISCRETION
Rule 611 – Advisory Committee Note
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… the use of demonstrative evidence … and the many 
other questions arising during the course of a trial which 
can be solved only by the judge's common sense and 
fairness in view of the particular circumstances.



RULE 1006 SUMMARY 
v. 

RULE 611 ILLUSTRATIVE CHART

United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)

Rule 611
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RULE 1006 V. RULE 611
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)
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RULE 1006 OR RULE 611?
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)

28



RULE 1006 OR RULE 611?
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)
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RULE 1006 OR RULE 611?
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)
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RULE 1006 OR RULE 611?
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)

31

“It is apparent that the government in this case was not using the 
charts as surrogate evidence offered in lieu of voluminous 
underlying bank records, but rather was seeking to help the jury 
understand how various related records demonstrated a pattern 
of suspicious activity engaged in by the defendants. Thus, while 
the charts could have been shown to the jury under Rule 611(a), it 
was improper to have admitted them into evidence under Rule 
1006.”

933 F.3d at 311
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RULE 1006 OR RULE 611?
United States v. Oloyede, 933 F.3d 302 (4th Cir. 2019)

34

“it must be an objectively accurate summarization of the 
underlying documents, not a skewed selection of some of the 
documents to further the proponent's theory of the case”

933 F.3d at 311



RULE 1006 SUMMARY 
v. 

RULE 702 EXPERT OPINION
Rule 702
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RULE 1006 SUMMARY 
v. 

RULE 702 EXPERT OPINION
Rule 702
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RULE 1006 SUMMARY 
v. 

RULE 702 EXPERT OPINION

United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

Rule 702
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v. 
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United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

Rule 702

39



RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

40

Pastor Trevon Gross



RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

41

Pastor Trevon Gross

corrupt payments as an officer of a financial institution

18 U.S.C. § 215(a)(2)



RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

42

John Rollins  - Accountant and Litigation Consultant

“At trial, Rollins testified about deposits made by the Collectables Club and Kapcharge
into Hope Cathedral's bank account and withdrawals made by Gross from the same 
account to pay for Gross's personal expenses. Rollins testified that the funds Gross 
withdrew were the same funds that the Collectables Club and Kapcharge had 
deposited. In effect, he testified that Gross used some of the purported donations to 
the church from the Collectables Club and Kapcharge for his own expenses.”

932 F.3d at 50



RULE 1006 V. RULE 702
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John Rollins  - Accountant and Litigation Consultant
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RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)
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John Rollins  - Accountant and Litigation Consultant

FIFO
932 F.3d at 50



RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)
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John Rollins  - Accountant and Litigation Consultant

FIFO
first-in-first-out

932 F.3d at 50



RULE 1006 V. RULE 702
United States v. Lebedev, 932 F.3d 40 (2nd Cir. 2019)

46

“Under Federal Rule of Evidence 702, expert witnesses provide opinions when "the 
expert's scientific, technical, or other specialized knowledge will help the trier of fact 
to understand the evidence or to determine a fact in issue." By contrast, summary 
witnesses may testify using "a summary, chart, or calculation to prove the content of 
voluminous writings, recordings, or photographs that cannot be conveniently examined 
in court.””

932 F.3d at 50
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RULE 1006
What the Rule says is required -
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RULE 1006 V. RULE 702
Gross v. United States, 589 U.S. ____ (2020)

49

Should the Government be able to convert 
an expert witness into a summary witness by 
supplying one of several possible accounting 
methodologies, and thereby evade the 
notice requirements of Federal Rule of 
Criminal Procedure 16 and avoid scrutiny 
under Daubert v. Merrell Dow Pharm., 509 
U.S. 579, 597 (1993), as the Second Circuit 
held below?



RULE 1006 V. RULE 702
Gross v. United States, 589 U.S. ____ (2020)
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RULE 1006 V. RULE 702
Is Rule 1006 designed for summary testimony?
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RULE 1006 SUMMARY 
&

OTHER RULES
OTHERWISE ADMISSIBLE

52

• Rule 402 – Relevancy

• Rule 403 – Prejudice, confusion, misleading, cumulative

• Rule 802 – Hearsay
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RULE 1006 SUMMARY 
&

OTHER RULES
OTHERWISE ADMISSIBLE
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• Rule 402 – Relevancy

• Rule 403 – Prejudice, confusion, misleading, cumulative

• Rule 802 – Hearsay



ADMISSIBILITY POSSIBILITIES

 In United States v. Appolon, 715 F.3d 362, 374 (1st Cir. 2013), the First Circuit explained that “Federal Rule of Evidence 
1006 does not require that the documents being summarized also be admitted. . . . Accordingly, whether the documents 
themselves were introduced is of no consequence.”

 The Seventh Circuit, in United States v. White, 737 F.3d 1121, 1135–36 (7th Cir. 2013), emphasized that a party relying 
upon a proper Rule 1006 summary “is not required to introduce the underlying evidence.” 

 In United States v. Hemphill, 514 F.3d 1350, 1358 (D.C. Cir. 2008), the D.C. Circuit rejected an argument that the 
proponent must introduce the documents underlying a Rule 1006 summary, noting that the point of Rule 1006 is to avoid 
introducing all the documents where an appropriate foundation has been laid. 

Summaries admissible in lieu of admitting voluminous material
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ADMISSIBILITY POSSIBILITIES

The Eighth Circuit set forth a standard for admitting a Rule 1006 summary that requires admission of underlying materials:

Summary evidence is properly admitted when (1) the charts ‘fairly summarize’ voluminous trial evidence; (2) they assist
the jury in ‘understanding the testimony already introduced’; and (3) ‘the witness who prepared the charts is subject to cross-
examination with all documents used to prepare the summary.

United States v. Green, 428 F.3d 1131, 1134 (8th Cir. 2005); United States v. Fechner, 952 F.3d 954, 959–60 (8th Cir. 2020).

Several cases from the Fifth Circuit also hold that Rule 1006 summaries must be “based on competent evidence already before the
jury.” United States v. Spalding, 894 F.3d 173, 185 (5th Cir. 2018); United States v. Mazkouri, 945 F.3d 293, 301 n.1 (5th Cir.
2019). In United States v. Mazkouri, the court upheld the use of Rule 1006 summary charts, in part, because “the charts were
based on data in two spreadsheets that the court admitted into evidence.”

In United States v. Harms, the Fifth Circuit explained that Rule 1006 “applies to summary charts based on evidence previously
admitted but which is so voluminous that in-court review by the jury would be inconvenient.” 442 F.3d 367, 375 (5th Cir. 2006)
(quoting United States v. Taylor, 210 F.3d 311, 315 (5th Cir. 2000)).

Summaries admissible only after admitting voluminous material
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ADMISSIBILITY POSSIBILITIES

Paradoxically, other Fifth Circuit cases suggest that a Rule 1006 summary may not be used when 
the underlying evidence has already been admitted.  United States v. Armstrong, 619 F.3d 380, 
383 (5th Cir. 2010); but see United States v. Stephens, 779 F.2d 232, 239 (5th Cir. 1985) (“The fact 
that the underlying documents are already in evidence does not mean that they can be 
“conveniently examined in court.”).

The Eighth Circuit suggested a similar limitation on the use of Rule 1006 in United States v. Grajales-
Montoya, where the court found that the trial judge erred in admitting a summary exhibit pursuant 
to Rule 1006, in part, because it was based upon evidence already admitted at trial. 117 F.3d 
356, 361 (8th Cir. 1997) (“The rule appears to contemplate, however, that a summary will be 
admitted instead of, not in addition to, the documents that it summarizes.”).

Summaries not admissible if voluminous material admitted
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PRACTICAL TIP

Does your trial Judge have a standing order or guidelines?

Request summaries and the underlying documents in discovery

Address summaries and the underlying documents in the pretrial order

Examine the original source underlying documents

Check to see how your trial Judge has treated Rule 1006 summaries in the past
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ADMISSIBILITY ISSUES

If the voluminous material need not be introduced into 
evidence, must it nevertheless be admissible in evidence?

Can inadmissible evidence be introduced under the guise 
of a summary?

Eichorn v. AT&T Corp., 484 F.3d 644, 650 (3rd Cir. 2007) = Answer is NO.

Beware
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HOLD ON – NOT SO FAST!

An expert may base an opinion on facts or data in the case that the expert has been made aware of or personally
observed. If experts in the particular field would reasonably rely on those kinds of facts or data in forming an
opinion on the subject, they need not be admissible for the opinion to be admitted. But if the facts or data would
otherwise be inadmissible, the proponent of the opinion may disclose them to the jury only if their probative value in
helping the jury evaluate the opinion substantially outweighs their prejudicial effect. (Emphasis added)

Query whether an expert can include inadmissible facts or 
data in a Rule 1006 summary?

Richmond Steel Inc. v. Puerto Rican American Ins. Co., 954 F.2d 19 (1st Cir. 1992) (testimony stricken)

Beware of Fed.R.Evi. 703
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ADMISSIBILITY ISSUES

Recently, the Sixth Circuit in United States v. Bailey stated that “[a] party seeking the admission of a summary under Rule 
1006 must demonstrate, . . . that the summary is accurate and nonprejudicial.” 973 F.3d 548, 567 (6th Cir. 2020); see also 
United States v. Fahnbulleh, 752 F.3d 470, 479 (D.C. Cir. 2014) (“For a summary of documents to be admissible . . . the 
summary must be accurate and nonprejudicial.”).

Similarly, the Third Circuit explained in United States v. Lynch, 735 F. App'x 780, 787 (3rd Cir. 2018):

In this Circuit, a district court’s finding that the exhibits qualified under Rule 1006 is itself a 
determination that they are not infected with the preparer’s own subjective views. Prior to permitting 

the use of a summary document under Rule 1006, the district court must assure that ‘the summation accurately summarizes 
the materials involved by not referring to information not contained in the original.’ 

However, the Eleventh Circuit expressed the view that Rule 1006 summaries may contain assumptions and conclusions not 
reflected in the original records in its recent opinion in United States v. Melgen, 967 F.3d 1250, 1260 (11th Cir. 2020) 
(“Under [FRE 1006], ‘the essential requirement is not that the charts be free from reliance on any assumptions, but rather that 
these assumptions be supported by evidence in the record.’”)

Summaries containing assumptions, argument or conclusions
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ADMISSIBILITY ISSUES

Federal prosecutors often attempt to avoid Daubert/Kumho hearings by characterizing their experts as “summary witnesses”
under Rule 1006 of the Federal Rule of Evidence. By doing so, they also avoid the disclosures required by Rule 16(a) (1) (G)
of the Federal Rules of Criminal Procedure.

A witness “not testifying as an expert” cannot express opinions “based on scientific, technical, or other specialized knowledge
within the scope of Rule 702.” See, U.S. v. Figueroa-Lopez, 125 F.3d 1241 (9th Cir. 1997); See also Fed.R.Evi. 701

A conviction was reversed by the Fifth Circuit where the government offered expert testimony under the guise of a Rule
1006 summary witness. U.S. v. Hart, 295 F.3d 451 (5th Cir. 2002). “Under the guise of a “summary” presentation, the
government introduced its sole witness who could explain to the jury the proper preparation of FHPs [Farm and Home Plan
submitted to the Farm Service Agency].” 295 F.3d at 457. The “assumptions” contained within the “summary” were the
equivalent of the witness’ opinions. The trial court observed, “Here I am concerned about the issue that is raised that,
apparently, she would testify that this is the proper way to prepare this Farm and Home Plan from these. And I don’t know
that that’s a summary witness. That sounds more like an expert witness.” 295 F.3d at 457. The Fifth Circuit reversed because
“defendant has been convicted through a judicial process which is defective in some fundamental respect, e.g., incorrect
receipt or rejection of evidence.” 295 F.3d at 459.

Testimonial summaries
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ADMISSIBILITY ISSUES

In United States v. Fullwood, 342 F.3d 409, 414 (5th Cir. 2003), the Fifth Circuit emphasized the danger and impropriety of 
allowing testimonial summaries under Rule 1006 that merely summarize and organize trial testimony, rather than voluminous 
writings and recordings:

While such witnesses may be appropriate for summarizing voluminous records, as contemplated by 
Rule 1006, rebuttal testimony by an advocate summarizing and organizing the case for the jury constitutes 

a very different phenomenon, not justified by the Federal Rules of Evidence or our precedent. For example, summary 
witnesses are not to be used as a substitute for, or a supplement to, closing argument.

Testimonial summary used as closing argument
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HOW DOES COUNSEL OBJECT TO THE USE OF IMPROPER SUMMARIES?

Motion in limine?
Preserve as part of pretrial order?
Carefully examining the underlying material and
comparing to the summary?
Make a record?
Rule 403 – United States v. Mazkouri, 945 F.3d 293 (5th Cir.

2019) 

Forewarned is forearmed
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