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I. DAUBERT STANDARDS APPLY TO ACCOUNTANTS, 

ECONOMIC EXPERTS, AND FINANCIAL EXPERTS. 

 The United States Court of Appeals for the Eleventh Circuit has confirmed 

in its published decisions that the principles articulated in Daubert v. Merrell 

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), apply to accountants, 

economics experts, and financial experts. 

 In Club Car, Inc. v. Club Car (Quebec) Import, Inc., 362 F.3d 775 (11th Cir. 

2004), the Eleventh Circuit confirmed that Daubert applies to expert testimony 

by accountants.  The case involved claims and counterclaims by a Georgia 

manufacturer of golf carts and a Quebec distributor of golf carts.  362 F.3d at 

780.  The appellate court affirmed the district court’s decision to exclude the 

testimony of the counterclaimant’s accountant who testified that the 

counterclaimant had suffered lost profits in excess of $10 million.  Id.  The 

accountant admitted that he had not factored in expenses which the 

counterclaimant would normally incur in generating income and sales.  Id. 
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 The Eleventh Circuit held that the district court did not abuse its 

discretion in striking the accounting expert’s testimony.  The Eleventh Circuit 

stated that “[t]he trial court reasonably concluded his lost profit calculation was 

based on flawed methodology that was unaccepted in the accounting 

community.”  Id., citing Daubert, supra, at 593-94. 

 In Maiz v. Virani, 253 F.3d 641 (11th Cir. 2001), the Eleventh Circuit 

confirmed that Daubert, supra, applies to expert testimony by an economist.  In 

Maiz, defendants defrauded plaintiffs, who were solicited to invest in a Georgia 

real estate venture.  Defendants took hidden profits on land sales, claimed 

unauthorized expense reimbursements, and used plaintiffs’ contributions to pay 

for the defense of the lawsuit.  Defendants argued that plaintiffs’ expert was not 

qualified to offer an opinion on lost value damages.  The expert based his damage 

calculations on the return plaintiffs would have earned if they had invested in a 

broad-based REIT index rather than investing with defendants.  253 F.3d at 664. 

 The Eleventh Circuit affirmed the district court’s refusal to exclude the 

economist’s expert testimony.  The Court held that the expert had a Ph.D. in 

economics from Yale, extensive experience as a professional economist, and a 

substantial background in estimating damages.  253 F.3d at 665.  The Court held 

that the expert satisfied the requirements of Daubert because “(1) the expert is 

qualified to testify competently regarding the matters he intends to address; (2) 

the methodology by which the expert reaches his conclusions is sufficiently 

reliable; and (3) the testimony assists the trier of fact, through the application of 

scientific, technical, or specialized expertise, to understand the evidence or to 

determine a fact in issue.”  Id. at 665. 
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 The Eleventh Circuit noted that the U.S. Supreme Court held in Daubert 

that “[t]he inquiry envisioned by Rule 702 is, we emphasize, a flexible one.”  Id. at 

665, quoting Daubert, 509 U.S. at 594.  The Eleventh Circuit also quoted the 

following statement by the U.S. Supreme Court in Daubert:  “Many factors will 

bear on the inquiry, and we do not presume to set out a definitive checklist or 

test.”  Id., quoting Daubert, 509 U.S. at 593. 

 Those last two points are important.  Daubert identified four general 

inquiries in the context of a pharmaceutical case which may or may not always 

apply in the context of testimony by an accountant or economist.  Those inquiries 

as to an expert’s theory have been summarized as follows:  (1) whether it can be 

tested; (2) whether it has been subjected to peer review and publication; (3) what 

its known or potential rate of error is, and whether standards controlling its 

operation exist; and (4) whether it is generally accepted in the field.  509 U.S. at 

593-594. 

 However, in the context of a business litigation case, it may be very 

difficult for an accountant to state whether his expert testimony has been "tested" 

in the same type of case or whether his testimony “has been subjected to peer 

review and publication.”  It may also be difficult for the accountant to testify 

“what [the theory’s] known or potential rate of error is, and whether standards 

controlling its operation exist.”  It is accurate that the reliability and relevance of 

expert testimony by an accountant, economist, or financial expert must be 

critically examined.  However, it should be noted that the language contained in 

the factors identified above may not be easily used in the context of assessing a 

lost profits analysis by an accountant, economist, or financial expert. 
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 Expert financial testimony is typically admitted after the proponent 

establishes that the testimony is based upon an accepted methodology used by 

other financial experts.  See, e.g., Conwood Co., L.P. v. U.S. Tobacco Co., 290 

F.3d 768, 793 (6th Cir. 2002) (Court admitted testimony based on regression 

analyses, a "yardstick" test, and a before-and-after test because all three methods 

are generally accepted methods for calculating antitrust damages).  Expert 

financial testimony not based on an accepted methodology will likely be 

excluded.  See, e.g., LifeWise Master Funding v. Telebank, 374 F.3d 971, 929 

(10th Cir. 2004). 

 

II. PRACTICE POINTERS FOR SATISFYING DAUBERT 

STANDARDS WHEN PRESENTING DAMAGES EXPERT WITNESS 

TESTIMONY. 

 My advice in conducting a direct examination of a damages expert witness 

in a Daubert hearing is to prepare a detailed outline of questions in advance of 

the hearing.  It is difficult to memorize the factors stated in Daubert, and it is 

important to ensure that you have covered all requirements.  Furthermore, to the 

extent that you can ask the expert witness to come down from the stand and show 

the trial judge charts and graphs to explain his or her testimony, it is helpful to 

the trial judge in understanding the expert testimony and performing the court's 

"gate-keeping" function. 
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 As the Eleventh Circuit stated in its application of Fed. R. Evid. 702, 

entitled Testimony by Expert Witnesses: “Expert testimony may be admitted into 

evidence if: (1) the expert is qualified to testify competently regarding the matters 

he intends to address; (2) the methodology by which the expert reaches his 

conclusions is sufficiently reliable as determined by the sort of inquiry mandated 

in Daubert; and (3) the testimony assists the trier of fact, through the application 

of scientific, technical, or specialized expertise, to understand the evidence or to 

determine a fact in issue.”  City of Tuscaloosa v. Harcros Chemicals, Inc., 158 F. 

3d 548, 562 (11th Cir. 1998). 

 The proponent of expert testimony bears the burden of proof pursuant to 

Fed. R. Evid. 104(a) of proving admissibility by a preponderance of the evidence.  

Daubert, 509 U.S. at 593.  That is also true under Georgia law.  Butler v. Union 

Carbide Corporation, 310 Ga. App. 21, 712 S.E.2d 537 (2011). 

 In presenting damages expert witness testimony, it is important to show 

that the damages expert’s qualifications and testimony fit the issues, that the 

Daubert reliability standard is satisfied, that the expert’s opinions are based upon 

valid data and information, that the expert’s assumptions are reasonable, and 

that the expert has shown that he has ruled out alternative causes of alleged 

damage in his analysis. 

 Attached to this memo are two documents:  (i) the outline of my direct 

examination of Marc Vellrath, Ph.D., an economist engaged in the study of 

financial economics who performs event studies and regression analyses for 

securities fraud cases; and (ii) the redacted transcript of my direct examination of 

Dr. Vellrath at the Daubert hearing before Fulton County State Court Judge 
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Susan Forsling in June, 2007, in a common law fraud action involving public 

securities.  

 We called Dr. Vellrath as an expert witness to render opinions as to 

causation and calculation of damages.  As Dr. Vellrath explains in his testimony, 

he performed an "event study," which is an analytical tool which courts have held 

is necessary to ascertain damages in fraud cases involving publicly traded 

securities.  It is a regression analysis which is designed to differentiate between 

fraud factors and non-fraud factors which affect the decline of stock prices over 

time. 

 After Dr. Vellrath testified, Judge Forsling determined that Dr. Vellrath 

was qualified to render his opinions, that his analyses were the product of reliable 

principles and methods which were applied reliably in the case, and that his 

opinions were relevant.  Therefore, Judge Forsling concluded that Dr. Vellrath's 

testimony was relevant on the issue of damages and admissible. 

 The outline that is attached to this memo provides you with a template 

that I give you permission to use in structuring direct examinations of your own 

damages expert witnesses. 

 

III. PRACTICE POINTERS FOR OPPOSING DAMAGES EXPERT 

WITNESS TESTIMONY UNDER DAUBERT. 

 Keep in mind that we attorneys specialize in words; that is how we make 

our living.  Accountants, economists, and financial experts, on the other hand, 

specialize in numbers, algorithms, financial statements, balance sheets, profit 

and loss statements, regression analyses, and other mathematical models. 
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 Unless you are an accountant or possess financial expertise, the best way 

to begin the process of rebutting an opposing damages expert is to retain your 

own damages consultant to help you understand the opponent’s analysis and 

develop methods for challenging or rebutting that analysis.  An accounting or 

financial consultant can identify analytical gaps and flaws in an opposing expert’s 

valuation or lost profits analysis that we attorneys may not be able to identify or 

understand without the consultant’s guidance. 

 Fed. R. Evid. 702, entitled Testimony by Expert Witnesses, provides a 

built-in blueprint to help you organize your angle of attack for deposing or cross-

examining the opposing expert.  Rule 702 states: 

 A witness who is qualified as an expert by knowledge, skill, experience, 

training, or education may testify in the form of an opinion or otherwise if: 

 (a) the expert’s scientific, technical, or other specialized knowledge will 

help the trier of fact to understand the evidence or to determine a fact in issue; 

 (b) the testimony is based on sufficient facts or data; 

 (c) the testimony is the product of reliable principles and methods; and 

 (d) the expert has reliably applied the principles and methods to the 

facts of the case. 

 Note that new O.C.G.A. § 24-7-702, entitled Expert Testimony-

Qualifications, is based on, but not identical to Fed. R. Evid. 702.  Subsection (f) 

states that “Georgia courts ‘may’ draw from the Daubert line of federal opinions 

in applying the statute, though this suggestion is permissive, not mandatory.”  

Courtroom Handbook on Georgia Evidence (2014 Edition), by Paul S. Milich, p. 

317.  Mason v. Home Depot U.S.A., Inc., 283 Ga. 271, 658 S.E.2d 603 (2008). 
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1. Attack assumptions.  A good starting point is to attack the opposing 

expert’s assumptions.  Try to show that the opposing expert’s assumptions are 

contrary to or not supported by the evidence.  What assumptions is he making 

about the business, the personnel of the business, the intellectual property 

belonging to the business, the “shelf life” of its products, the industry, the level of 

competition, the level of market penetration, the discount rate, the impact of 

technological advances in competitive products, and other economic factors 

relating to his valuation determination or lost profits calculation? 

 If you can establish that the opposing expert’s assumptions are flawed, 

then you can successfully move to exclude the expert’s testimony on the ground 

that it is not “based on sufficient facts or data.”  Fed. R. Evid. 702; O.C.G.A. § 24-

7-702.  See, e.g., American Southern Ins. Group v. Goldstein, 291 Ga. App. 1, 10, 

660 S.E.2d 810, 818 (2008) (economist’s testimony regarding damages based 

upon insufficient data).  Alternatively, even if the expert used reliable data, his 

testimony can be excluded if he has over-extrapolated from that data to reach 

unsupported conclusions.  General Electric Co. v. Joiner, 522 U.S. 136 (1997). 

 

2. Question the validity of the data and information relied upon by the 

expert. Try to show that the expert’s opinions are based upon speculation 

or conjecture rather than upon sufficient facts or data.  For example, is the 

opposing expert using actual revenue, income, and expenses for his valuation of a 

business or the determination of lost profits, or is he using “budgeted” revenue 

and net income?  If he is using “budgeted” data, why is he not using actual 

financial results when they are available? 
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 In American Southern Ins. Group v. Goldstein, supra, the Georgia Court 

of Appeals affirmed the trial court’s exclusion of testimony by the plaintiff’s 

expert economist, which it claimed would show its financial injury as to its 

tortious interference claim.  The defendant noted that the “expert had reviewed 

no American Southern tax return, balance sheet, expense statement, or any other 

accounting or financial record reflecting the company’s actual profits and losses.”  

291 Ga. App. at 10.  Instead, … “the expert had extrapolated American Southern’s 

economic loss primarily from Wilson’s commission statement for part of one 

year.”  Id.  The defendant … “argued that the partial sales history of a single 

agent, along with a letter referencing annualized premiums from the sale of only 

certain life insurance policies and unsupported representations by Buckley, did 

not provide an adequate basis for the expert’s opinion ….”  Id.  The trial court 

agreed, noting that the plaintiff “had not preserved pertinent financial reports” 

and that the expert’s extrapolation of limited information was “unconscionable.”  

Id. at 11. 

 

3. Question the validity of the methodology relied upon by the expert.  

 In Club Car, Inc. v. Club Car (Quebec) Import, Inc., supra, the Eleventh 

Circuit stated that the methodology used by the expert must be “sufficiently 

reliable.”  362 F.3d at 780.  The Court elaborated: 

  To ensure that a proper foundation is made, the trial court must 
 screen expert testimony to determine if it is relevant and reliable.  
 Daubert, 509 U.S. at 589.  Expert testimony must be excluded if the 
 reasoning or methodology underlying the opinion is scientifically invalid, 
 or if the methodology cannot properly be applied to the facts.  Id. at 592. 
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Id.  

 The Eleventh Circuit stated: 

  Ryan testified that CCQ’s damages in the form of lost profits
 exceeded $10 million.  But, as the trial court found, that estimate was
 based on gross sales and gross profit figures.  Ryan admitted he had not 
 factored in expenses CCQ would normally incur in generating
 income and sales.  To recover lost profit damages in Georgia, “one must 
 show the probable gain with great specificity as well as expenses incurred 
 in realizing such profits.  In short, the grossamount minus expenses equals 
 the amount of recovery.”  Shaw v. Ruiz, 207 Ga. App. 299, 428 S.E.2d 98, 
 103 (1993) (citations omitted).  Ryan failed to follow this rule.  The trial 
 court reasonably concluded his lost profit calculation was based on flawed 
 methodology that was unaccepted in the accounting community.  See 
 Daubert, 509 U.S. at 593-94 (degree to which experts in thef ield  accept 
 technique relevant to admissibility).  The court did not abuse its 
 discretion in striking the testimony. 
 
Id. 

 What methodology is the opposing expert using to justify his opinion 

about the value of a business or his determination of lost profits?  Is the 

methodology reliable, or is it speculative, unreliable, and misleading?  These are 

questions to address with your consultant as you develop your challenge to the 

opposing expert’s damages opinion. 

 

4. Certification by CPA or other financial expert; adherence to GAAP 

standards. Note that in certain instances, an opposing party may present you 

with an “executive summary” of a damages analyses prepared by an accounting 

firm.  If you are presented with such a summary, demand that the party present 

you with a written report signed and certified by the accountant who ostensibly 

prepared the summary.  If an accountant is purporting to present his expertise or 

specialized knowledge to assist a party in a mediation or settlement negotiation, 



 11 

then he should be willing to sign his firm name to whatever document is 

attributed to him.  Of course, such a report will not be admissible into evidence 

unless the accountant actually signs and certifies the report. 

 Also, consult with your own consultant as to whether the opposing CPA 

has adhered to Generally Accepted Accounting Principles (“GAAP”) in presenting 

his accounting report or damages analysis to you.  GAAP is the “common set of 

accounting principles, standards and procedures that companies use to compile 

their financial statements.  GAAP are imposed on companies so that investors 

have a minimum level of consistency in the financial statements they use when 

analyzing companies for investment purposes.  GAAP cover such things as 

revenue recognition, balance sheet item classification and outstanding share 

measurements.”  Investopedia (March, 2015) (www.Investopedia.com).  Discuss 

with your consultant to what extent, if any, you can rebut an opposing accounting 

expert’s analysis on the ground that it does not adhere to GAAP.  

 

5. Alternative Causes and Contrary Evidence. 

 An expert’s failure to rule out reasonable alternative causes of alleged 

damage or contrary evidence can be used as a basis for excluding expert 

testimony.  Shiver v. Georgia & Florida Railnet, Inc., 287 Ga. App. 828, 652 

S.E.2d 819 (2007), cert. denied, (2008) (expert testimony is admissible only if it 

is both relevant and reliable; physician failed to rule out all other possible causes 

of employee’s medical condition after considering his complete medical history). 
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 An example of a federal circuit court decision in which an economist’s 

testimony was excluded because he failed to consider alternative evidence is Blue 

Dane Simmental Corp. v. American Simmental Association, 178 F.3d 1035 (8th 

Cir. 1999).  In that case, the Eighth Circuit upheld the federal district court’s 

exclusion of testimony by an agricultural economist, Dr. Baquet, who was to 

testify that the claimed wrongful introduction of a certain breed of cattle into the 

fullblood Simmental cattle market in the United States caused the market value 

of all American Simmentals to drop substantially.  The district court determined 

that the methodology employed by Dr. Baquet was not reliable and that his 

analysis was “simplistic.”  178 F.3d at 1040. 

 The Eighth Circuit noted that the economist attributed the entire 

difference in market price within the United States and Canada to the 

introduction of only nineteen Risinger animals into the fullblood Simmental 

market and that “at least one other independent variable contributed to the 

falling cattle markets, as it was undisputed that both the Canadian and American 

markets were falling prior to the introduction of the Risinger animals.”  Id. at 

1040.  The Eighth Circuit also noted that Dr. Baquet admitted in his deposition 

that various factors contribute to particular cattle breeds losing market value and 

“that generally an economist would attempt to identify and evaluate all of the 

independent variables significantly affecting changes in the value of a breed.”  Id.  

The appellate court noted that the economist “acknowledged that he had 

neglected to consider any variables other than the introduction of the Risinger 

fullbloods.”  Id. 
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 In affirming the trial court’s exclusion of the expert testimony, the Eighth 

Circuit stated: 

  This case is analogous to Kumho.  Although Dr. Baquet utilized a 
 method of analysis typical within his field, that method is not typically 
 used to make statements regarding causation without considering all 
 independent variables that could affect the conclusion.  We find no 
 evidence in the record that other economists use before-and-after 
 modeling to support conclusions of causes of market fluctuation.  See, e.g., 
 Kumho.  See also Jaurequi, 178 F.3d at 1081 & n. 3 (quoting General 
 Electric Co. v. Joiner, 522 U.S. 136 (1997) (finding that the scientific 
 validity of a methodology is the key to admissibility, and noting that “[a] 
 court may conclude that there is simply too great an analytical gap 
 between the data and the opinion proffered”).  Nor do plaintiffs cite to any 
 articles or papers that would support Dr. Baquet’s approach.  See Kumho.  
 Accordingly, we conclude that the district court did not abuse its discretion 
 by excluding Dr. Baquet’s testimony. 
 
Id. at 1041. 

 

6. “Analytical gap” between expert’s opinion and underlying data. 

 In General Electric Co. v. Joiner, 522 U.S. 136 (1997), the U.S. Supreme 

Court reversed the Eleventh Circuit’s reversal of U.S. District Judge Orinda 

Evans’ exclusion of scientific testimony.  The Supreme Court stated: 

  “But nothing in either Daubert or the Federal Rules of Evidence 
 requires a district court to admit opinion evidence that is connected to 
 existing data only by the ipse dixit of the expert.  A court may conclude 
 that there is simply too great an analytical gap between the data and 
 the opinion proffered.”  See Turpin v. Merrell Dow Pharmaceuticals, Inc., 
 959 F.2d 1349, 1360 (C.A. 6), cert. denied, 506 U.S. 826 (1992).  That is 
 what the District Court did here, and we hold that it did not abuse its 
 discretion in so doing.” 
 
Id. at 146. (Emphasis added.) 
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 Therefore, a federal district court is authorized to conclude that an opinion 

derived from valid data is unreliable because the “analytical gap” between the 

opinion and the data is too great.  That is what the federal district court did in 

Blue Dane Simmental Corp. v. American Simmental Association, supra.  

Because of the analytical gap, the district court excluded the expert’s testimony, 

and the Eighth Circuit affirmed its decision. 

 

IV. CONCLUSION. 

 The principles articulated in Daubert v. Merrell Dow Pharmaceuticals, 

Inc., 509 U.S. 579 (1993), apply to accountants, economics experts, and financial 

experts.  If you are offering expert witness testimony, carefully outline your direct 

examination to ensure that you satisfy the principles articulated in Daubert and 

the requirements of Fed. R. Evid. 702 if you are in federal court or the 

requirements of O.C.G.A. § 24-7-702 if you are in a Georgia state or superior 

court.  If you are attempting to oppose expert testimony by an accountant, 

economics expert, or financial expert, retain a consultant to assist you in 

rebutting the opponent’s expert testimony and employ one or more of the tips 

contained in this memo to exclude or rebut the expert testimony. 



OUTLINE OF DIRECT EXAMINATION OF MARC VELLRATH, PH.D. 
 
 
 

I. General. 
 
1. Please introduce yourself to the Court. 
2. Where do you work? 
3. What do you do? 
4. Please describe your firm and what it does. 
5. Who contacted you to do work in this case? 
6. When? 
 
 
 
II. Educational background. 
 
1. Please tell us about your educational background, beginning with college. 
2. What degrees have you obtained? 
3. From which schools and when? 
 
 
 
III. Employment background, including teaching positions and expert witness 
 assignments; qualifications to serve as expert witness. 
 
1. Please tell the Court about your employment background, beginning with 
 your first position after obtaining your last degree. 
2. Discuss chronology of positions held by Dr. Vellrath, including teaching 
 positions. 
3. Discuss expert witness and consulting assignments carried out by Dr. 
 Vellrath, including his work for Enron as to Jeff Skilling and other matters. 
4. Previous qualification as an expert witness. 
5. Service as a consulting economist. 
 
 
 
IV. Event studies and regression analyses. 
 
1. In the course of your work, have you performed event studies and 
 regression analyses? 
2. What is an event study? 
3. What is a regression analysis? 
4. Have you personally done event studies? 
5. How many event studies have you done? 
6. Have you personally done regression analyses? 
7. How many regression analyses have you done? 
8. Have you also supervised the preparation of event studies and regression 
 analyses by others?  How many? 
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V. Assignment in this case. 
 
1. What have you been asked to do in this case? 
2. What you have done? 
3. Discuss purposes of assignment on Pages 2 and 3 of report. 
3. Have you prepared a written report? 
4. Tender written report as an exhibit. 
5. Identify and authenticate the written report. 
 
 
 
 
VI. Discussion of opinions. 
 
 
1. Opinion as to value of McKesson HBOC Stock as represented on January 
 12, 1999. 
 
  a. Discussion of McKesson HBOC common stock trading 
   in a semi-strong efficient market.  What does that mean? 
 
  b. Best indication of the value as represented is closing price of 
   of McKesson HBOC stock on January 12, 1999. 
 
  c. Value of McKesson HBOC securities as represented on  
   January 12, 1999, was $85.13 per share. 
 
 
 
2. Opinion as to actual value of McKesson HBOC stock on January 12, 1999. 
 
  a. Use of regression analysis and event study methods to  
   determine actual value of McKesson HBOC stock on January 
   12, 1999, and the amount of artificial inflation in the price of  
   McKesson HBOC stock on January 12, 1999. 
 
  b. He conducted an independent analysis of the actual value of  
   McKesson HBOC stock on January 12, 1999, and the amount  
   of artificial inflation in the price of McKesson HBOC stock  
   on January 12, 1999, using regression analysis and an event  
   study. 
 
  c. Review of others’ event studies; discussion of factors which  
   he considered. 
 
  d. Discussion of “disentangling” the effects of fraud, effects of  
   market conditions, industry conditions, and non-fraud- 
   related events at McKesson HBOC during relevant period. 
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  e. Discussion of direct effects of fraud and real business effect  
   of fraud. 
 
  f. Discussion of impact of fraud at McKesson HBOC during  
   three different time periods—pre-announcement period,  
   announcement period, and post-announcement period. 
 
  g. Methodology and analysis. 
 
   1. Discussion of regression-based event study of the  
    determinants of the price of (and returns on)   
    McKesson HBOC common stock. 
 
   2. Discussion of “abnormal returns.”  Use the variability 
    of the data to assess the abnormality of the price  
    movements. 
 
   3. Discussion of two-factor model of the observed  
    returns on McKesson HBOC stock. 
 
   4. Discussion of charts used by Dr. Vellrath. 
 
  h. Discussion of four factors to determine whether you have  
   used valid and reliable principles in reaching your   
   conclusions (Daubert; Kumho Tire Co. cases). 
 
   1. Whether the theories and principles that you are 
    using are capable of being tested and have in fact  
    been tested? 
 
   2. Whether the theories have been subjected to peer  
    review and publication? 
 
   3. Whether the theories are generally accepted in the  
    economic community? 
 
   4. What is the rate of error associated with the theories?   
    How does that relate to standard deviation theory? 
    (In effect, have you considered and accounted for  
    alternative explanations for the data?) 
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3. Review, analysis, and critique of Professor Benston’s methods and 
 conclusions. 
 
  a. Discussion of Benston’s methods and analysis. 
 
 
 
 
 
4. Review, analysis, and rebuttal of Professor Fischel’s opinion. 
 
  a. Discussion and rebuttal of Fischel’s two opinions. 
 
  b. Paragraph 40 of Report—discussion of errors in Fischel’s  
   report. 
 
  c. Note that Professor Benston defines the value as represented 
   as the value the stock would have had if the representations  
   made by defendants regarding the stock had been accurate. 
 
  d. Paragraph 46 of Report—Benston’s analysis and approach  
   are correct. 
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