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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 


CRYOLIFE, INC. 	 ) 

) 


Plaintiff, ) 

) 


v. 	 ) CIVIL ACTION FILE 
) NO: 1 :09-CV-l1S0-AT 

MEDAFOR, INC. ) 
) 


Defendant. ) 


ORDER GOVERNING DISCOVERY OF HARD COPY AND 

ELECTRONICALLY STORED INFORMATION 


The parties having jointly requested the entry of an Order governmg 

Discovery of Hard Copy and Electronically Stored Information, and for good cause 

shown, it is hereby ORDERED as follows: 

A. 	 ESI Production. 

Electronic data produced by either of the parties should be provided in the 
following format: 

1. 	 TIFFs. Single-page 300 dpi CCITT Group IV black and white TIFFs 
should be provided, with page breaks at document end. 

Conversion of PowerPoint documents: When PowerPoint documents 
are converted to TIFFs, the version that will be converted will show 
the speaker notes, to the extent that they exist. 

Conversion of Word documents: When Word documents are 
converted to TIFFs, the version that will be converted is as it was last 
saved. 
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Parties agree to produce, upon reasonable request, specific documents 
in native format. 

2. 	 Color. The parties will accommodate reasonable requests for 
production of specific images in color. However, for any document 
that will lose meaning or will be illegible if produced in black and 
white, parties agree to produce those documents in color. ESI 
produced in color will be produced in JPG format. 

3. 	 Database Load Files/Cross-Reference Files. Documents should be 
provided with (1) a Concordance delimited file (.DAT) and (2) an 
Opticon (.OPT) delimited file. 

Example of Concordance Delimited File : 

pBegDocp~EndDocp~AttachRangep~Custodianp~ 

The objective coding and/or electronic file metadata should be 
provided in the following format: 

a) fields should be delimited by the default Concordance field 
delimiter for ANSI character 20 (~) 

b) String values within the fields file should be enclosed with a 
text delimiter for ANSI character 254 (P) 

c) The first line should contain objective coding and or electronic 
file metadata headers and below the first line there should be 
exactly one line for each document 

d) Each row of objective coding and/or electronic file metadata 
must contain the same number of fields as the header row 

e) Each return and new line in full text fields shall be marked by 
the Concordance default delimiter ofANSI character 174 (®) 

f) Multi-values should be separated by a semicolon (;) 

Example of Optic on Delimited File: 

ABCOOOOOO 1,ABCOO1 ,D:\IMAGES\OO 1 \ABCOOOOOO 1.TIFF, Y",3 
ABC0000002,ABCOO 1 ,D:\IMAGES\OO 1 \ABC0000002. TIFF "'" 
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ABC0000003 ,ABCOO 1,D:\IMAGES\OO 1 \ABC0000003. TIFF "'" 
ABC0000004,ABCOOl,D:\IMAGES\00l\ABC0000004.TIFF,Y",2 
ABC0000005,ABCOO 1 ,D:\IMAGES\OO 1 \ABC0000005. TIFF "'" 

4. 	 Text Files. For each document, a document-level text file should be 
provided in addition to the TIFFs. The text of native files should be 
extracted directly from the native file and each text file will be named 
using its corresponding image files (e.g., ABCOOOOOOl.TXT). 

Parties will produce OCR for those documents produced for which 
text cannot be extracted, with both parties dividing equally the cost of 
$0.02 per page reasonably incurred in converting and producing the 
documents with OCR. 

5. 	 Redactions. With respect to documents containing redacted text, no 
text will be provided for the redacted portion. The metadata fields 
listed in Table A (attached to this document) will be provided to the 
extent they exist and do not also need to be redacted. 

OCR will be produced for the un-redacted portions of those 
documents that are produced, with both parties dividing equally the 
cost of $0.02 per page reasonably incurred in converting and 
producing the documents with OCR. 

6. 	 Unique IDs. Each image should have a unique file name which will 
be the Bates number of that page. The Bates number must appear on 
the face of the image in the lower right comer (e.g., ABCOOOOO l). 

7. 	 Unique Documents. For Non-Email, parties agree to de-duplicate, 
using a verifiable process, documents within custodian. While a single 
document could be produced several times in the production the 
document will only be produced one time for a single custodian. 

For Email, parties agree to de-duplicate, using a verifiable process, 
documents across custodians. This ensures that only one unique copy 
of an email is produced. 
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The identity of all custodians of a document that has been de
duplicated out of the production set will be listed in the "Custodian" 
field in the Concordance delimited file. Multiple custodians in the 
Custodian field will be separated with a semicolon. 

Further, parties agree to exchange their documented de-duplication 
process for non-email and email, including the following information: 

a) The software (name and version) being used to de-duplicate 

b) Confirm that emails will be de-duplicated on a family level, not a 
document level. Meaning that if an attachment is attached to three 
different emails but the parents or other attachments are not the same 
then the attachment is not a duplicate or conversely, if the hash values 
of two email families are identical then one family can be de
duplicated out of the review set. Metadata will be preserved and 
produced per A, 9 of this document. 

c) The Hash algorithm being used (i.e., 11D5, SHAI, etc) 

d) Explanation ofhow the de-duplication process is being tested 

The parties agree that even though a document may have been 
exchanged between counsel prior to the commencement of the 
litigation, the parties will re-produce any such documents in the 
course of discovery in the litigation. 

8. 	 De-NIST. To reduce the number of irrelevant files in their respective 
data collections, each party may remove files from the document set 
to the extent those files have hash values that match those file hashes 
appearing on the National Software Reference Library list, maintained 
by the National Institute of Standards and Technology. This process is 
commonly referred to as "deNISTing." Each party agrees that, to the 
extent that it does deNIST its data, it will do so using a verifiable 
process and may do so before any data reaches the review stage. 

9. 	 Metadata Fields. The metadata fields listed in Table A attached to this 
document will be provided if they exist. 
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Parties understand that there may be instances in which the Custodian 
may be the name of a source (e.g., the name of the database), as 
opposed to a person's name. In these instances, the Parties agree to 
provide, along with the production, names and titles of individuals 
who have access to the source the document came from to the extent 
reasonably possible. 

10. 	 Native Format. The parties have agreed that the following documents 
will be produced in native format: Excel spreadsheets, Access 
databases, and Microsoft Project files. 

The parties reserve their rights to seek additional electronic 
documents in their native format. Producing documents in native 
format does not excuse either party from producing extracted text and 
metadata for that file. 

Native Files will be produced with a placeholder TIFF image. Each 
TIFF placeholder will contain the endorsed bates number, endorsed 
confidentiality designation. A native file path link will be provided in 
the Concordance delimited file (.DAT). 

Conversion of Excel documents to TIFF for redactions: When Excel 
files are converted to TIFFs, any hidden Rows, Cells or Columns will 
be unhidden in the version that will be converted. 

11. 	 Databases. Certain types of databases are dynamic in nature and will 
often contain information that is neither relevant nor reasonably 
calculated to lead to the discovery of admissible evidence. Thus, a 
party may opt to produce relevant and responsive information from 
databases in an alternate form, such as a report or data table. These 
reports or data tables will be produced in a static image format. To 
the extent that relevant and responsive reports or data tables derived 
from a database were also maintained in static form (e.g., as a PDF 
attachment or a hard copy in a file), those documents will be produced 
as static images consistent with the specifications for production of 
paper. 
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The parties agree to identify the specific databases, by name and 
platform or engine (e.g. Oracle, SQL), that may contain responsive 
information. 

12. 	 Non-Convertible Files: Certain types of files such as system, 
program, video and sound files may not be amenable to conversion 
into anything meaningful in TIFF format. Responsive, non
convertible files will be produced in the form of a placeholder TIFF 
image. Some examples of file types that may not convert include file 
types with the following extensions: * .exp * .ilk * .res * .trg * .tlh * .idb 
*.pdb 	* .pch * . opt * .lib * .cab * .mov * .mp3 * .swf * .psp * .chi * .chm 
*.com * .dll * .exe * .hlp * .ivi *.ivt *.ix * .msi * .nls * .obj * .ocx * .rmi 
*.sys * .tmp * .rtf * .vbx * .wav * .wpg * .iso * .pdb * .eps * .mpeg * .mpg 
*.ram * .rm * .psd * .ai * .aif * .bin * .hqx * .snd * .mpe * .wmv * .wma 
*.xfd * 

Other files may not be able to be converted to TIFF due to password 
protection or corruption (for example). If reasonable efforts to obtain 
useful TIFF images of these files are unsuccessful, these non
convertible files will also be accounted for with a TIFF placeholder. 

Nothing in the non-convertible file section is meant to include 
productions of data produced from databases. 

Responsive non-convertible files will be produced in the form of a 
placeholder TIFF image. Each TIFF placeholder will contain the 
endorsed bates number, endorsed confidentiality designation and the 
name of the non-convertible file, including the file extension. 

13. 	 Gaps. Productions should contain sequential bates numbers with no 
gaps. There should be no gaps in bates numbers between productions. 
A unique production volume number will be used for each production. 
If any unavoidable gaps occur, the parties agree to provide advance 
notice of those gaps within productions and/or between productions. 

14. 	 Parent-Child Relationships. Parent-child relationships (the association 
between an attachment and its parent document) must be preserved. 
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15. 	 Search TermslDate Ranges. In an attempt to minimize e-discovery 
costs and disputes, the Parties agree that search terms may be used to 
identify documents. Each Party agrees to disclose its search terms to 
the other Party, provide the data or information source the search 
terms will be run on, and describe how the terms will be run (i.e., 
software used to run the terms, search scripts, etc.). Each Party further 
agrees to: (1) disclose to the other Party information regarding the 
results of the trial or test searches done on the initial search terms; (2) 
consider testing additional search terms, modification of search terms, 
or other refinements in search strategy proposed by the other Party; 
and (3) disclose whether any additional trial or test is performed and 
the results of any additional trial or test. The Parties specifically agree 
that any information shared pursuant to this paragraph will not operate 
as a waiver of the work-product doctrine. 

The parties agree that their obligations to preserve, review and 
produce data generally extend to data or documents dated December 
1, 2007 and later, unless a specific document request reasonably 
requests an earlier date. 

B. 	 Hard-Copy Production. 

Hard-copy documents produced by either of the parties should be provided 
in the following format: 

1. 	 TIFFs. Single page 300dpi CCITT Group IV black and white TIFFs 
should be provided with page breaks at document end. 

2. 	 Color. The parties will accommodate reasonable requests for 
production of specific images in color. Documents produced in color 
will be produced in JPG format. 

3. 	 Unique IDs. Each image should have a unique file name that will be 
the Bates number of that page. The Bates number must appear on the 
face of the image in the lower right comer (e.g., ABCOOOOOOl). 

4. 	 Gaps. Productions should contain sequential bates numbers with no 
gaps. There should be no gaps in bates numbers between productions. 
A unique production volume number will be used for each production. 
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If any unavoidable gaps occur, the parties agree to provide advance 
notice of those gaps within productions and/or between productions. 

5. 	 Parties will provide OCR for all hard copy documents produced, with 
both parties dividing equally the cost of $0.02 per page reasonably 
incurred in converting and producing the documents with OCR. 

6. 	 Mass Distributed Documents. With respect to hard copy documents 
that were distributed and received in identical form, and only to the 
extent any such document was not subsequently altered (e.g., 
highlighting or handwritten notes applied to the document), the 
producing party may produce one copy if the producing party can also 
provide to the other party, in the Custodian field of the Concordance 
delimited file (.DAT), the custodians to whom the documents were 
delivered. 

7. 	 Unitizing of Documents. When scanning paper documents, distinct 
documents should not be merged into a single record, and single 
documents should not be split into multiple records (i.e., paper 
documents should be logically unitized). The parties will make their 
best efforts to have their vendors unitize documents correctly and will 
commit to address situations where there are improperly unitized 
documents. 

8. 	 Database Load Files/Cross-Reference Files. Documents should be 
provided with (1) a Concordance delimited file and (2) an Opticon 
delimited file. 

Example of Concordance Delimited File: 

pBegDocp~EndDocp~AttachRangep~Custodianp~ 

The objective coding and/or electronic file metadata should be 
provided in the following format: 

a) fields should be delimited by the default Concordance field 
delimiter for ANSI character 20 (m 
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b) String values within the fields file should be enclosed with a 
text delimiter for ANSI character 254 (P) 

c) The first line should contain objective coding and or electronic 
file metadata headers and below the first line there should be 
exactly one line for each document 

d) Each row of objective coding and/or electronic file metadata 
must contain the same number of fields as the header row 

e) Each return and new line in full text fields shall be marked by 
the Concordance default delimiter of ANSI character 174 (®) 

t) Multi-values should be separated by a semicolon (;) 

Example of Optic on Delimited File: 

ABCOOOOOO 1,ABCOO1 ,D:\IMAGES\OO 1 \ABCOOOOOO 1.TIFF ,Y",3 
ABC0000002,ABCOO 1 ,D:\IMAGES\OO 1 \ABC0000002. TIFF "'" 
ABC0000003,ABCOO1 ,D:\IMAGES\OO 1 \ABC0000003. TIFF "'" 
ABC0000004,ABCOO 1 ,D:\IMAGES\OO 1 \ABC0000004. TIFF, Y",2 
ABC0000005,ABCOO 1 ,D:\IMAGES\OO 1 \ABC0000005. TIFF "", 

9. 	 Parent-Child Relationships. Parent-child relationships (the association 
between an attachment and its parent document), to the extent they 
can be reasonably determined, must be preserved. 

1O. 	 Objective Coding Fields. The following objective coding fields 
should be provided to the extent determinable: (i) Beginning Bates 
Number; (ii) Ending Bates Number; (iii) Beginning Attachment 
Number; (iv) Ending Attachment Number; (v) Attachment Range 
Bates Numbers; and (vi) Custodian. 

11. 	 In certain situations and with prior notification, parties agree to accept 
productions in hard copy format. The producing party shall provide 
the same documents in the agreed upon production format as provided 
herein, within five (5) business days. To avoid confusion, a document 
produced in hard copy and later produced in the agreed upon format 
will be named with the exact same Bates number( s). 
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C. 	 Miscellaneous Production Items. 

1. 	 Production Labels. The parties agree to attach a label to each piece of 
media containing production data. The label will provide the 
following information: 

Party v. Party (case name) 

Case No. 000000 ( case number) 

Month,Day, Year (date production was created onthe disk) 

Volume Number 

Bates Range: (no gaps from production to production and no gaps 

within productions unless otherwise notified) 

Confidential Designation (ifnecessary) 


2. 	 Production Media. Documents will be produced on CD-ROM or DVD 
disks or on portable hard drives. 

D. 	 Accessible and Inaccessible ESI. Pursuant to Rule 26(b )(2)(B) of the 
Federal Rules of Civil Procedure, the parties identify the following 
accessible and inaccessible ESI: 

a) 	 Accessible ESI: Each party represents that it has taken reasonable 
steps to preserve reasonably accessible sources of ESI, including the 
prompt implementation of a litigation hold. Reasonably accessible 
sources of ESI include active e-mail accounts and archived e-mail 
accounts stored on computer networks or hard drives, shared network 
drives, workstation or laptop hard drives, and portable drives/media, 
CD-ROM and DVD disks. 

Each party will conduct a diligent search of those reasonably 
accessible sources in which it has reason to believe relevant ESI 
responsive to discovery requests will be found. 

b) 	 Inaccessible ESI: Contingent upon each party's compliance with the 
obligations set forth in this document, the parties agree that the 
circumstances of this case do not warrant the preservation, review, or 
production of ESI that is not reasonably accessible because it is 
unlikely that significant relevant information would be located in 
those sources that is not otherwise available in reasonably accessible 
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sources. Moreover, that remote possibility is substantially outweighed 
by the burden and cost of preservation and/or review and production 
of E8I from these sources. The parties agree that the following E8I is 
not reasonably accessible: 

• 	 Backup Tapes 
• 	 Voicemail 
• 	 Text Messaging 
• 	 Instant Messaging 
• 	 Residual, fragmented, damaged, permanently deleted, 

slack and unallocated data 

E. 	 Right to Request Additional Information. 

The agreements set forth herein are without prejudice to the right of a 
requesting party to request additional information about specific E8I, 
including sources of E8I previously identified as "inaccessible E8I" in 
section D(b), if that party can demonstrate that material, relevant, and 
responsive information that is not otherwise cumulative of information 
already produced can only be found through such additional efforts. The 
parties will negotiate in good faith with regard to whether such additional 
efforts are reasonably required and, if so, who should bear the cost, with the 
Court to resolve such disputes if agreement cannot be reached. 

F. 	 Inadvertent Production of Documents. 

Inadvertent production of any document produced in response to discovery 
requests in this action by any party or non-party, that a party or non-party 
later claims should have been withheld on grounds of a privilege, including 
the work product doctrine (collectively referred to hereinafter as an 
"Inadvertently Produced Privileged Document") will not be deemed to 
waive any privilege or work product protection. 

A party or non-party may request through counsel the return of any 
document ("Notice of Recall") that it inadvertently produced by identifying 
the Inadvertently Produced Privileged Document and stating the basis for 
withholding such document from production promptly after discovering the 
inadvertent production. 
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Once the Notice of Recall is given by the producing party, the receiving 
party shall promptly coordinate the destruction of the recalled documents. If 
the production was provided on CD or DVD, the receiving party will destroy 
the production media, along with any copies, and certify to the producing 
party, in writing, of the destruction. If the production was provided on hard 
drive the receiving party will delete recalled documents from the hard drive 
and certify in writing that the recalled documents were deleted. 

The producing party will provide replacement media and/or documents, if 
applicable, within ten (10) business days of the Notice of Recall. If any 
documents are being removed in totality from the production, the receiving 
party may insert TIFF placeholders in the production to cover any Bates 
number gaps created by the recalled document(s). 

Written certification from the receiving party may be provided via email and 
will provide confirmation that the original and any copies of the original 
media were destroyed and/or deleted, all electronic and hard copy versions 
of the recalled document(s) was deleted and/or destroyed and that no other 
iteration of the recalled document(s) exists. 

The producing party shall add the subject document to its privilege log and 
provide the updated Privilege Log to the receiving party within thirty (30) 
days of the Notice of Recall. If the Inadvertently Produced Privilege 
Document requires redaction only, the producing party shall within ten (10) 
days of the Notice of Recall, provide to the receiving party an updated 
privilege log. 

The return of an Inadvertently Produced Privilege Document does not 
preclude the receiving party from disagreeing with the designation of the 
document as privileged or redacted and re-produced and bringing a Motion 
to Compel its production pursuant to the Federal Rules of Civil Procedure. 

If the Notice of Recall is made during or in preparation for a deposition, the 
examining and defending counsel shall meet and confer at the earliest 
opportunity to determine appropriate steps under this circumstance and 
consistent with this Agreement to return the document, redact the document, 
or withdraw the claim of privilege. 
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G. Modifications To ESI Protocol 

The parties agree that any of the terms and requirements herein can be 
modified by agreement between the parties reduced to writing. 

SO ORDERED, this 4'day Of---,-C1y_-#--t~____, 2011. 

Consented to by: 

/s/ Henry R. Chalmers 
Henry R. Chalmers 
Georgia Bar No. 118715 
ARNALL GOLDEN GREGORY LLP 
171 17th Street, N.W. 
Suite 2100 
Atlanta, Georgia 30363 
Telephone: 404-873-8646 
Facsimile: 404-873-8647 

Counsel for Plaintiff CryoLife, Inc. 

/s/ Lisa L. Heller 
[by HRC with express permission] 
Lisa L. Heller 
Georgia Bar No. 344109 
ROBINS, KAPLAN, MILLER & 
CIRSEI L.L.P. 
1201 West Peachtree St. 
Suite 2200 
Atlanta, GA 30309 
Telephone: 404-760-4300 
Facsimile: 404-233-1267 

Counsel for Defendant Medafor, Inc. 
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Table A. Metadata Fields 

Bates number associated with the first page of a ESI and 
document. Hard Copy 

Bates number associated with the last page of a ESIand 
document. Hard Copy 

Specific description of who provided the document. ESI and 
Multiple custodians will be separated by a semi-colon. Hard Copy 

Beginning Attachment number for parent and children. ESI and 
The number should be BEG_NO ofthe parent. Hard Copy 

Ending Attachment number for parent and children. The ESIand 
number should be END NO of the last child. Hard 
Beginning and Ending Attachment numbers for parent ESI and 
and children. The number should be BEG NO of the Hard Copy 
parent and END No for the last Child. 

Paper or ESI should be noted in this field. ESI and 
This field defines whether the produced document was Hard Copy 
produced from Paper or from ESI. 

Y or N will be noted in this field. This field defines ESI and 
whether or not a document contains redactions or not. Hard 
File extension of native file (e.g., XLS, DOC) ESI 

Original file name ofnative file. Contains subject of ESI 
email message for email records. 

Number of pages per electronic document. NOTE: Not ESI 
all ESI documents have this field. To the extent it exists, 
it is extracted. 
This is an electronically populated field that is based on 
the machines estimate. 

BEG NO 

END NO 

CUSTODIAN 

BEG ATTACH 

END ATTACH 

ATTACH RANGE 

PROD TYPE 

REDACT 

FILE EXT 

FILE NAME 

PAGE COUNT 
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- -

- -

HASH 

NATIVE LINK 

FILE PATH 

TITLE 

AUTHOR 

CREATE DATE 

TIME CREATED 

DATE LAST MOD 

TIME LAST MOD 

MESSAGID 

SUBJECT 

FROM 

The Hash value or "de-duplication key" assigned to a 
document. Parties will use MD5 Hash value for this 
unique identifier. PID's for email families should also be 
preserved. 

ESI 

Native link to documents produced in native format. The 
path provided in this field is where the file is located on 
the production media. 

ESI 

Folder path of where documents came from on server-
when collected. Include the letter of the drive, path 
information through to the extension of the file. 

ESI 

Title of document. 
NOTE: Not all ESI have this field. Certain ofthe 
attached email docs, like a scanned PDF, will not have 
any metadata 

ESI 

Author of a document. 
NOTE: Not all ESI have this field. Certain of the 
attached email docs, like a scanned PDF, will not have 
any meta data 

ESI 

Creation date of the native file. 
format. 

Must be in mmJdd/yyyy ESI 

Creation time of the native file. Time will be provided in 
GMT and will be in military format. 

ESI 

Date native file was last modified. Needs to be 
in mmidd/yyyy format 

ESI 

Time native file was last modified. Time will be 
provided in GMT and will be in military format. 

ESI 

The Email Message ID. ESI (email) 

Information from the Subject line of the e-mail 
message 

ESI (email) 

Author of e-mail message ESI (email) 
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TO 	 Recipients of the email message ESI (email) 

CC 	 Recipient of Carbon Copies of the e-mail ESI (email) 
message 

BCC 	 Recipient of blind carbon copies of the e-mail ESI (email) 
message 

DATE SENT 	 Sent date of an e-mail message. Must be in ESI (email) 
mm/dd/yyyy format. 

TIME SENT 	 Sent time of an e-mail message. Time will be ESI (email) 
provided in GMT and will be in military format. 

DATE RCVD 	 Received date of an e-mail message. Needs to ESI (email) 
be in mm/dd/yyyy format 

TIME RCVD 	 Received time of an e-mail message. Time will ESI (email) 
be provided in GMT and will be in military 
format. 
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Rule 53. Masters, FRCP Rule 53

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)

Title VI. Trials

Federal Rules of Civil Procedure Rule 53

Rule 53. Masters

Currentness

(a) Appointment.

(1) Scope. Unless a statute provides otherwise, a court may appoint a master only to:

(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of fact on issues to be decided without a jury if appointment
is warranted by:

(i) some exceptional condition; or

(ii) the need to perform an accounting or resolve a difficult computation of damages; or

(C) address pretrial and posttrial matters that cannot be effectively and timely addressed by an available district judge or
magistrate judge of the district.

(2) Disqualification. A master must not have a relationship to the parties, attorneys, action, or court that would require
disqualification of a judge under 28 U.S.C. § 455, unless the parties, with the court's approval, consent to the appointment
after the master discloses any potential grounds for disqualification.

(3) Possible Expense or Delay. In appointing a master, the court must consider the fairness of imposing the likely expenses
on the parties and must protect against unreasonable expense or delay.

(b) Order Appointing a Master.

(1) Notice. Before appointing a master, the court must give the parties notice and an opportunity to be heard. Any party may
suggest candidates for appointment.

(2) Contents. The appointing order must direct the master to proceed with all reasonable diligence and must state:
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(A) the master's duties, including any investigation or enforcement duties, and any limits on the master's authority under
Rule 53(c);

(B) the circumstances, if any, in which the master may communicate ex parte with the court or a party;

(C) the nature of the materials to be preserved and filed as the record of the master's activities;

(D) the time limits, method of filing the record, other procedures, and standards for reviewing the master's orders, findings,
and recommendations; and

(E) the basis, terms, and procedure for fixing the master's compensation under Rule 53(g).

(3) Issuing. The court may issue the order only after:

(A) the master files an affidavit disclosing whether there is any ground for disqualification under 28 U.S.C. § 455; and

(B) if a ground is disclosed, the parties, with the court's approval, waive the disqualification.

(4) Amending. The order may be amended at any time after notice to the parties and an opportunity to be heard.

(c) Master's Authority.

(1) In General. Unless the appointing order directs otherwise, a master may:

(A) regulate all proceedings;

(B) take all appropriate measures to perform the assigned duties fairly and efficiently; and

(C) if conducting an evidentiary hearing, exercise the appointing court's power to compel, take, and record evidence.

(2) Sanctions. The master may by order impose on a party any noncontempt sanction provided by Rule 37 or 45, and may
recommend a contempt sanction against a party and sanctions against a nonparty.

(d) Master's Orders. A master who issues an order must file it and promptly serve a copy on each party. The clerk must enter
the order on the docket.
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(e) Master's Reports. A master must report to the court as required by the appointing order. The master must file the report
and promptly serve a copy on each party, unless the court orders otherwise.

(f) Action on the Master's Order, Report, or Recommendations.

(1) Opportunity for a Hearing; Action in General. In acting on a master's order, report, or recommendations, the court must
give the parties notice and an opportunity to be heard; may receive evidence; and may adopt or affirm, modify, wholly or
partly reject or reverse, or resubmit to the master with instructions.

(2) Time to Object or Move to Adopt or Modify. A party may file objections to--or a motion to adopt or modify--the master's
order, report, or recommendations no later than 21 days after a copy is served, unless the court sets a different time.

(3) Reviewing Factual Findings. The court must decide de novo all objections to findings of fact made or recommended by
a master, unless the parties, with the court's approval, stipulate that:

(A) the findings will be reviewed for clear error; or

(B) the findings of a master appointed under Rule 53(a)(1)(A) or (C) will be final.

(4) Reviewing Legal Conclusions. The court must decide de novo all objections to conclusions of law made or recommended
by a master.

(5) Reviewing Procedural Matters. Unless the appointing order establishes a different standard of review, the court may set
aside a master's ruling on a procedural matter only for an abuse of discretion.

(g) Compensation.

(1) Fixing Compensation. Before or after judgment, the court must fix the master's compensation on the basis and terms
stated in the appointing order, but the court may set a new basis and terms after giving notice and an opportunity to be heard.

(2) Payment. The compensation must be paid either:

(A) by a party or parties; or

(B) from a fund or subject matter of the action within the court's control.



Rule 53. Masters, FRCP Rule 53

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 4

(3) Allocating Payment. The court must allocate payment among the parties after considering the nature and amount of the
controversy, the parties' means, and the extent to which any party is more responsible than other parties for the reference to
a master. An interim allocation may be amended to reflect a decision on the merits.

(h) Appointing a Magistrate Judge. A magistrate judge is subject to this rule only when the order referring a matter to the
magistrate judge states that the reference is made under this rule.

CREDIT(S)
(Amended February 28, 1966, effective July 1, 1966; April 28, 1983, effective August 1, 1983; March 2, 1987, effective

August 1, 1987; April 30, 1991, effective December 1, 1991; April 22, 1993, effective December 1, 1993; March 27, 2003,
effective December 1, 2003; April 30, 2007, effective December 1, 2007; March 26, 2009, effective December 1, 2009.)

ADVISORY COMMITTEE NOTES
1937 Adoption

Note to Subdivision (a). This is a modification of former Equity Rule 68 (Appointment and Compensation of Masters).

Note to Subdivision (b). This is substantially the first sentence of [former] Equity Rule 59 (Reference to Master--Exceptional,
Not Usual) extended to actions formerly legal. See Ex parte Peterson, 1920, 40 S.Ct. 543, 253 U.S. 300, 64 L.Ed. 919.

Note to Subdivision (c). This is [former] Equity Rules 62 (Powers of Master) and 65 (Claimants Before Master Examinable by
Him) with slight modifications. Compare [former] Equity Rules 49 (Evidence Taken Before Examiners, Etc.) and 51 (Evidence
Taken Before Examiners, Etc.).

Note to Subdivision (d). (1) This is substantially a combination of the second sentence of [former] Equity Rule 59 (Reference
to Master--Exceptional, Not Usual) and [former] Equity Rule 60 (Proceedings Before Master). Compare [former] Equity Rule
53 (Notice of Taking Testimony Before Examiner, Etc.).

(2) This is substantially [former] Equity Rule 52 (Attendance of Witnesses Before Commissioner, Master, or Examiner).

(3) This is substantially [former] Equity Rule 63 (Form of Accounts Before Master).

Note to Subdivision (e). This contains the substance of [former] Equity Rules 61 (Master's Report--Documents Identified
but not Set Forth), 61 ½ (Master's Report--Presumption as to Correctness--Review), and 66 (Return of Master's Report--
Exceptions--Hearing), with modifications as to the form and effect of the report and for inclusion of reports by auditors, referees,
and examiners, and references in actions formerly legal. Compare [former] Equity Rules 49 (Evidence Taken Before Examiners,
Etc.) and 67 (Costs on Exceptions to Master's Report). See Camden v. Stuart, 144 U.S. 104, 12 S.Ct. 585, 36 L.Ed. 363 (1892);
Ex parte Peterson, 253 U.S. 300, 40 S.Ct. 543, 64 L.Ed. 919 (1920).

1966 Amendment

These changes are designed to preserve the admiralty practice whereby difficult computations are referred to a commissioner
or assessor, especially after an interlocutory judgment determining liability. As to separation of issues for trial see Rule 42(b).

1983 Amendment
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Subdivision (a). The creation of full-time magistrates, who serve at government expense and have no nonjudicial duties
competing for their time, eliminates the need to appoint standing masters. Thus the prior provision in Rule 53(a) authorizing
the appointment of standing masters is deleted. Additionally, the definition of “master” in subdivision (a) now eliminates the
superseded office of commissioner.

The term “special master” is retained in Rule 53 in order to maintain conformity with 28 U.S.C. § 636(b)(2), authorizing a judge
to designate a magistrate “to serve as a special master pursuant to the applicable provisions of this title and the Federal Rules of
Civil Procedure for the United States District Courts.” Obviously, when a magistrate serves as a special master, the provisions
for compensation of masters are inapplicable, and the amendment to subdivision (a) so provides.

Although the existence of magistrates may make the appointment of outside masters unnecessary in many instances, see,
e.g., Gautreaux v. Chicago Housing Authority, 384 F.Supp. 37 (N.D.Ill.1974), mandamus denied sub nom., Chicago Housing
Authority v. Austin, 511 F.2d 82 (7th Cir.1975); Avco Corp. v. American Tel. & Tel. Co., 68 F.R.D. 532 (S.D.Ohio 1975), such
masters may prove useful when some special expertise is desired or when a magistrate is unavailable for lengthy and detailed
supervision of a case.

Subdivision (b). The provisions of 28 U.S.C. § 636(b)(2) not only permit magistrates to serve as masters under Rule 53(b) but
also eliminate the exceptional condition requirement of Rule 53(b) when the reference is made with the consent of the parties.
The amendment to subdivision (b) brings Rule 53 into harmony with the statute by exempting magistrates, appointed with the
consent of the parties, from the general requirement that some exceptional condition requires the reference. It should be noted
that subdivision (b) does not address the question, raised in recent decisional law and commentary, as to whether the exceptional
condition requirement is applicable when private masters who are not magistrates are appointed with the consent of the parties.
See Silberman, Masters and Magistrates Part II: The American Analogue, 50 N.Y.U.L.Rev. 1297, 1354 (1975).

Subdivision (c). The amendment recognizes the abrogation of Federal Rule 43(c) by the Federal Rules of Evidence.

Subdivision (f). The new subdivision responds to confusion flowing from the dual authority for references of pretrial matters
to magistrates. Such references can be made, with or without the consent of the parties, pursuant to Rule 53 or under 28 U.S.C.
§ 636(b)(1)(A) and (b)(1)(B). There are a number of distinctions between references made under the statute and under the
rule. For example, under the statute nondispositive pretrial matters may be referred to a magistrate, without consent, for final
determination with reconsideration by the district judge if the magistrate's order is clearly erroneous or contrary to law. Under
the rule, however, the appointment of a master, without consent of the parties, to supervise discovery would require some
exceptional condition (Rule 53(b)) and would subject the proceedings to the report procedures of Rule 53(e). If an order of
reference does not clearly articulate the source of the court's authority the resulting proceedings could be subject to attack on
grounds of the magistrate's noncompliance with the provisions of Rule 53. This subdivision therefore establishes a presumption
that the limitations of Rule 53 are not applicable unless the reference is specifically made subject to Rule 53.

A magistrate serving as a special master under 28 U.S.C. § 636(b)(2) is governed by the provisions of Rule 53, with the
exceptional condition requirement lifted in the case of a consensual reference.

1987 Amendment

The amendments are technical. No substantive change is intended.

1991 Amendment

The purpose of the revision is to expedite proceedings before a master. The former rule required only a filing of the master's
report, with the clerk then notifying the parties of the filing. To receive a copy, a party would then be required to secure it from
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the clerk. By transmitting directly to the parties, the master can save some efforts of counsel. Some local rules have previously
required such action by the master.

1993 Amendment

This revision is made to conform the rule to changes made by the Judicial Improvements Act of 1990.

2003 Amendment

Rule 53 is revised extensively to reflect changing practices in using masters. From the beginning in 1938, Rule 53 focused
primarily on special masters who perform trial functions. Since then, however, courts have gained experience with masters
appointed to perform a variety of pretrial and post-trial functions. See Willging, Hooper, Leary, Miletich, Reagan, & Shapard,
Special Masters' Incidence and Activity (Federal Judicial Center 2000). This revised Rule 53 recognizes that in appropriate
circumstances masters may properly be appointed to perform these functions and regulates such appointments. Rule 53
continues to address trial masters as well, but permits appointment of a trial master in an action to be tried to a jury only if the
parties consent. The new rule clarifies the provisions that govern the appointment and function of masters for all purposes. Rule
53(g) also changes the standard of review for findings of fact made or recommended by a master. The core of the original Rule
53 remains, including its prescription that appointment of a master must be the exception and not the rule.

Special masters are appointed in many circumstances outside the Civil Rules. Rule 53 applies only to proceedings that Rule
1 brings within its reach.

Subdivision (a)(1)

District judges bear primary responsibility for the work of their courts. A master should be appointed only in limited
circumstances. Subdivision (a)(1) describes three different standards, relating to appointments by consent of the parties,
appointments for trial duties, and appointments for pretrial or post-trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment of a master with the parties' consent. Party consent does not
require that the court make the appointment; the court retains unfettered discretion to refuse appointment.

Trial Masters. Use of masters for the core functions of trial has been progressively limited. These limits are reflected in
the provisions of subparagraph (a)(1)(B) that restrict appointments to exercise trial functions. The Supreme Court gave clear
direction to this trend in La Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are sketched in Los Angeles Brush
Mfg. Corp. v. James, 272 U.S. 701 (1927). As to nonjury trials, this trend has developed through elaboration of the “exceptional
condition” requirement in present Rule 53(b). This phrase is retained, and will continue to have the same force as it has
developed. Although the provision that a reference “shall be the exception and not the rule” is deleted, its meaning is embraced
for this setting by the exceptional condition requirement.

Subparagraph (a)(1)(B)(ii) carries forward the approach of present Rule 53(b), which exempts from the “exceptional condition”
requirement “matters of account and of difficult computation of damages.” This approach is justified only as to essentially
ministerial determinations that require mastery of much detailed information but that do not require extensive determinations
of credibility. Evaluations of witness credibility should only be assigned to a trial master when justified by an exceptional
condition.

The use of a trial master without party consent is abolished as to matters to be decided by a jury unless a statute provides for
this practice.
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Abolition of the direct power to appoint a trial master as to issues to be decided by a jury leaves the way free to appoint a
trial master with the consent of all parties. A trial master should be appointed in a jury case, with consent of the parties and
concurrence of the court, only if the parties waive jury trial with respect to the issues submitted to the master or if the master's
findings are to be submitted to the jury as evidence in the manner provided by former Rule 53(e)(3). In no circumstance may
a master be appointed to preside at a jury trial.

The central function of a trial master is to preside over an evidentiary hearing on the merits of the claims or defenses in the
action. This function distinguishes the trial master from most functions of pretrial and post-trial masters. If any master is to
be used for such matters as a preliminary injunction hearing or a determination of complex damages issues, for example, the
master should be a trial master. The line, however, is not distinct. A pretrial master might well conduct an evidentiary hearing
on a discovery dispute, and a post-trial master might conduct evidentiary hearings on questions of compliance.

Rule 53 has long provided authority to report the evidence without recommendations in nonjury trials. This authority is omitted
from Rule 53(a)(1)(B). In some circumstances a master may be appointed under Rule 53(a)(1)(A) or (C) to take evidence and
report without recommendations.

For nonjury cases, a master also may be appointed to assist the court in discharging trial duties other than conducting an
evidentiary hearing.

Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C) authorizes appointment of a master to address pretrial or post-trial
matters. Appointment is limited to matters that cannot be addressed effectively and in a timely fashion by an available district
judge or magistrate judge of the district. A master's pretrial or post-trial duties may include matters that could be addressed by
a judge, such as reviewing discovery documents for privilege, or duties that might not be suitable for a judge. Some forms of
settlement negotiations, investigations, or administration of an organization are familiar examples of duties that a judge might
not feel free to undertake.

Magistrate Judges. Particular attention should be paid to the prospect that a magistrate judge may be available for special
assignments. United States magistrate judges are authorized by statute to perform many pretrial functions in civil actions. 28
U.S.C. § 636(b)(1). Ordinarily a district judge who delegates these functions should refer them to a magistrate judge acting
as magistrate judge.

There is statutory authority to appoint a magistrate judge as special master. 28 U.S.C. § 636(b)(2). In special circumstances, or
when expressly authorized by a statute other than § 636(b)(2), it may be appropriate to appoint a magistrate judge as a master
when needed to perform functions outside those listed in § 636(b)(1). There is no apparent reason to appoint a magistrate judge
to perform as master duties that could be performed in the role of magistrate judge. Party consent is required for trial before
a magistrate judge, moreover, and this requirement should not be undercut by resort to Rule 53 unless specifically authorized
by statute; see 42 U.S.C. § 2000e-5(f)(5).

Pretrial Masters. The appointment of masters to participate in pretrial proceedings has developed extensively over the last two
decades as some district courts have felt the need for additional help in managing complex litigation. This practice is not well
regulated by present Rule 53, which focuses on masters as trial participants. Rule 53 is amended to confirm the authority to
appoint--and to regulate the use of--pretrial masters.

A pretrial master should be appointed only when the need is clear. Direct judicial performance of judicial functions may be
particularly important in cases that involve important public issues or many parties. At the extreme, a broad delegation of pretrial
responsibility as well as a delegation of trial responsibilities can run afoul of Article III.

A master also may be appointed to address matters that blur the divide between pretrial and trial functions. The court's
responsibility to interpret patent claims as a matter of law, for example, may be greatly assisted by appointing a master who has
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expert knowledge of the field in which the patent operates. Review of the master's findings will be de novo under Rule 53(g)
(4), but the advantages of initial determination by a master may make the process more effective and timely than disposition
by the judge acting alone. Determination of foreign law may present comparable difficulties. The decision whether to appoint
a master to address such matters is governed by subdivision (a)(1)(C), not the trial-master provisions of subdivision (a)(1)(B).

Post-Trial Masters. Courts have come to rely on masters to assist in framing and enforcing complex decrees. Present Rule 53
does not directly address this practice. Amended Rule 53 authorizes appointment of post-trial masters for these and similar
purposes. The constraint of subdivision (a)(1)(C) limits this practice to cases in which the master's duties cannot be performed
effectively and in a timely fashion by an available district judge or magistrate judge of the district.

Reliance on a master is appropriate when a complex decree requires complex policing, particularly when a party has proved
resistant or intransigent. This practice has been recognized by the Supreme Court, see Local 28, Sheet Metal Workers' Internat.
Assn. v. EEOC, 478 U.S. 421, 481-482 (1986). The master's role in enforcement may extend to investigation in ways that are
quite unlike the traditional role of judicial officers in an adversary system.

Expert Witness Overlap. This rule does not address the difficulties that arise when a single person is appointed to perform
overlapping roles as master and as court-appointed expert witness under Evidence Rule 706. Whatever combination of functions
is involved, the Rule 53(a)(1)(B) limit that confines trial masters to issues to be decided by the court does not apply to a person
who also is appointed as an expert witness under Evidence Rule 706.

Subdivision (a)(2) and (3)

Masters are subject to the Code of Conduct for United States Judges, with exceptions spelled out in the Code. Special care must
be taken to ensure that there is no actual or apparent conflict of interest involving a master. The standard of disqualification
is established by 28 U.S.C. § 455. The affidavit required by Rule 53(b)(3) provides an important source of information about
possible grounds for disqualification, but careful inquiry should be made at the time of making the initial appointment. The
disqualification standards established by § 455 are strict. Because a master is not a public judicial officer, it may be appropriate to
permit the parties to consent to appointment of a particular person as master in circumstances that would require disqualification
of a judge. The judge must be careful to ensure that no party feels any pressure to consent, but with such assurances--and with
the judge's own determination that there is no troubling conflict of interests or disquieting appearance of impropriety--consent
may justify an otherwise barred appointment.

One potential disqualification issue is peculiar to the master's role. It may happen that a master who is an attorney represents
a client whose litigation is assigned to the judge who appointed the attorney as master. Other parties to the litigation may fear
that the attorney-master will gain special respect from the judge. A flat prohibition on appearance before the appointing judge
during the time of service as master, however, might in some circumstances unduly limit the opportunity to make a desirable
appointment. These matters may be regulated to some extent by state rules of professional responsibility. The question of present
conflicts, and the possibility of future conflicts, can be considered at the time of appointment. Depending on the circumstances,
the judge may consider it appropriate to impose a non-appearance condition on the lawyer-master, and perhaps on the master's
firm as well.

Subdivision (b)

The order appointing a pretrial master is vitally important in informing the master and the parties about the nature and extent of
the master's duties and authority. Care must be taken to make the order as precise as possible. The parties must be given notice
and opportunity to be heard on the question whether a master should be appointed and on the terms of the appointment. To
the extent possible, the notice should describe the master's proposed duties, time to complete the duties, standards of review,
and compensation. Often it will be useful to engage the parties in the process of identifying the master, inviting nominations,
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and reviewing potential candidates. Party involvement may be particularly useful if a pretrial master is expected to promote
settlement.

The hearing requirement of Rule 53(b)(1) can be satisfied by an opportunity to make written submissions unless the
circumstances require live testimony.

Rule 53(b)(2) requires precise designation of the master's duties and authority. Clear identification of any investigating or
enforcement duties is particularly important. Clear delineation of topics for any reports or recommendations is also an important
part of this process. And it is important to protect against delay by establishing a time schedule for performing the assigned
duties. Early designation of the procedure for fixing the master's compensation also may provide useful guidance to the parties.

Ex parte communications between a master and the court present troubling questions. Ordinarily the order should prohibit
such communications, assuring that the parties know where authority is lodged at each step of the proceedings. Prohibiting ex
parte communications between master and court also can enhance the role of a settlement master by assuring the parties that
settlement can be fostered by confidential revelations that will not be shared with the court. Yet there may be circumstances
in which the master's role is enhanced by the opportunity for ex parte communications with the court. A master assigned to
help coordinate multiple proceedings, for example, may benefit from off-the-record exchanges with the court about logistical
matters. The rule does not directly regulate these matters. It requires only that the court exercise its discretion and address the
topic in the order of appointment.

Similarly difficult questions surround ex part e communications between a master and the parties. Ex parte communications
may be essential in seeking to advance settlement. Ex parte communications also may prove useful in other settings, as with
in camera review of documents to resolve privilege questions. In most settings, however, ex parte communications with the
parties should be discouraged or prohibited. The rule requires that the court address the topic in the order of appointment.

Subdivision (b)(2)(C) provides that the appointment order must state the nature of the materials to be preserved and filed
as the record of the master's activities, and (b)(2)(D) requires that the order state the method of filing the record. It is not
feasible to prescribe the nature of the record without regard to the nature of the master's duties. The records appropriate to
discovery duties may be different from those appropriate to encouraging settlement, investigating possible violations of a
complex decree, or making recommendations for trial findings. A basic requirement, however, is that the master must make and
file a complete record of the evidence considered in making or recommending findings of fact on the basis of evidence. The order
of appointment should routinely include this requirement unless the nature of the appointment precludes any prospect that the
master will make or recommend evidence-based findings of fact. In some circumstances it may be appropriate for a party to file
materials directly with the court as provided by Rule 5(e), but in many circumstances filing with the court may be inappropriate.
Confidentiality is important with respect to many materials that may properly be considered by a master. Materials in the record
can be transmitted to the court, and filed, in connection with review of a master's order, report, or recommendations under
subdivisions (f) and (g). Independently of review proceedings, the court may direct filing of any materials that it wishes to
make part of the public record.

The provision in subdivision (b)(2)(D) that the order must state the standards for reviewing the master's orders, findings, or
recommendations is a reminder of the provisions of subdivision (g)(3) that recognize stipulations for review less searching than
the presumptive requirement of de novo decision by the court. Subdivision (b)(2)(D) does not authorize the court to supersede
the limits of subdivision (g)(3).

In setting the procedure for fixing the master's compensation, it is useful at the outset to establish specific guidelines to control
total expense. The court has power under subdivision (h) to change the basis and terms for determining compensation after
notice to the parties.
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Subdivision (b)(3) permits entry of the order appointing a master only after the master has filed an affidavit disclosing whether
there is any ground for disqualification under 28 U.S.C. § 455. If the affidavit discloses a possible ground for disqualification,
the order can enter only if the court determines that there is no ground for disqualification or if the parties, knowing of the
ground for disqualification, consent with the court's approval to waive the disqualification.

The provision in Rule 53(b)(4) for amending the order of appointment is as import ant as the provisions for the initial order.
Anything that could be done in the initial order can be done by amendment. The hearing requirement can be satisfied by an
opportunity to make written submissions unless the circumstances require live testimony.

Subdivision (c)

Subdivision (c) is a simplification of the provisions scattered throughout present Rule 53. It is intended to provide the broad and
flexible authority necessary to discharge the master's responsibilities. The most important delineation of a master's authority
and duties is provided by the Rule 53(b) appointing order.

Subdivision (d)

The subdivision (d) provisions for evidentiary hearings are reduced from the extensive provisions in current Rule 53. This
simplification of the rule is not intended to diminish the authority that may be delegated to a master. Reliance is placed on the
broad and general terms of subdivision (c).

Subdivision (e)

Subdivision (e) provides that a master's order must be filed and entered on the docket. It must be promptly served on the parties, a
task ordinarily accomplished by mailing or other means as permitted by Rule 5(b). In some circumstances it may be appropriate
to have the clerk's office assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisions of present Rule 53(e)(1). The report is the master's primary means of
communication with the court. The materials to be provided to support review of the report will depend on the nature of the
report. The master should provide all portions of the record preserved under Rule 53(b)(2)(C) that the master deems relevant to
the report. The parties may designate additional materials from the record, and may seek permission to supplement the record
with evidence. The court may direct that additional materials from the record be provided and filed. Given the wide array of
tasks that may be assigned to a pretrial master, there may be circumstances that justify sealing a report or review record against
public access--a report on continuing or failed settlement efforts is the most likely example. A post-trial master may be assigned
duties in formulating a decree that deserve similar protection. Such circumstances may even justify denying access to the report
or review materials by the parties, although this step should be taken only for the most compelling reasons. Sealing is much
less likely to be appropriate with respect to a trial master's report.

Before formally making an order, report, or recommendations, a master may find it helpful to circulate a draft to the parties for
review and comment. The usefulness of this practice depends on the nature of the master's proposed action.

Subdivision (g)

The provisions of subdivision (g)(1), describing the court's powers to afford a hearing, take evidence, and act on a master's
order, report, or recommendations are drawn from present Rule 53(e)(2), but are not limited, as present Rule 53(e)(2) is limited,
to the report of a trial master in a nonjury action. The requirement that the court must afford an opportunity to be heard can be
satisfied by taking written submissions when the court acts on the report without taking live testimony.
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The subdivision (g)(2) time limits for objecting to--or seeking adoption or modification of--a master's order, report, or
recommendations, are important. They are not jurisdictional. Although a court may properly refuse to entertain untimely review
proceedings, the court may excuse the failure to seek timely review. The basic time period is lengthened to 20 days because
the present 10-day period may be too short to permit thorough study and response to a complex report dealing with complex
litigation. If no party asks the court to act on a master's report, the court is free to adopt the master's action or to disregard it
at any relevant point in the proceedings.

Subdivision (g)(3) establishes the standards of review for a master's findings of fact or recommended findings of fact. The
court must decide de novo all objections to findings of fact made or recommended by the master unless the parties stipulate,
with the court's consent, that the findings will be reviewed for clear error or--with respect to a master appointed on the parties'
consent or appointed to address pretrial or post-trial matters--that the findings will be final. Clear-error review is more likely
to be appropriate with respect to findings that do not go to the merits of the underlying claims or defenses, such as findings of
fact bearing on a privilege objection to a discovery request. Even if no objection is made, the court is free to decide the facts
de novo; to review for clear error if an earlier approved stipulation provided clear-error review; or to withdraw its consent to a
stipulation for clear-error review or finality, and then to decide de novo. If the court withdraws its consent to a stipulation for
finality or clear-error review, it may reopen the opportunity to object.

Under Rule 53(g)(4), the court must decide de novo all objections to conclusions of law made or recommended by a master.
As with findings of fact, the court also may decide conclusions of law de novo when no objection is made.

Apart from factual and legal questions, masters often make determinations that, when made by a trial court, would be treated as
matters of procedural discretion. The court may set a standard for review of such matters in the order of appointment, and may
amend the order to establish the standard. If no standard is set by the original or amended order appointing the master, review
of procedural matters is for abuse of discretion. The subordinate role of the master means that the trial court's review for abuse
of discretion may be more searching than the review that an appellate court makes of a trial court.

If a master makes a recommendation on any matter that does not fall within Rule 53(g)(3), (4), or (5), the court may act on
the recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for care in appointing private persons as masters.

Payment of the master's fees must be allocated among the parties and any property or subject-matter within the court's control.
The amount in controversy and the means of the parties may provide some guidance in making the allocation. The nature of the
dispute also may be important--parties pursuing matters of public interest, for example, may deserve special protection. A party
whose unreasonable behavior has occasioned the need to appoint a master, on the other hand, may properly be charged all or a
major portion of the master's fees. It may be proper to revise an interim allocation after decision on the merits. The revision need
not await a decision that is final for purposes of appeal, but may be made to reflect disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be stated in the order of appointment. The court retains power to alter the
initial basis and terms, after notice and an opportunity to be heard, but should protect the parties against unfair surprise.

The provision of former Rule 53(a) that the “provision for compensation shall not apply when a United States Magistrate Judge
is designated to serve as a master” is deleted as unnecessary. Other provisions of law preclude compensation.

Subdivision (i)
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Rule 53(i) carries forward unchanged former Rule 53(f).

2007 Amendment

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout the rules. These changes are intended to be stylistic only.

2009 Amendment

The time set in the former rule at 20 days has been revised to 21 days. See the Note to Rule 6.

Notes of Decisions (642)

Fed. Rules Civ. Proc. Rule 53, 28 U.S.C.A., FRCP Rule 53
Including Amendments Received Through 7-1-15

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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1. Complex business cases come with their own set of challenges.  Discovery in complex business 

cases is often one of those challenges.  Between traditional discovery and ESI, discovery in a 

complex case can often add layers of complexity, cost, time and frustration to an already 

difficult case.  However, given advances in technology, a thorough discovery practice, including 

e-discovery, is essential to getting true and meaningful discovery in most cases.   Key evidence is 

no longer limited to documents or depositions, it is now found in emails, powerpoints or even 

voicemail transcriptions.    

Traditional discovery in complex cases is already rife with disputes.  When disputes regarding 

the breadth and scope of ESI are layered on top of those disputes, discovery can easily come to 

a standstill.  How do you keep discovery moving in cases where the parties argue on almost 

every discovery issue?  The Courts are rarely your best choice.  Their dockets are full.  They hate 

discovery disputes and they have neither the time nor inclination to devote enough resources to 

become “experts” in the discovery issues in your case.   

 

2. Case Study of Handling the Discovery Portion of a Case Using a Special Master 

a. An alternative to the traditional discovery route is using a Discovery Special Master to 

handle all discovery related issues, rather than referring those issues to the Court.  This 

is a case study for that alternative.  A discovery Special Master will not be the right 

choice for every complex business case, but in this case study CryoLife, Inc. v. Medafor, 

Inc. ,  it streamlined discovery, saved significant fees, costs and time and helped the 

parties get to a place where they could evaluate and ultimately settle the case at a point 

that would not have been possible under a more traditional model.  The ability to have a 

seasoned trial lawyer that was knowledgeable and practical regarding complex 

discovery issues and willing to take the time to become an expert in the case benefitted 

the lawyers, the clients and the Court.  It reduced the burden on the Court, while 

providing expertise, case focus, and speedy resolution of discovery issues to the lawyers 

and the clients that Court could not always provide.  Proactively seeking a Discovery 

Special Master allowed the parties to have input into the selection of the Special Master 

and the terms of his assignment. 

 

 

 



 

 

3.  CryoLife, Inc. v. Medafor, Inc.   

a.  Medafor manufactured a hemostatic or blood clotting product called Arista used by 

surgeons to assist in clotting during surgeries.  Medafor entered into an International 

Distribution Agreement with CryoLife, Inc.  The Distribution Agreement allowed CryoLife 

to distribute Arista domestically for certain uses and internationally for a broader set of 

uses.  The relationship between the parties soured and both parties alleged that the 

other was breaching the Distribution Agreement.  CryoLife sued Medafor in federal 

court for breach of contract, fraud and RICO, among other claims.  Medafor 

counterclaimed also alleging a litany of business litigation claims, including breach of 

contract, fraud and theft of trade secrets.   The lack of the trust between the parties 

infected all aspects of the litigation, including discovery issues.  

 

4. A Brief Outline of Some of the Discovery Issues in the Case 

a. With respect to ESI, the parties had to gather documents from numerous U.S. and 

international locations.  Different countries have different rules on document gathering, 

some even making it illegal to send certain types of information and documents from 

their country.  There was a disproportionate amount of documents to be gathered 

between the parties.  One of the parties had most of its documents located at a single 

location in the U.S., while the other party had documents located at a number of 

different locations in the U.S. and beyond.  The IT architectures of the parties were 

substantially different. 

 

b. The parties exchanged hundreds of document requests.  Given the number of legal 

issues in the case, the document requests spanned a wide range of topics and 

contemplated discovery of both confidential and trade secret information.  Given that 

during the course of the litigation the parties arguably became competitors, this issue 

was especially sensitive.   

 

 In addition, over 100 third party subpoenas were issued.  The parties anticipated well 

over 100 depositions, many in foreign jurisdictions.  The depositions included current 

and former employees, independent contractor salespeople, and customers of  both 

parties, as well as the patent holders and inventors of Arista and a competing Chinese 

product. 

 

5. The Parties Consider Using a Discovery Special Master 

a. Prior to the beginning of discovery, the parties had engaged in extensive motions 

practice; therefore, discovery did not begin until over a year after the filing of the 

original complaint.  The parties engaged in numerous, lengthy good faith meet and 

confer conferences on both the ESI and traditional discovery issues, with little progress.  

It became clear that case was going to become bogged down in discovery unless the 

parties found a different approach.   The parties began discussing the possibility of using 

a Discovery Special Master 



 

 

b. The first step was to determine if the parties could agree upon the parameters of the 

duties and responsibilities of the Discovery Special Master.  Collaboration between the 

parties in drafting the agreement was key since both parties must be invested in the 

agreement.  The parties used F.R.C.P. Rule 53 as the starting point for the Agreement.  If 

in Superior Court, Uniform Superior Court Rule 46 would be the appropriate rule to use. 

c. It was very important to track the Rule carefully.  Rule 53(a)(1)(A) allows a Special 

Masters to be appointed to perform duties consented to by the parties and Rule 

53(b)(1) state that “Any party may suggest candidates for appointment.”  Sections (b)(2) 

and (c) specifically state what the Order appointing the Special Master must contain and 

the extent of the master’s authority.  The Order Appointing the Discovery Special 

Master should lay out in detail and particularity the scope of the duties and 

responsibilities of the Special Master, as agreed upon by the parties.  Attached to the 

materials is a copy of the Joint Stipulation and Consent Order from the CryoLife case.  

The only way the Special Master appointment will be meaningful is if you give him or 

her real authority.  Under Section 2 of the Order, the Special Master in the CryoLife 

case, Tony Cochran was given full authority over all discovery issues in the case.  

Moreover, under sections 3 and 9 of the Order, all of Tony’s rulings (except for legal 

conclusions, contempt sanctions or claims-dispositive sanctions) were final, meaning 

one side or the other could not seek redress from  the Court every time it did not like 

one of his rulings, which is why the selection process was so important. 

 

6. Discovery Special Master Selection Process Among Counsel 

a. What Were the Key Qualities The Parties Were Looking For In A Special Master 

i. It was not critical that the candidate have previous Special Master experience.  

It was much more important that the candidate have a strong background with 

complex business litigation cases, and complex discovery issues.  A second key 

factor was having a smart, strong and well-respected litigator.  Given that the 

Discovery Special Master would have such comprehensive authority, it was 

important that our clients trust and respect the Special Master.  The third factor 

was both the willingness and ability to commit the time necessary to the case.  

The parties estimated that the Special Master’s duties would require 25-30% of 

the Special Master’s time in any given month.  Since the main focus of using the 

Discovery Special Master was to keep discovery moving, it was important that 

the Discovery Special Master had the time available to commit to the case. 

b. The parties then each nominated 3 or 4 candidates for consideration.  The other side 

could reject candidates with or without explanation.  In the interest of good faith, any 

candidates that were rejected were done with explanation and the rejections were 

generally on the basis of conflicts.  Only one or two of the candidates were actually 

rejected, because all of the nominated candidates were very qualified.  The parties 



 

 

agreed that the compensation for the Discovery Special Master should be based upon 

the candidate’s normal hourly rate and should be split equally between the parties. 

c. Parties jointly interviewed remaining candidates using a list of agreed upon questions.   

The parties generally discussed the qualifications they desired in the Discovery Special 

Master to determine the parameters for the questions.  

i. The questions focused on any potential conflicts, experience, the candidate’s 

discovery philosophy, case load, the candidate’s ability to devote 25-30% of his or 

her time to this matter, and any concerns the candidate may have with the 

proposed Order.  After the interviews, both parties agreed that there were several 

good candidates; however, the parties agreed to recommend Tony as their first 

choice to the Court.  The parties had a back-up candidate in case the Court did not 

agree. 

 

7.  Court Appointment of Discovery Special Master 

a. The Judge is this matter was Judge Amy Totenberg.  Judge Totenberg has significant 

Special Master experience herself, so the parties knew that it would not be an unusual 

concept for her. 

b. Judge Totenberg took over the case after she was appointed to the bench.  At the time, 

the case had a number of pending motions, including a Motion to Dismiss and a Motion 

for Partial Summary Judgment and a lengthy docket sheet.  It was clear to Judge 

Totenberg that the case was very complex and that the parties were aggressively 

litigating almost every issue. 

c. The parties requested a Status Conference with Judge Totenberg.  The parties gave 

Judge Totenberg an overview of some of the complicated ESI and traditional discovery 

issues at the conference and presented her with the idea of a Discovery Special Master.  

The parties provided Judge Totenberg with a Stipulation for the Discovery Special Mater 

and a Proposed Order. 

d. Judge Totenberg took the Stipulation and Proposed Order under advisement.  She 

separately interviewed Tony prior to signing the Order.  Tony came to the interview 

extremely prepared.  He thoroughly research Judge Totenberg, even going so far as to 

read the entire transcript of her Confirmation Hearing. 

 

8. Relationship Between the Court and the Discovery Special Master 

a. From the outset, the Court made it clear that she wanted to be kept up-to-speed on all 

issues and that the Discovery Special Master should inform her of any rulings he 

intended to make before he made them.  Judge Totenberg was very “hands on,” but in a 

way that did not slow down the process.  Tony clearly understood that he was merely a 

surrogate for the Court and that he should work hand-in-hand with the Court.  Judge 

Totenberg and the Discovery Special Master had periodic face-to-face and telephonic 

conferences, and Tony frequently sent status reports to the Court’s Courtroom Deputy 

Clerk, who, in turn, notified the Court. 



 

 

b. The Discovery Special Master carefully reviewed the Order appointing him with  Judge 

Totenberg, noting: 

i. Everything “was to be on the record” – no unrecorded meetings with any 

representatives of any party, although he could have pre-disclosed ex parte 

meetings with one side that were recorded.  If Tony met with one side, he met 

with the other side on the same topic in order to avoid any appearance of 

partiality or bias. 

ii. Tony could communicate ex parte with the Court (and did frequently). 

iii. Tony understood the limits of his authority. 

iv. Tony knew what the Court wanted and preferred – if he had any questions, he 

asked first before making any decisions. 

 

9. How it Actually Worked 

a. Using the Discovery Special Master, the parties dealt with ESI and discovery issues 

simultaneously.   

i. Would sometimes include ESI consultants either actually in meetings with the 

Discovery Special Master or in breakout sessions.  The Discovery Special Master 

quickly understood the ESI issues.  The parties negotiated an ESI Order. The 

Discovery Special Master resolved the remaining disputed ESI issues and 

finalized the Order quickly.  A copy of the ESI Order is attached. 

b. The parties met with the Discovery Special Master almost weekly to discuss status of 

production, discovery issues and disputes. 

c. Every meeting was recorded.  There were a limited number of ex parte meetings, 

primarily dealing with trade secret or confidential information issues.  All ex parte 

meetings were recorded. 

d. First major motions to compel treated fairly conventionally vis-à-vis briefing.  

Subsequent motions primarily handled through letter briefing and argument. 

e. Prior to ruling on the first motions to compel, the was a lengthy meeting where Tony 

discussed how he was thinking of ruling on a number of the issues and allowed some 

limited additional argument.  From initial briefing to final ruling on extensive motions to 

compel involving more than thirty (30) discrete issues was less than two months with 

the initial cross Motions filed on August 24th and a final ruling issued on October 14th.  

The last Reply Brief filed on October 5th and the decision was rendered nine (9) days 

later on the 14th. 

f. Tony very quickly knew the case inside and out. 

g. Discovery issues would be very quickly resolved.  If they could not be resolved during 

the weekly meeting, the parties usually engaged in letter briefing and had a ruling within 

a week of the issue being raised. 

h. All discovery motions and briefs were filed with the Discovery Special Master and not 

the Court. 

i. Tony attended all Status Conferences with the Court and reported to the Court at the 

Status Conference.  It was clear to the parties that the Discovery Special Master was 



 

 

responsible for keeping the parties on track with the discovery schedule and reporting 

to the Court as to the reason for any deviation in the schedule. 

j. Tony mandated an aggressive deposition schedule, given that the parties anticipated 

well over 100 depositions, including many in foreign countries.  In one month alone, the 

parties took 22 depositions in three different states. 

k. The parties quickly understood Tony’s philosophy toward discovery, and that 

understanding, in and of itself, reduced the number of disputes.   

l. The ability to have the resource of the Discovery Special Master available on this case 

literally took years off the life of the case, and saved hundreds of thousands of dollars of 

fees and costs. 

10. Ethical Issues to Consider When Using a Discovery Special Master 

a. FRCP, Rule 53(b)(2)(B) states that the Order appointing a Special Master must state “the 

circumstances, if any, in which the master may communicate ex parte with the court or 

a party.”  Be clear and specific in the Order as to the Special Master’s authority with 

respect to ex parte communications. 

b. Make sure the parties and the proposed Special Master are in agreement on the 

meaning of the term ex parte.  If necessary, put the definition in the Order.   

c. Ex parte communications can be very useful.  Especially where there are issues of trade 

secret or confidential documents. 

d. If the parties agree that the Special Master can have ex parte communications with the 

parties, make sure that ALL ex parte communications are either recorded or transcribed.  

This lessens any concerns regarding bias or favoritism. 

e. The Special Master must rigorously control the use of ex parte communications with the 

parties.  Such communications must not become the norm, but must be reserved for 

specific situations.  Ex parte communications are not simply another opportunity to 

argue your side before the Special Master. 

f. If the Special Master will only be submitting Reports and Recommendations to the trial 

court, or if the Master’s decisions will be appealable to the trial court, ex parte 

communications between the Special Master and the trial court should be very limited, 

if at all, and specifically delineated.   Any such communications should be recorded. 

 

11. The Discovery Special Master as A Participant in Mediation 

a. As the parties moved through discovery, they could more thoroughly evaluate their 

cases and more realistically look at settlement 

b. Not surprisingly, the parties used many of the same tools in identifying and agreeing 

upon a mediator. 

c. Both parties agreed that Tony would be a valuable addition to the mediation process 

and he was invited to all mediation sessions. 

12. Conclusion 

a. Discovery in complex business cases will always be challenging.  However, using a 

Discovery Special Master in a complex business case can help save time, money and 

move the case to resolution much more quickly.  If the parties proactively work together 



 

 

to draft a thorough and detailed Order appointing the Discovery Special Master and 

take the time necessary to select a qualified candidate, the Discovery Special Master can 

streamline the discovery process significantly and add value to the entire litigation 

process.  The next time you have a complex business case, we encourage you to discuss 

the possibility of a Discovery Special Master with your opposing counsel. 
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