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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Lisa practices complex business 
litigation in both state and federal 
courts throughout the country.  
Lisa’s practice ranges from class 
actions to breach of contract 
claims and technology disputes. 

6 
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Arnall Golden Gregory LLP 

Henry Co-Chairs his firm’s 
Litigation Group, litigates 
complex business disputes 
throughout the country, and is 
an Arbitrator with the American 
Arbitration Association. 
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During the 40 years he has been 
practicing law in Atlanta, Tony has 
tried dozens of jury trials in many 
areas of the law, both civil and 
criminal, federal and state, 
regulatory and administrative.  
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OVERVIEW 
 

1. When is a Special Master appropriate? 

 a. What are the benefits? 

 b. What issues are best suited? 

2. How to select a Special Master. 

3. What should the Order appointing a 
Special Master contain? 

 a. What authority should the Special 
Master be given? 

 b. What ex parte communications, if 
any, should be permitted?  
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CryoLife, Inc. v. Medafor, Inc. 

1. Medafor manufactured blood clotting product, 
Arista. 

2. Entered into an International Distribution 
Agreement with CryoLife. 
-  The scope of the distribution rights differed domestically and 
internationally 

3. The relationship soured and both parties alleged 
breaches. 

4. CryoLife sued Medafor and Medafor 
counterclaimed. 
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When is a Special Master 
appropriate? 

 1. Not Necessary for Every Case. 

2. Complex/Numerous Discovery Issues. 

3. Complex ESI issues. 

4. Confidential/Trade Secret Issues. 

5. Discovery Involving Foreign Jurisdictions. 

6. Parties Having Difficulty Working Out 
Discovery Disputes. 

7. Time for Ruling on Motions Lengthy. 
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How to select a Special 
Master 

 

1. Determine the Key Qualities Necessary for 
the Special Master. 

2. Nominate Candidates. 

3. Interview and Educate. 

1. Joint Interview Using Agreed Upon List of 
Questions. 

2. Provided Copy of Proposed Order. 

4. Agree Upon Compensation Structure. 
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Court Appointed Special Master 

Pros and Cons of Having a Court Selected 
Special Master 

 Designation of a Magistrate Judge either to 
handle pre-trial matters or as a Special 
Master 

◦ Rule 53 notes that there is no reason to appoint a 
Magistrate as a Special Master since the duties 
overlap. 

◦ Query whether would get the time savings 

 Designation of a Court selected Special 
Master 
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What should the Order say? 

1. Read and Follow the Rule Carefully. 

- FRCP, Rule 53 pertains to Special Masters.  
Many states have similar rules. 

2. The Order should be VERY Detailed. 

3. Rule 53(a)(1)(A) allows a Special Master to 
be appointed to perform duties 
“consented” to by the parties. 

4. Rule 53(b)(1) permits the parties to suggest 
candidates for appointment. 

5. Attached to the Materials is the Order used 
in the CryoLife v. Medafor case. 
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What authority should the 
Special Master be given? 

1. The Special Master should be given real 
authority. 

2. In the CryoLife case, the Special Master 
was given full authority over all discovery 
issues in the case. 

3. All Special Master rulings (except for legal 
conclusions, contempt sanctions and 
claims-dispositive sanctions) were final. 

4. Authority to Communicate with the Court 
and with the Parties. 
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What Authority should the Special 
Master be given? 

1. Consequences of not giving the Special 
Master real authority. 

2. Losing side appeals Special Master ruling 
to Judge – doubles the time/cost instead of 
streamlining the process. 

3. Lose the benefit of the Special Master’s 
“expertise” in the appeal to the Court. 

4. What is the standard the District Judge 
will use? 
- Likely the same as with a Magistrate, e.g. “clearly erroneous” 
so are you wasting your time anyway? 
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What ex parte 
communications, if any, 

should be permitted? 

1. Rule 53 (b)(2)(B) requires that the Order state the 
circumstances, if any, in which the Special Master 
may communicate ex parte  with the Court or the 
parties. 

2. Ex parte communications can be useful. 

3. Make sure the parties agree on the meaning of the 
term ex parte.  E.g.  See Black’s Law Dictionary 
definition. 

4. All ex parte communications should be recorded or 
transcribed. 

5. The Special Master should rigorously control the 
use of ex parte…it should not become the norm. 

 

  

17 



Ex Parte Communications 

In drafting the Order and considering the 
scope of ex parte communication, review: (a) 
your Rules of Professional Conduct; and (b) 
your Code of Judicial Conduct.   

 

Both will likely give guidance on under what 
types of circumstances ex parte 
communications  are acceptable. 
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Ex Parte Communications 

For example, the Georgia Code of Judicial Conduct, 
Canon 3(B)(7) states: 

 Judges shall not initiate or consider ex parte 
communications, or consider other communications 
made to them outside the presence of the parties 
concerning a pending or impending proceeding, except 
that: 

 (a) where administrative purposes or 
emergencies that do not deal with substantive matters 
or issues on the merits are authorized; provided: 

  (i) the judge reasonably believes no party 
will gain a procedural or tactical advantage as a result 
of the ex parte communications, and  

  (ii) the judge makes provision promptly 
to notify all other parties of the substance of the ex 
parte communication and allows opportunity to 
respond. 
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Getting the Court to Appoint a 

Special Master 
1. Research your Judge. 

 - Prior Use of Special Masters 

 - Standing Orders 

2. Request a Status Conference. 

 - History of the Case 

 - Outline of Discovery 

 - Proposed Order  

3. Educate Your Proposed Special Master. 

 - The Court will likely interview 
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Is a Special Master Cost Effective? 

1. Save the cost of long, drawn out legal 
battles. 

 - Short letter briefs, instead of lengthy briefing. 

 - Sometimes issues decided simply during 
weekly meetings. 

2. Quickly determine what issues are 
appropriate for motion practice. 

3. Enables parties to evaluate case at an 
earlier stage, so may ultimately shorten 
case. 

 - In our case, parties avoided expensive 
international depositions. 

21 



Can – Should – the Special 
Master aid in 

settlement/mediation? 
1. Use of a Special Master may allow the 

parties to evaluate mediation at an earlier 
point. 

2. The Special Master’s knowledge and 
expertise in the case may be 
valuable/useful to the parties/mediator. 

3. Using the Special Master during the 
mediation should be agreed upon by the 
parties and the parameters agreed upon 
prior to the mediation. 
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Lessons Learned 

1. A Discovery Special Master was an 
invaluable tool in our case. 

2. He helped take seemingly intractable 
discovery issues and resolve them quickly 
and efficiently. 

3. The ability to resolve the discovery issues 
quickly allowed the parties to evaluate 
their cases, so that the parties could 
mediate the case and reach a settlement at 
a much earlier stage than would have been 
otherwise possible. 

4. We believe that this lead to considerable 
cost savings to the clients. 
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Use of a Special Master with the 
New FRCP Amendments 

1. The December 1, 2015 amendments 
brought significant changes to Rules 26, 34 
and 37. 

2. Concern about using a Discovery Special 
Master when these changes are untested. 

3. Many of the changes not really new. 

 - Proportionality 

 - Changes to Rule 34 

4. Look to your Judge. 

 - Standing Orders 

 - Previous Rulings 
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