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Impeachment by Prior 
Inconsistent Statement



Federal Rules of Civil Procedure

FRCP 32.  Using Depositions in Court Proceedings

(a) Using Depositions

(2) Impeachment and Other Uses.  Any party may use a 
deposition to contradict or impeach the testimony 
given by the deponent as a witness, or for any other 
purpose allowed by the Federal Rules of Evidence



Federal Rules of Evidence to also consider:

FRE 607 Who May Impeach a Witness

FRE 613 Witness’s Prior Statement

FRE 801 Exclusions from Hearsay

FRE 801(d)(1)-A Declarant-Witness’s Prior Statement

FRE 801(d)(2)-An Opposing Party’s Statement



Kentucky Rules of Civil Procedure

CR 32.01. Use of Depositions:

At the trial or upon the hearing of a motion or an interlocutory 
proceeding, any part or all of a deposition, so far as admissible 
under the rules of evidence applies as though the witness were then 
present and testifying, may be used against any party who was 
present or represented at the taking of the deposition or who had 
reasonable notice thereof, in accordance with any of the following 
provisions:   

(a)  Any deposition may be used by any party for the purpose 
of contradicting or impeaching the testimony of 
deponent as a witness.   



Kentucky Rules of Evidence to also consider:

KRE 607 Who May Impeach

KRE 613 Prior Statements of Witnesses

KRE 801A Prior Statements of Witnesses and admissions



2 Key Impeachment Situations:

Situation 1) Other side examines witness who changes their testimony 
from depo.

---Classic impeachment
---go to your outline
---impeach the witness



Situation 2) I examine witness who changes their testimony 
from depo.

---"Set up” impeachment
---ask question directly from depo
---impeach the witness



Unavailable Witness



Federal Rules of Civil Procedure

FRCP 32(a)(4). Unavailable Witness. A party may use for any purpose the

deposition of a witness, whether or not a party, if the court finds:

(A) that the witness is dead;

(B) that the witness is more than 100 miles from the place of 
hearing or trial or is outside the United States, unless it
appears that the witness's absence was procured by the party 
offering the deposition;

(C) that the witness cannot attend or testify because of age, illness,

infirmity, or imprisonment;

(D) that the party offering the deposition could not procure the

witness's attendance by subpoena; or

(E) on motion and notice, that exceptional circumstances make it

desirable—in the interest of justice and with due regard to the

importance of live testimony in open court—to permit the 
deposition to be used



Kentucky Rules of Civil Procedure

CR 32.01(c):
The deposition of a witness, whether or not a party, may be used by any party for 
any purpose if the court finds the witness: (i) is at a greater distance than 100 miles 
from the place where the court sits in which the action is pending or out of the 
State, unless it appears that the absence of the witness was procured by the party 
offering the deposition; or (ii) is the Governor, Secretary, Auditor or Treasurer of 
the State; or (iii) is a judge or clerk of a court; or (iv) is a postmaster; or (v) is a 
president, cashier, teller or clerk of a bank; or (vi) is a practicing physician, dentist, 
chiropractor, osteopath, podiatrist or lawyer; or (vii) is a keeper, officer or guard of 
a penitentiary; or (viii) is dead; or (ix) is of unsound mind, having been of sound 
mind when his deposition was taken; or (x) is prevented from attending the trial by 
illness, infirmity, or imprisonment; or (xi) is in the military service of the United 
States or of this State; or (xii) if the court finds that such exceptional circumstances 
exist as to make it desirable, in the interest of justice and with due regard to the 
importance of presenting the testimony of witnesses orally in open court, to allow 
the deposition to be used.   
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Refreshing recollection: fundamentals

 What does it mean to refresh one’s recollection at trial?
To stimulate the memory of a witness who does not recall a 
particular fact or set of facts through by anything – tangible or 
intangible – in the hopes that the stimulating element will cause 
the witness to remember the subject fact or facts.

 Refreshing recollection ≠ past recollection recorded 
 Refreshing recollection ≠ impeachment 
 Stimulus not in evidence 
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Refreshing recollection: a more eloquent way 
of saying, “whatever works”

“Anything may in fact revive a memory: a song, a scent, a photograph, and 
allusion, even a past statement known to be false.”

United States v. Rappy, 157 F.2d 964, 967 (2d Cir. 1946) (Hand, J.)
“A writing used solely to refresh the witness's memory has few limitations. The 
writing ‘need not be admissible as evidence’ and ‘need not satisfy the 
hearsay and best evidence rules.’ …  .  The writing also ‘need not have been 
prepared by the witness.’ 5A Tegland, supra, § 612.4. ‘The primary evidence is 
the oral statement of the … witness. It is not so important when the statement 
was made or by whom if it serves the purpose to refresh the mind and unfold 
the truth.’”

Columbia State Bank v. Invicta Law Grp. PLLC, 199 Wn. App. 306, 327-328, 402 P.3d 
330, 342 (2017 Wash. App.)
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Refreshing recollection:  whatever works

Common experience, the work of Proust and other keenly observant literary men, and 
recondite psychological research, all teach us that memory of things long past can be 
accurately restored in all sorts of ways. The creaking of a hinge, the whistling of a tune, the 
smell of seaweed, the sight of an old photograph, the taste of nutmeg, the touch of a piece of 
canvas, may bring vividly to the foreground a consciousness the recollection of events that 
happened years ago and which would otherwise have been forgotten. If a recollection thus 
reawakened be then set down on paper, why should not that paper properly serve in the 
courtroom, as it does in everyday life, to prod the memory at still a later date? The memory-
prodder may itself lack meaning to other persons as a symbol of the past event, as everyone 
knows who has ever used a knot in his handkerchief as a reminder. Since the workings of the 
human memory still remain a major mystery after centuries of study, courts should hesitate 
before they glibly contrive dogmatic rules concerning the reliability of the ways of provoking 
it.

Fanelli v. United States Gypsum Co., 141 F.2d 216, 217 (2d Cir. 1944) (emphasis supplied)
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“It is, of course, obvious from everyday experience that the latent memory of 
a witness may be revived by prior written statements which he or others may 
have made. Thus, most courts today hold that in examining a witness at trial, 
counsel may hand him a memorandum to inspect for the purpose of 
refreshing his memory, with the result that when he testifies, he does so on the 
basis of his own recollection, not the writing.”

United States v. Morlang, 531 F.2d 183, 190-191 (4th Cir. 1975)
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Refreshing recollection:  deposition transcripts

"The document in question was the stenographic transcript of statements made in 
open court by Hall a few weeks prior to the trial in the course of his pleading guilty 
to the offense of conspiracy to commit the robbery and burglary in question. …  . 
The use of a transcript of his prior statements to refresh his recollection was entirely 
proper … .”

State v. Rado, 172 Conn. 74, 79, 372 A.2d 159, 161 (1976 Conn.)

“Plaintiff does not intend to offer any deposition testimony as part of his case in 
chief unless a witness becomes unavailable for trial, or unless the testimony is to be 
used for purposes of impeaching a witness or refreshing a witness' recollection. 
The following deposition transcripts may be used for such limited purposes … .”

Lewis v. Am. Sugar Ref., Inc., 2018 U.S. Dist. LEXIS 245782, *42-43 
(S.D.N.Y. March 26, 2018) (emphasis supplied) 
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Refreshing recollection:  deposition transcripts

“Memories do fade over time, and it becomes more and more difficult for 
witnesses to accurately recall the facts of the case. the operative events in 
this case occurred in 1973 and during the period from 1979 until early 1982. 
The Court is concerned that plaintiff and defendant cannot properly recall 
the events of six or more years ago, even with notes and deposition 
transcripts to refresh their recollections. This could seriously, indeed fatally, 
prejudice the defense against plaintiff's claims. It also casts doubt upon the 
possibility of resolving the case on its merits.”

Lebbos v. Heinrichs, 696 F. Supp. 1279, 1284 (N.D. Cal. 1988)
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Refreshing recollection:  foundation 

“A witness may refresh his or her recollection with a writing if there is a proper foundation. To 
lay a proper foundation, the proponent must show that (1) the witness's present memory is 
inadequate, (2) the writing could refresh the witness's present memory, and (3) reference to 
the writing actually does refresh the witness's present memory.”

Genna v. Jackson, 286 Mich. App. 413, 423, 781 N.W.2d 124 (2009 Mich. App.)

“Thus, most courts today hold that in examining a witness at trial, counsel may hand him a 
memorandum to inspect for the purpose of refreshing his memory, with the result that when 
he testifies, he does so on the basis of his own recollection, not the writing. Proper foundation 
for such procedure requires that the witness' recollection be exhausted. A contrary holding 
would permit a party to substitute the prior statement of a witness for his actual testimony.

United States v. Rydland, 461 Fed. Appx. 208, 210 (4th Cir. 2012) (Emphasis supplied)
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Refreshing recollection:  foundation (cont’d)

“[A] party is generally entitled to attempt to refresh a witness's recollection … 
provided there is a foundation for believing that the witness once had 
knowledge of the fact as to which his recollection is to be refreshed, …  The 
proper foundation in the context of identification of a defendant in a criminal 
trial requires, as a minimum, a basis for finding that the witness had in fact 
observed the perpetrator.”

United States v. Maldonado-Rivera, 922 F.2d 934, 976 (2d Cir. 1990) 
(emphasis supplied)
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Refreshing recollection:  foundation (cont’d)

“Case law construing what constitutes the proper foundation for the 
admission of a writing to refresh a witness' recollection requires that the 
movant establish the following elements: first, the witness' recollection must be 
exhausted; second, the movant must establish the time, place and person to 
whom the writing was given; third, the Court must be satisfied that the writing 
accurately reflects the witness' statements, or that the witness acknowledges 
the accuracy of the writing. …”

In re 1616 Reminc Ltd. Partnership, 9 B.R. 679, 690 (Bankr. E.D. Va. 1981) 
(emphasis supplied)
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Refreshing recollection:  Federal Rules – Fed. 
R. Civ. P. 32 and Fed. R. Evid. 612

“Impeachment and Other Uses. Any party may use a deposition to contradict or impeach 
the testimony given by the deponent as a witness, or for any other purpose allowed by the 
Federal Rules of Evidence.”

Fed. R. Civ. P. 32(a)(2)

“[E]fforts to refresh a witnesses' recollection are consistent with those rules. Fed. R. Evid. 612.”

United States v. Cavender, 796 Fed. Appx. 89, 92 (7th Cir. 2019)

“The Federal Rules of Evidence permit witnesses to use reports to refresh their recollection. See 
Fed. R. Evid. 612.”

United States v. Muhammad, 120 F.3d 688, 699 (7th Cir. 1997) 
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Refreshing recollection:  Fed. R. Evid. 612(a)

(a) Scope. This rule gives an adverse party certain options when a witness 
uses a writing to refresh memory:

(1) while testifying; or

(2) before testifying, if the court decides that justice requires the party to have those 
options.

Fed. R. Evid. 612
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Refreshing recollection: Fed. R. Evid. 612(b),(c)

(b) Adverse Party’s Options; Deleting Unrelated Matter. Unless 18 U.S.C. § 3500 
provides otherwise in a criminal case, an adverse party is entitled to have the 
writing produced at the hearing, to inspect it, to cross-examine the witness about 
it, and to introduce in evidence any portion that relates to the witness’s testimony. 
If the producing party claims that the writing includes unrelated matter, the court 
must examine the writing in camera, delete any unrelated portion, and order that 
the rest be delivered to the adverse party. Any portion deleted over objection 
must be preserved for the record.
(c) Failure to Produce or Deliver the Writing. If a writing is not produced or is not 
delivered as ordered, the court may issue any appropriate order. But if the 
prosecution does not comply in a criminal case, the court must strike the witness’s 
testimony or—if justice so requires—declare a mistrial.

Fed. R. Evid. 612(b) and (c)
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Refreshing recollection:  laying the foundation 

Laying the foundation:
Q: Mr. Jones, what trading parameters did Ms. Smith instruct you to follow?
A: I don’t recall.
Q: Is there anything I could show you that would jog your memory?
A: Sure.  I testified about this topic at my deposition last year.
Q: I’m going to show you page 18 of your February 1, 2021 deposition. Please 

read that page to yourself and tell me if it refreshes your recollection about 
the trading parameters that Ms. Smith instructed you to follow.

A: Yes, it does.
Q: Mr. Jones, I’ll take that transcript back, thank you.  Now, what trading 

parameters did Ms. Smith instruct you to follow?
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Refreshing recollection:  cautionary notes

 Do not let the witness read from the memory stimulus
 The adverse party may cross-examine on other portions of the stimulus, so:

 Be careful what you use
 Know the entire stimulus inside and out before you use it 

 Do not let the cross-examining party take liberties with the stimulus 
 Make sure the witness is comfortable using the stimulus and understands its 

purpose and limitations – dress rehearsal with stimulus so witness knows he/she 
will not be able to look at it while testifying 

 Consider Past Recollection Recorded (Fed. R. Evid. 803(5) as back-up
 Beware of using privileged material used to refresh recollection – FRE 612
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Refreshing recollection:  the bite of 612

 Using a deposition transcript to refresh recollection is ordinarily safe 

 Beware witness testifying on cross that other things were the true stimuli 

 Any privilege attached to such other stimuli is probably waived 
“Manitowoc correctly asserts that the use of a privileged document to refresh a 
witness's recollection can lead to the waiver of both work product and attorney-
client communication.”

Manitowoc Co. v. Kachmer, 2016 U.S. Dist. LEXIS 114553, *24 (N.D. Ill. Aug. 26, 2016)
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Refreshing recollection:  no shortcuts and no 
cheating

“Plaintiff's answers, however, indicate that his recollection was not refreshed and 
instead he merely read from the deposition as asked to do so by defendants' 
counsel. Plaintiff's counsel did not object until defense counsel first asked 
defendant to read from the deposition transcript without laying a proper 
foundation either refreshing his memory or as to authentication of the deposition. 
The trial court overruled the objection for reasons that do not appear on the 
record. None of the questions asked thereafter were of the impeachment type. 
Rather, all of the questions by defendants' counsel were merely asking plaintiff to 
read portions of the deposition given previously by him in the prior case. There was 
no impeachment because plaintiff was not first asked as to his present recollection 
of the past circumstances.

Serednesky v. Miller, 1992 Ohio App. LEXIS 4579, *10-11, 1992 WL 213824 (Ct. 
Appeals Ohio Sept. 3, 1992)
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Refreshing recollection:  not a substitute for 
live testimony (“that dog won’t hunt”)

“This Court does not mean to say that Defendant has or will engage in such 
clever tactics to thwart Plaintiff's case. But this Court can perceive of a 
scenario in which an unavailable witness voluntarily appears at trial only to 
forget events or facts about which she testified years earlier. The assertion that 
a party can then introduce deposition testimony to refresh the witness's 
recollection or to impeach that witness is a nonstarter. That dog just won't 
hunt. Using deposition testimony only for these purposes provides Plaintiff no 
opportunity to introduce the testimony as substantive evidence and is 
contrary to Federal Rule of Evidence 804. The interests of justice and 
ascertaining the truth may demand the introduction of that witness's 
deposition.”

Schultz v. Gov't Emples. Ins. Co., 2018 U.S. Dist. LEXIS 118632, *3 (N.D. Fla. Feb. 16, 2018)
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Refreshing recollection:  the witness is not 
bound to the content of the stimulus 

Be sure you want the witness’s memory to be refreshed with your stimulus.

“The purpose of using a document to refresh a witness' recollection is not to 
circumscribe the witness to the description contained in the document but to 
allow his memory to be refreshed, whatever that memory may be.”

United States v. Giovanelli, 747 F. Supp. 915, 917 (S.D.N.Y. 1989) (emphasis 
supplied)
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Refreshing recollection: audio and video

“The district court did not abuse its discretion when it allowed the CS to refresh his 
recollection using audio and video recordings outside the presence of the jury.”

United States v. Summers, 422 Fed. Appx. 838, 840 (11th Cir. 2011) (emphasis 
supplied)

But be careful …

“The determination of whether the transcript of the tapes should be used for the 
purpose of refreshing the witness' recollection, is within the discretion of the District 
Judge. …  However, some caution must be exercised to insure that the document 
is not used to put words into the mouth of the witness.”

United States v. Faulkner, 538 F.2d 724, 727 (6th Cir. 1976)
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Refreshing recollection:  key take-aways

 The 2 keys to foundation:  
 “I don’t remember, I don’t recall, I have no memory of anything at all”, Peter Gabriel

 Witness:  

 “I don’t remember” – foundational 

 “Can you show me something to jog my memory” – foundational 

 “I can’t recall sitting here today” – foundational 

 Gives a wrong answer – not foundational … so prepare your witness not to guess 

 The document or transcript must be a useful memory stimulant 

 Know your judge – how deep must you go to confirm no memory?

 The stimulus is not in evidence 
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• Deposition testimony is generally admissible at trial when 
it is offered against a party opponent. 

• Under FRCP 32(a)(3) an adverse party may use for “any 
purpose” the deposition of “a party or anyone who, when 
deposed, was the party’s officer, director, managing agent, 
or designee under” FRCP 30(b)(6) or 31(a)(4).

ADMISSION OF 
A PART Y OPPONENT



ADMISSION OF 
A PART Y OPPONENT

Continued

• Who is a party opponent?

• An officer, director, managing agent, or FRCP 30(b)(6) designee at the time of the 
deposition. 

• The testimony may be considered that of a party-affiliated deponent even if the person 
later leaves employment with the entity.

• The testimony is otherwise hearsay and may be inadmissible under the FRE.

• Chevron Mining Inc. v. United States, No. 1:13-cv-00328, 2021 WL 5742987, at *1 (D.N. Mex. 
Dec. 2, 2021) (“A party’s Rule 30(b)(6) testimony may be used against that party, see Fed. R. 
Civ. P. 32(a)(3), but otherwise is inadmissible hearsay, see Fed. R. Evid. 802.”).



ADMISSION OF 
A PART Y OPPONENT

Continued

• What about former employees designated under FRCP 30(b)(6)? 

• Is it hearsay when the Rule 30(b)(6) witness testifies, not on the 
basis of personal knowledge, but on the basis of statements made to 
that witness in preparation for testimony? 

• Collective knowledge doctrine.



ADMISSION OF 
A PART Y OPPONENT

Continued

• Can Rule 30(b)(6) testimony otherwise be admissible? 

• In addition to the possibility of Rule 30(b)(6) testimony including party admissions, Rule 30(b)(6)
testimony may fall within another exception to the hearsay rule.

• One such exception could be the business records exception.



ADMISSION OF 
A PART Y OPPONENT

Continued

• Pros/Cons of Using Depositions as Admissions.

• Court Preference.

• Jury Considerations.

• Impact of Covid-19.



OFFER OF PROOF

• What is it?   A lawyer’s response to an objection to the admissibility of evidence at trial.

• When a lawyer introduces evidence in the form of deposition testimony, for example, and 
opposing counsel objects to the admissibility of that evidence, the proponent has the 
chance to respond to the objection with an offer of proof.

• Why is it important?  An offer of proof provides the proponent of the evidence the 
opportunity to persuade the judge not to exclude the evidence, and preserves the record for 
appeal.



OFFER OF PROOF

• If a party wants to appeal a trial court’s exclusion of evidence, the party needs to tell the 
trial court what the evidence would be if admitted. 

• This gives the trial court an opportunity to change its ruling.  It also provides the appellate 
court with a record it can use to determine whether the exclusion of evidence was proper.

• Formal versus informal offers of proof.
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