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Rule 32. 
Using Depositions in Court Proceedings

A. Using Depositions. 

1. In General. At a hearing or trial, all or part of a
deposition may be used against a party on these
conditions:

a) the party was present or represented at the taking
of the deposition or had reasonable notice of it;

b) it is used to the extent it would be admissible
under the Federal Rules of Evidence if the
deponent were present and testifying; and

c) the use is allowed by Rule 32(a)(2) through (8).
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Rule 32. 
Using Depositions in Court Proceedings

2. Impeachment and Other Uses. Any party may use a
deposition to contradict or impeach the testimony given by
the deponent as a witness, or for any other purpose
allowed by the Federal Rules of Evidence.

3. Deposition of Party, Agent, or Designee. An adverse
party may use for any purpose the deposition of a party or
anyone who, when deposed, was the party's officer,
director, managing agent, or designee under Rule 30(b)(6)
or 31(a)(4).
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Rule 32. 
Using Depositions in Court Proceedings

4. Unavailable Witness. A party may use for any purpose
the deposition of a witness, whether or not a party, if the
court finds:

a) that the witness is dead;

b) that the witness is more than 100 miles from the place of
hearing or trial or is outside the United States, unless it appears
that the witness's absence was procured by the party offering
the deposition;

c) that the witness cannot attend or testify because of age, illness,
infirmity, or imprisonment;

d) that the party offering the deposition could not procure the
witness's attendance by subpoena; or

e) on motion and notice, that exceptional circumstances make it
desirable—in the interest of justice and with due regard to the
importance of live testimony in open court—to permit the
deposition to be used. 9



Rule 32. 
Using Depositions in Court Proceedings

5. Limitations on Use.
a) Deposition Taken on Short Notice. A deposition must not be

used against a party who, having received less than 14 days’
notice of the deposition, promptly moved for a protective order
under Rule 26(c)(1)(B) requesting that it not be taken or be
taken at a different time or place—and this motion was still
pending when the deposition was taken.

b) Unavailable Deponent; Party Could Not Obtain an Attorney. A
deposition taken without leave of court under the unavailability
provision of Rule 30(a)(2)(A)(iii) must not be used against a
party who shows that, when served with the notice, it could not,
despite diligent efforts, obtain an attorney to represent it at the
deposition.
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Rule 32. 
Using Depositions in Court Proceedings

6. Using Part of a Deposition. If a party offers in evidence only
part of a deposition, an adverse party may require the offeror to
introduce other parts that in fairness should be considered with the
part introduced, and any party may itself introduce any other parts.

7. Substituting a Party. Substituting a party under Rule 25 does
not affect the right to use a deposition previously taken.

8. Deposition Taken in an Earlier Action. A deposition lawfully
taken and, if required, filed in any federal- or state-court action may
be used in a later action involving the same subject matter between
the same parties, or their representatives or successors in interest,
to the same extent as if taken in the later action. A deposition
previously taken may also be used as allowed by the Federal Rules
of Evidence.
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Rule 32. 
Using Depositions in Court Proceedings

B. Objections to Admissibility. Subject to Rules 28(b) and
32(d)(3), an objection may be made at a hearing or trial to
the admission of any deposition testimony that would be
inadmissible if the witness were present and testifying.

C. Form of Presentation. Unless the court orders
otherwise, a party must provide a transcript of any
deposition testimony the party offers, but may provide the
court with the testimony in nontranscript form as well. On
any party's request, deposition testimony offered in a jury
trial for any purpose other than impeachment must be
presented in nontranscript form, if available, unless the court
for good cause orders otherwise.
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Rule 32. 
Using Depositions in Court Proceedings

D. Waiver of Objections.

1. To the Notice. An objection to an error or irregularity
in a deposition notice is waived unless promptly
served in writing on the party giving the notice.

2. To the Officer's Qualification. An objection based on
disqualification of the officer before whom a
deposition is to be taken is waived if not made:

a) before the deposition begins; or

b) promptly after the basis for disqualification
becomes known or, with reasonable diligence,
could have been known.
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Rule 32. 
Using Depositions in Court Proceedings

3. To the Taking of the Deposition.
a) Objection to Competence, Relevance, or Materiality. An objection to a

deponent's competence—or to the competence, relevance, or
materiality of testimony—is not waived by a failure to make the
objection before or during the deposition, unless the ground for it might
have been corrected at that time.

b) Objection to an Error or Irregularity. An objection to an error or
irregularity at an oral examination is waived if:

i. it relates to the manner of taking the deposition, the form of a
question or answer, the oath or affirmation, a party's conduct, or
other matters that might have been corrected at that time; and

ii. it is not timely made during the deposition.

c) Objection to a Written Question. An objection to the form of a written
question under Rule 31 is waived if not served in writing on the party
submitting the question within the time for serving responsive
questions or, if the question is a recross-question, within 7 days after
being served with it.
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Rule 32. 
Using Depositions in Court Proceedings

4. To Completing and Returning the Deposition. An
objection to how the officer transcribed the testimony—or
prepared, signed, certified, sealed, endorsed, sent, or
otherwise dealt with the deposition—is waived unless a
motion to suppress is made promptly after the error or
irregularity becomes known or, with reasonable diligence,
could have been known.
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FRCP 32(a)(8)
Deposition Taken in An Earlier Action

“A deposition lawfully taken and, if required, filed in any
federal– or state– court action may be used in a later action
involving the same subject matter between the same
parties, or their representatives or successors-in-interest, to
the same extent as if taken in a later action.

A deposition previously taken may also be used as allowed
by the Federal Rules of Evidence.”
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FRCP 32(a)(8)
Deposition Taken in An Earlier Action

1. Filed in the prior federal- or state- court  action if 
required.

2. Same subject matter and parties.

3. Representatives or successors-in-interest.

4. Federal Rules of Evidence.
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1. Filed in the Prior Federal- or 
State- Court Action, If Required

• The earlier deposition must have been lawfully taken.
(See FRCP 30)

• Coronavirus concerns.

• State or federal court action.

– Administrative hearings?

– Depositions prior to litigation?

– Failure to file the deposition with the Court, if
required, is a basis for not using the deposition.
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2. Same Subject Matter and Parties

First National Bank v. National Airlines, Inc., 22 F.R.D. 46
(S.D.N.Y. 1958).

• Case involved wrongful death action following an airline
crash.

• Second lawsuit involved different plaintiffs and different
defendants but arising out of the same airplane crash.

• Court ruled not same subject matter because the
manufacturer had also been sued with claims of
products liability against the manufacturer.
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2. Same Subject Matter and Parties

Power Train, Inc. v. Ma, 88 F.Supp.3d 679 (N.D. Miss. 2015).

• A lawsuit involving trademark infringement issues of
engines with the earlier lawsuit involving the import and
sale of the same engines.

• The Court held that the same subject matter did not apply
given the disparate claims.

• Although the parties were identical in the two actions, the
parties interests in the first action were not the same as in
the second action.
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2. Same Subject Matter and Parties

However, many courts are more liberal, allowing a prior
deposition, as long as there was a substantial identity of
issues between the two lawsuits.

Baldwin-Montrose Chem. Co. v. Rothberg, 37 F.R.D. 453
(D. Ariz. 1968) (common questions of law and fact and
substantial identity of issues).
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2. Same Subject Matter and Parties

Failure to prove that the prior deposition relates to issues
common to both lawsuits or substantial identity of issues.

George v. Whitten Jr. Inc. v. State Univ. Constr. Fund, 493
F.2d 177 (1st Cir. 1974); Hub v. Sun Valley Co., 682 F.2d
776 (9th Cir. 1982).
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2. Same Subject Matter and Parties

Motive and opportunity to cross-examine has been held
sufficient to meet the same parties requirement.

• Fuller Form Continuous Pipe Corp. v. Am. Pipe &
Construction Co., 44 F.R.D. 453 (D. Ariz. 1968). The
Court allowed a prior deposition in a subsequent action
even though additional defendants had been named in
the subsequent action because the original defendants
had the same motive and interest in cross-examining the
deponent as those in the second case.

• Sword v. Shield
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2. Same Subject Matter and Parties

“Depositions can save the time, effort and money of
litigants, and help expedite trials. Because the underlying
objective is efficiency at trial without jeopardizing accurate
fact finding, the district court is usually in the best position
to decide whether a prior deposition should be admitted.”
Hub v. Sun Valley Co., 682 F.2d 776 (9th Cir. 1982).
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3. Representatives or Successors-In-Interest

• Third parties can satisfy the same party requirement of
Rule 32(a)(8).

• An agent is a representative. Acme Printing Ink Co. v.
Menard, 812 F.Supp. 1498 (E.D. Wis. 1992).

• Successor-in-interest includes the succeeding owner of
the property. Murphy v. Owens-Illinois, Inc., 779 F.2d 340
(6th Cir. 1985).
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Summary Judgment

Alexander v. Casino Queen, Inc., 739 F.3d 972 (7th Cir. 2014).

• A deposition from one case may be used in the summary
judgment stage in another even if the deposition does not
fall within the scope of Federal Rule 32(a)(8).

• Dean v. Egleston, 597 F.3d 1223 (11th Cir. 2010).

• Even though the depositions did not fit within Rule 32, the
Court allowed the prior deposition to contravene a
summary judgment motion. The use was appropriate
because the deponents were under oath and testified
about matters within their personal knowledge.
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Status of the Prior Matter

• The status of the prior litigation does not influence the
weight of the admissibility of the prior deposition. See,
Batelli v. Kagan & Gaines Co., 236 F.2d 167 (9th Cir.
1956).

• Dismissal of the prior action is not required before using
the deposition. Weyerhaeuser Co. v. Gershman, 324
F.2d 163 (2nd Cir. 1963).

• Prior Testimony meets FRCP 32. Castilleja v. S. Pac.
Co., 445 F.2d 183 (5th Cir. 1971).

27



4. Federal Rules of Evidence

• The prior deposition must still be admissible under the
Federal Rules of Evidence.

• Admission by Party Opponent

• FRE 702 and 703

• FRE 402 and 403

• FRE 802

• Mechanics of Objections
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FRE 804(b)(1)

FRE 804(b)(1) is a hearsay exception for former testimony
of an unavailable witness. This exception’s roots are deeply
embedded in American jurisprudence. See, e.g., Mattox v.
United States, 156 U.S. 237, 240–44, 15 S.Ct. 337, 338–
40, 39 L.Ed. 409 (1895) (allowing testimony of dead
witness in second murder trial).
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FRE 804(b)(1)

Testimony that:

– Was given as a witness at a trial, hearing, or lawful
deposition, whether given during the current
proceeding or a different one;

– Is now offered against a party who had—or, in a civil
case, whose predecessor in interest had—an
opportunity and similar motive to develop it by direct,
cross-, or redirect examination.
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FRE 804(b)(1)

Broader than FRCP 32

– Allows testimony from a hearing (administrative
hearing), and not just state or federal litigation.

– Otherwise, it is nearly identical to FRPC 32
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FRE 804(b)(1)

In United States v. McKeeve, 131 F.3d 1, 9–10 (1st Cir. 1997), the
Court decided whether a deposition that occurred in Great Britain
was a “lawful” deposition.

• The deposition had an oath; unlimited direct and cross-
examination by attorneys for all parties; the ability to lodge
objections; oversight by a judicial officer; the compilation of the
transcript by a trained solicitor; and the lack of a language
barrier.

• “We agree with the Second Circuit that ‘unless the manner of
examination required by the law of the host nation is so
incompatible with our fundamental principles of fairness or so
prone to inaccuracy or bias as to render the testimony inherently
unreliable, ... a deposition taken ... in accordance with the law of
the host nation is taken ‘in compliance with law’ for purposes of
Rule 804(b)(1).” 32



FRE 804(b)(1)

• Expert witnesses testimony

• In Bickel v. Korean Airlines Co. Ltd., 96 F.3d 151 (6th Cir.
1996), plaintiffs videotaped 5 expert depositions to be
used in multiple different personal injury cases from an
airline crash.

• Trial court found two experts unavailable at the start of
trial because they were testifying at a different trial.

• Court of Appeals upheld the decision of the trial court,
even though the experts became available during the
course of the trial.
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