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Reed Smith

• The Alex Jones Case 

• Professional Conduct Expectations (ABA Model Rules 

1.1, 3.3, 3.4, 5.1, 5.3)

• Protecting Client Confidences (ABA Model Rules 1.6 & 

4.4)

• Avoiding Sanctions 

• Professional Independence of Lawyers (ABA Model Rule 

5.4)

• Key Takeaways and Tips

7

Today’s Agenda



Reed Smith

POLL QUESTION 1

What area creates the biggest risk of e-discovery violations 

and sanctions?

a. Legal hold notices: issuing them promptly enough and 

broadly enough

b. Failure to perform adequate searches for 

relevant/responsive information

c. Inadvertent production of privileged and/or confident 

material

d. Failure to meet production deadlines

e. Failure to preserve relevant/responsive information
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The Alex Jones Case
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• Alex Jones is the owner/host/face of 
Infowars – a podcast, website, 
journal, network, etc. that functions 
under Jones’s company, Free
Speech Systems.

• Jones posted on Infowars repeatedly 
false claims that the 2012 Sandy 
Hook school shooting was a hoax, 
staged by the federal government to 
crack down on guns.

• The parents of some of the shooting 
victims were harassed, stalked, shot 
at, and received death threats from 
Jones’s followers.

The Trial Background

10



Reed Smith

• In Texas, Judge Maya Guerra Gamble admonished 
Jones’s attorney, Andino Reynal, for:

̶ Refusal to cooperate with discovery;

̶ Lack of familiarity with evidence rules; and

̶ Mischaracterizing facts to the jury.

• In Connecticut, Judge Barbara Bellis made similar 
reprimands.

• As a sanction for Jones’s repeated failures to comply with 
discovery, he was found liable in the Texas and 
Connecticut defamation claims against him by Sandy 
Hook parents. 

• Accordingly, the trials were limited to damages.

• What could go wrong during the damages testimony?

Admonishments on Discovery-Related Points
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• Jones said during pretrial proceedings that he did not 
have text messages or emails regarding Sandy Hook on 
his phone. 

• A paralegal working for Reynal mistakenly released 
Jones’s entire phone contents to plaintiff’s counsel, Mark 
Bankston. Bankston informed Reynal that an inadvertent 
production had been made, but Reynal’s reply to this 
notice, asking Bankston to “disregard” the link, was 
insufficient to invoke “snapback” non-waiver provisions in 
Texas.

• Jones’s testimony occurred 12 days after the clawback 
notice was sent to Reynal, during which Bankston 
informed Jones that his text messages had been turned 
over and proved he had lied during discovery.

The Discovery Mistakes – Texas
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In the Media
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• The day after the discovery error was revealed in the 
courtroom, the Texas jury awarded $4.11 million in 
compensatory damages to the Sandy Hook parents. An 
additional $45.2 million in punitive damages was added 
the following day.

• Show-cause hearings are being held for Reynal and 
Jones’s Connecticut lawyer, Norm Pattis, in relation to 
medical records that were protected, in addition to the 
phone data.

• Sanctions against Reynal and Pattis have not been 
announced as of yet.

The Consequences – Texas
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• As a sanction for repeated refusals to complete 
discovery, Judge Bellis forbade Jones’s defense team 
from presenting evidence or arguments that Jones and 
his entities did not profit from Sandy Hook coverage.

• The Connecticut jury awarded $965 million in damages 
to the Sandy Hook plaintiffs.

• The jury also awarded attorneys’ fees and costs—
additional punitive damages are still pending.

• Jones has filed a request for Judge Bellis to throw out 
this verdict, claiming that Judge Bellis’s pretrial rulings 
resulted in an unfair trial and “a substantial miscarriage 
of justice.”

The Consequences – Connecticut
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POLL QUESTION 2

What would be the best defense of Alex Jones’ lawyers to a 

malpractice claim against them with regard to the inadvertent 

production of the contents of Alex Jones’ cell phone?

a. It was the paralegal’s fault.

b. E-discovery is so complicated, everyone makes mistakes.

c. Jones cannot prove that the inadvertent production 

contributed to the damages award.

d. This never would have happened if Jones had properly 

produced his relevant cell phone contents originally as 

requested.

e. There are no defenses.
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Professional Conduct Expectations
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ABA Model Rules of Professional Conduct

Rule 1.1 Competence

A lawyer shall provide competent representation to a 

client.  Competent representation requires the legal 

knowledge, skill, thoroughness and preparation 

reasonably necessary for the representation.
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ABA Model Rules of Professional Conduct

Comment [8] to Rule 1.1 

To maintain the requisite knowledge and skill, a lawyer 

should keep abreast of changes in the law and its practice, 

including the benefits and risks associated with relevant 

technology.
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James v. Nat'l Fin. LLC, 
No. 8931-VCL, 2014 Del. Ch. LEXIS 254 (Ch. Dec. 5, 2014)

• During a hearing on a motion for sanctions related to discovery 

misconduct, Defendant’s counsel offered the following:

– “I have to confess to this Court, I am not computer literate. I have not 

found presence in the cybernetic revolution. I need a secretary to help 

me turn on the computer. This was out of my bailiwick.”

• Vice Chancellor Laster was not amused:

– “Professed technological incompetence is not an excuse for discovery 

misconduct… [D]eliberate ignorance of technology is inexcusable . . . . 

[I]f a lawyer cannot master the technology suitable for that lawyer's 

practice, the lawyer should either hire tech-savvy lawyers tasked with 

responsibility to keep current, or hire an outside technology consultant 

who understands the practice of law and associated ethical 

constraints.”

20



Reed Smith

ABA Model Rules of Professional Conduct

Rule 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to 

correct a false statement of material fact or law previously made 

to the tribunal by the lawyer;

. . .
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ABA Model Rules of Professional Conduct 

Rule 3.4 Fairness to Opposing Party & Counsel

A lawyer shall not:

(a) unlawfully obstruct another party's access to evidence or 

unlawfully alter, destroy or conceal a document or other material 

having potential evidentiary value. A lawyer shall not counsel or 

assist another person to do any such act;
. . . 

(c) knowingly disobey an obligation under the rules of a 

tribunal except for an open refusal based on an assertion that no 

valid obligation exists;

(d) in pretrial procedure… fail to make reasonably diligent effort to 

comply with a legally proper discovery request by an opposing 

party;
. . . 
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ABA Model Rules of Professional Conduct

Rule 5.1 Responsibilities of a Partner or Supervisory 

Lawyer

(a) A partner in a law firm…shall make reasonable

efforts to ensure that the firm has in effect measures

giving reasonable assurance that all lawyers in the

firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over

another lawyer shall make reasonable efforts to

ensure that the other lawyer conforms to the Rules of

Professional Conduct.
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ABA Model Rules of Professional Conduct

Rule 5.3 Responsibilities Regarding Non-lawyer 

Assistance

With respect to a non-lawyer employed or retained by

or associated with a lawyer:

(a) [law firm measures to assure ethics compliance];

(b) a lawyer having direct supervisory authority over

the non-lawyer shall make reasonable efforts to ensure

that the person’s conduct is compatible with the

professional obligations of the lawyer
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• In this dispute between e-cigarette companies, plaintiffs 
alleged that defendant used a “metatag” in its website, 
violating plaintiffs’ trademark, and driving search traffic away 
from plaintiffs’ website and toward the defendants.

• Defendant told his counsel that all relevant ESI was preserved 
on four hard drives but failed to disclose several relevant chat 
logs that were saved online.

• Defense counsel made several critical ESI preservation errors:

̶ Failing to conduct any custodian interviews;

̶ Failing to issue a legal hold; 

̶ Failing to ensure the client halted automatic deletion 
processes;

̶ Allowing client custodians to “self-collect” ESI; and

̶ Relying on client statements that all relevant ESI was collected.

DR Distribs., LLC v. 21 Century Smoking, Inc.,
513 F. Supp 3d 839 (N.D. Ill. 2021)
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• Defense counsel’s testimony at the sanctions hearing 

revealed a lack of requisite technical knowledge:

̶ Not understanding the need to collect web-based chats;

̶ Not understanding web-based email would not be stored on 

the defendants’ hard drive; and

̶ Delegating ESI collection to an inexperienced associate and 

then failing to provide appropriate guidance and supervision.

• Court found counsel lacked technical competence and held that:

̶ He violated Rule 3.3 in allowing defendant to testify falsely 

that he did not know what the “TM” on plaintiff’s packaging 

meant.

̶ He violated Rule 3.4 in failing to timely disclose that relevant  

emails had been lost due to automatic deletion.

DR Distribs., LLC v. 21 Century Smoking, Inc.,
513 F. Supp 3d 839 (N.D. Ill. 2021) (continued)
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State Bar of California Standing Committee 

on Professional Responsibility and Conduct

“Attorneys handling e-discovery should be able to perform (either by themselves or 

in association with competent co-counsel or expert consultants) the following: 

• initially assess e-discovery needs and issues, if any; 

• implement/cause to implement appropriate ESI preservation procedures; 

• analyze and understand a client’s ESI systems and storage; 

• advise the client on available options for collection and preservation of ESI; 

• identify custodians of potentially relevant ESI; 

• engage in competent and meaningful meet and confer with opposing counsel 

concerning an e-discovery plan; 

• perform data searches; 

• collect responsive ESI in a manner that preserves the integrity of that ESI; and 

• produce responsive non-privileged ESI in a recognized and appropriate 

manner” 

27
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City of Rockford v. Mallinckrodt ARD, Inc., 326 

F.R.D. 489 (N.D. Ill. 2018)

“[I]n life, there are many things to be scared of, 

including, but not limited to, spiders, sharks, and 

clowns – definitely clowns… ESI is not something to be 

scared of.  The same is true for all the terms and jargon 

related to ESI.  Discovery of ESI is still discovery, 

governed by the same Federal Rules of Civil Procedure 

as all other civil discovery.” 
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Protecting Client Confidences 
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ABA Model Rules of Professional Conduct

Rule 1.6: Confidentiality of Information

(a) A lawyer shall not reveal information relating to the 

representation of a client unless the client gives 

informed consent, [or] the disclosure is impliedly 

authorized in order to carry out the representation. . . 
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ABA Model Rules of Professional Conduct

Rule 4.4 Respect for Rights of Third Persons

. . .

(b) A lawyer who receives a document or electronically 

stored information relating to the representation of the 

lawyer’s client and knows or reasonably should know that 

the document or electronically stored information was 

inadvertently sent shall promptly notify the sender.
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Variations from ABA Model Rule 4.4

• The majority of states adopt identical or substantially 

similar language to the Model Rule.

• Colorado, DC, Hawaii, Kentucky, Louisiana, Maine, New 

Hampshire, New Jersey, Tennessee, and Wisconsin add 

“shall not examine the document” language.

• California Rule - “Title: Duties Concerning Inadvertently 

Transmitted Writings - (a) refrain from examining the 

writing* any more than is necessary to determine that it is 

privileged or subject to the work product doctrine, and (b) 

promptly notify the sender.”

• Michigan and Texas do not adopt MR 4.4(b).
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Rule 26(b)(5)(B): Information Produced.  

If information is produced in discovery that is subject to a 

claim of privilege or of protection as trial-preparation 

material, the party making the claim may notify any party 

that received the information of the claim and the basis 

for it . . . After being notified, a party must promptly 

return, sequester, or destroy the specified information… 

until the claim is resolved...

33
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Federal Rule of Evidence 502(d)

(d) CONTROLLING EFFECT OF A COURT ORDER.

A federal court may order that the privilege or protection 

is not waived by disclosure connected with the litigation 

pending before the court—in which event the disclosure 

is also not a waiver in any other federal or state 

proceeding.
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N.M. Oncology & Hematology Consultants, Ltd. v. 

Presbyterian Healthcare Servs., 2017 WL 5644390 (D.N.M. Feb. 27, 2017)

• Claim arose from dispute over request by Presbyterian to 

clawback an email regarding Presbyterian's eligibility for a 

federal drug discount program.

• Defendant contracted “dozens” of contract attorneys to review 

over 600,000 documents. Counsel conducted re-review of 

potentially privileged documents, and removed a redaction 

from the one at issue before producing. Court found that the 

disclosure was intentional and constituted waiver of privilege.

• Explicitly incorporate Rule 502(d) language into any case-

specific protective order regarding non-waiver.

• Use broad non-waiver language that does not require the 

disclosure to be “inadvertent” to avoid privilege waiver.

Rule 502(d) Order
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Rule 502(d) Order – General Considerations

• Explicitly incorporate Rule 502(d) language into any case-
specific protective order regarding non-waiver

• Explicitly remove inadvertence and reasonableness 
analysis under Rule 502(b) – Irth Solutions, LLC v. 
Windstream Communications LLC, 2017 WL 3276021 (S.D. 
Ohio Aug. 2, 2017)

• Use broad non-waiver language to include any production 
of documents, not just an “inadvertent” production –
incorporate “quick peek” reviews if appropriate

• Also prepare clawback provisions to instruct as to 
procedures if a privileged document has been produced, 
inadvertently or otherwise
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U.S. v. Sensient Colors, Inc. 
2009 WL 2905474 (D.N.J. Sept. 9, 2009)

• U.S. brought action to recover costs “incurred and to be 

incurred in response to release or threatened release of 

hazardous substances” from local superfund site

• While responding to discovery, U.S. inadvertently 

produced privileged documents and sought their return

• Defendants moved to compel arguing 

Plaintiff waived the privilege
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U.S. v. Sensient Colors, Inc. 
2009 WL 2905474 (D.N.J. Sept. 9, 2009)

Issue:

• Did inadvertent production                                                                   

result in waiver?

Holding: 

• Where plaintiff failed to re-assess and re-check 

production following notice of inadvertent production, 

privilege was waived as to later-identified inadvertently 

produced documents 
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Victor Stanley, Inc. v. Creative Pipe, Inc.,
250 F.R.D. 251 (D. Md. 2008)

• Defendants abandoned clawback agreement intended to 
prevent waiver 

• 165 privileged documents were inadvertently produced

• Defendants sought to recall the documents and preclude waiver

• Court held privilege waived:

• Keywords used to locate privileged documents not disclosed

• Keywords alone may not be adequate

• No sampling performed of the production set to test effectiveness

• Defendants did not pursue non-waiver agreement

– “Had they not voluntarily abandoned their request for a court-
approved non-waiver agreement, they would have been 
protected from waiver.”
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POLL QUESTION 3

Have you ever been involved with a motion for e-discovery 

sanctions?

a. No

b. Yes – as the moving party

c. Yes – as the responding party

d. Yes – as both moving and responding party

40
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Avoiding Sanctions
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• Along with a host of Rule 37 sanctions levied against 

defendants, the Court imposed sanctions against defendants 

and counsel under Rule 26(g), which requires sanctions when 

attorneys certify discovery responses without “a reasonable 

inquiry” as to the completeness and correctness of the 

responses.

• The reasonable inquiry standard under Rule 26(g) allows that 

“the attorney may rely on assertions by the client and on 

communications with other counsel in the case as long as that 

reliance is appropriate under the circumstances.”

• Court found that attorneys relied on defendant’s statements 

“without any careful inquiry or reasonable investigation,” 

particularly after being given reason to question his truthfulness.

DR Distribs., LLC v. 21 Century Smoking, Inc.,
513 F. Supp 3d 839 (N.D. Ill. 2021) (continued)
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• Plaintiffs were awarded $2.5 million (of the nearly $4 

million requested) as a result of sanctions awarded in DR 

Distribs., LLC v. 21 Century Smoking, Inc., 513 F. Supp 3d 

839 (N.D. Ill. 2021).

• Illinois District Judge Iain D. Johnston began the order by 

stating: “If Dante were a judge, he would have placed fee 

litigation as an inner circle of judicial hell.”

• The award includes reasonable attorneys fees for litigating 

motions for sanctions.

DR Distribs., LLC v. 21 Century Smoking, Inc., 
No. 12 CV 50324 (N.D. Ill. Oct. 6, 2022)
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FRCP 37(e)

FAILURE TO PRESERVE ELECTRONICALLY STORED

INFORMATION.

If ESI that should have been preserved in the anticipation or 

conduct of litigation is lost because a party failed to take 

reasonable steps to preserve the information, and the 

information cannot be restored or replaced through 

additional discovery, the court may:

1) Upon a finding of prejudice to another party from loss 

of the information, order measures no greater than 

necessary to cure the prejudice;
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FRCP 37(e) (continued)

FAILURE TO PRESERVE ELECTRONICALLY STORED

INFORMATION. (CONT.)

2) only upon finding that the party acted with the intent to 

deprive another party of the information’s use in the 

litigation may:

A. presume that the lost information was unfavorable 

to the party;

B. instruct the jury that it may or must presume the 

information was unfavorable to the party; or

C. dismiss the action or enter a default judgment.
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FRCP 37(e): Advisory Committee Note to the 

2015 Amendment

“Due to the ever-increasing volume of electronically 

stored information and the multitude of devices that 

generate such information, perfection in preserving all 

relevant electronically stored information is often 

impossible.”

Rule 37(e) establishes a framework under which 

courts can address failures to preserve relevant ESI 

to mitigate prejudice to parties seeking the 

information.
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FRCP 37(e): Failure to Preserve Electronically 
Stored Data

A party seeking sanctions under Rule 37(e) must show: 

1) ESI should have been preserved; 

2) ESI was lost; 

3) the loss was due to a party's failure to take reasonable 

steps to preserve the ESI; and 

4) the ESI cannot be restored or replaced through additional 

discovery.

Sines v. Kessler, No. 3:17-cv-00072, 2021 U.S. Dist. LEXIS 

204142,at *11-12 (W.D. Va. Oct. 22, 2021)
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How Do We Avoid Sanctions?

1) Take Reasonable Steps to Preserve Evidence

Rule 37(e) Advisory Committee’s Note to the 2015 

Amendment
“This rule recognizes that ‘reasonable steps’ to preserve 

suffice; it does not call for perfection.”
• Implement litigation holds as soon as litigation is reasonably 

foreseeable.

• Effective litigation holds should:

- Generally be in writing;

- Be distributed to custodians likely to possess relevant 

information; and

- Define the scope of the material to be preserved.

• Litigation holds are not one-size-fits-all; consider likely sources of 

relevant ESI and proportionality.
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2) Know Your Client’s Preservation Practices

• Ensure any automatic deletion processes are 

suspended once litigation is anticipated or pending.

• Make sure potentially relevant data is backed up as 

needed.

• Consider relevant information on custodians’ personal 

devices, especially those not overseen by the client’s 

IT department.

• Pay special attention to the problem of employees 

who leave the company – if they are potential 

custodians, their information must still be preserved.

How Do We Avoid Sanctions?
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How Do We Avoid Sanctions? (continued)

3) Restore or Replace Where Possible

• Sanctions can be avoided where missing ESI can be 
obtained from another source.

̶ Hamrick v. Splash Transport, Inc., No. 3: 20-CV-00417-TRM-
DCP at 3 (E.D. Tenn. Jan. 31, 2022): No sanctions for missing 
text messages where all relevant communications were 
obtainable from another party.

• However, the party seeking ESI must be able to obtain 
all of the missing records to avoid being prejudiced by 
the loss.

̶ Summers v. City of Charlotte, No. 3: 18-cv-00612-RJC-DSC 
at 4 (W.D.N.C. Feb. 7, 2022): "While plaintiffs have 
recovered select emails, they have not been able to obtain 
the complete records from the City. This is sufficient to show 
that the records are lost and irreplaceable."

50



Reed Smith

POLL QUESTION 4

Does FRCP 37(e) go too far in protecting parties who lose 

or delete evidence unintentionally?

a. Yes

b. No

c. Yes and no

d. No opinion
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Professional Independence of Lawyers 
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ABA Model Rule of Professional Conduct

Rule 5.4: Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer…

. . . 

(b) A lawyer shall not form a partnership with a nonlawyer if any of the 

activities of the partnership consist of the practice of law.

. . . 

(d) A lawyer shall not practice with or in the form of a professional 

corporation or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein…

. . . 
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DC Bar Ethics Opinion No. 362 (2012)

• Inquiry into the growing market of discovery service 
providers promising ‘one-stop shopping’ for document 
review project lifecycles.

• Significant elements in the process are considered to be 
the ‘practice of law’ which must be undertaken only by 
members of the DC Bar:

– Final staffing decisions; and

– Supervision of document review attorneys.

• Ruling: e-discovery service providers are not permitted to 
engage in the practice of law if they are partially or 
entirely owned by non-attorneys.
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Outsourcing Document Review

• If a vendor or foreign attorney is going to make legal 

judgments (like privilege and relevance) during the 

primary review, law firm attorneys must train, supervise, 

and QC and take responsibility for those legal judgments.

• Anyone who employs offshore attorneys or vendor 

lawyers without adequate supervision and QC may be 

abetting the unauthorized practice of law, in violation of 

Rule 5.5(a): “A lawyer shall not practice law in… violation 

of the regulation of the legal profession…, or assist 

another in doing so.”

• Don’t forget to conduct adequate conflict checks. Model 

Rules of Professional Conduct Rule 1.7.
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1. E-Discovery can be complicated.

2. When mistakes happen (and they will), address them 
immediately and carefully, with competent help.

3. Never send or provide links to electronic data without 
checking what you are sending.

4. Use a production QC checklist.

5. Get a non-waiver order in every case.

6. Circulate legal holds as soon as litigation is anticipated.

7. Provide competent supervision of review attorneys.

Final Thoughts 
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