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DISCLAIMER

The materials in this webinar are for informational purposes 
only and are not intended to and do not constitute legal 
advice or a solicitation for the formation of an attorney-client 
relationship.  No attorney-client relationship is created 
through a user’s participation in this webinar nor by receipt of 
any materials.  The information in this webinar is current as of 
June 7, 2022.  Be advised, though, that this information 
changes daily.
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THE 2022 MAP: STATE BY STATE
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U.S. CONTROLLED SUBSTANCES ACT, 
21 U.S.C. §801, ET SEQ. (THE “CSA”) 

▪ The CSA makes it “unlawful for any person knowingly or intentionally 
… to manufacture, distribute, or dispense, or possess with intent to 
manufacture, distribute, or dispense, a controlled substance.”  21
U.S.C.§841(a)(1).  

▪ The CSA also criminalizes “simple possession” of a controlled 
substance. 21 U.S.C.§844.

▪ “The term ‘controlled substance’ means a drug or other substance, or 
immediate precursor, included in schedule I, II, III, IV, or V” of the CSA.  
21 U.S.C.§802(6). 

▪ Marijuana is a Schedule I drug.  21 C.F.R.§1308.11(d)(23). 
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U.S. CONTROLLED SUBSTANCES ACT 
ADDITIONAL DEFINITIONS

▪ “The term ‘manufacture’ means the production, preparation, 
propagation, compounding, or processing of a drug or other 
substance, either directly or indirectly or by extraction from 
substances of natural origin, or independently by means of chemical 
synthesis or by a combination of extraction and chemical synthesis, 
and includes any packaging or repackaging of such substance or 
labeling or relabeling of its container; except that such term does not 
include the preparation, compounding, packaging, or labeling of a drug 
or other substance in conformity with applicable State or local law by 
a practitioner as an incident to his administration or dispensing of such 
drug or substance in the course of his professional practice.” 21 
U.S.C.§802(15). See also 21 C.F.R.§1300.01. 

▪ “The term ‘distribute’ means to deliver (other than by administering or 
dispensing) a controlled substance or a listed chemical.” 21 U.S.C.§
802(11).
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U.S. CONTROLLED SUBSTANCES ACT
ADDITIONAL DEFINITIONS (CONTINUED)

▪ The term ‘dispense’ means to deliver a controlled substance to an
ultimate user or research subject by, or pursuant to the lawful order
of, a practitioner, including the prescribing and administering of a
controlled substance and the packaging, labeling or compounding
necessary to prepare the substance for such delivery.” 21 U.S.C. §
802(10).
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MAINTAINING DRUG-INVOLVED PREMISES
21 U.S.C. § 856

(a) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful to—

(1) knowingly open, lease, rent, use, or maintain any place, whether 
permanently or temporarily, for the purpose of manufacturing, 
distributing, or using any controlled substance;

(2) manage or control any place, whether permanently or temporarily, 
either as an owner, lessee, agent, employee, occupant, or mortgagee, 
and knowingly and intentionally rent, lease, profit from, or make 
available for use, with or without compensation, the place for the 
purpose of unlawfully manufacturing, storing, distributing, or using a 
controlled substance.
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OTHER FEDERAL LAW

▪ Controlled Substances Import and Export Act,
21 U.S.C. § 951, et seq.

▪ Anti-Money-Laundering Statutes,
18 U.S.C. § 1956, et seq.

▪ Travel Act,
18 U.S.C. § 1952

▪ RICO,
18 U.S.C. § 1961, et seq.

▪ Mail-Fraud and Wire-Fraud Statutes
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BUT, ASK ….

What is the real-world likelihood of prosecution?
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HEMP/CBD: THE FARM BILL AND BEYOND

▪ U.S. Agriculture Improvement Act 
of 2018 

▪ Also known as the “2018 Farm 
Bill”

▪ Legalized commercial production 
of “industrial hemp”

▪ Delta-8

“The term ‘hemp’ means the plant 
Cannabis sativa L. and any part of that 
plant, including the seeds thereof and all 
derivatives, extracts, cannabinoids, 
isomers, acids, salts, and salts of isomers, 
whether growing or not, with a delta-9 
tetrahydrocannabinol [THC] concentration 
of not more than 0.3 percent on a dry 
weight basis.”
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HEMP/CBD (CONTINUED)

Federal/U.S. Food and Drug Administration

• Still cannot include CBD in food, beverages, or dietary supplements in interstate
commerce

• CBD in cosmetics not prohibited by the Food, Drug, & Cosmetic Act

California

• Assembly Bill 45

• “… a dietary supplement, food, or beverage is not adulterated by the
inclusion of industrial hemp … as long as the cannabinoids, extracts, or
derivatives from industrial hemp meet the requirements established [by
law].  The sale of a dietary supplement, food, or beverage that includes
industrial hemp or cannabinoids, extracts, or derivatives from industrial
hemp shall not be restricted or prohibited based solely on the inclusion of
industrial hemp provided that the cannabinoids, extracts, or derivatives
from industrial hemp meet the requirements [in law].”
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RISK-TRANSFER/
MITIGATION CONSIDERATIONS

▪ Representations and Warranties

▪ Insurance Requirements

▪ Indemnification Provisions

▪ Limitation-of-Liability Clauses

▪ Force Majeure Clauses
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INDUSTRY-SPECIFIC REPS AND 
WARRANTIES

Cannabis’ Legal Status.  Each Party hereby represents and warrants to the 
other Party that (i) it understands that, although many – but not all – U.S. 
states and territories have legalized, or decriminalized, cannabis for medical 
and/or adult use, “marihuana” remains a schedule I drug pursuant to the U.S. 
Controlled Substances Act, 21 U.S.C. § 801, et seq. (the “CSA”) and its 
regulations and therefore illegal at the federal level in the United States, and 
(ii) it shall not assert the legality or illegality of cannabis under U.S. federal law
as a basis for avoiding any of its duties or obligations under this Agreement.
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INDUSTRY-SPECIFIC REPS AND WARRANTIES 
(CONTINUED)

▪ Compliance with Applicable Law.  Seller hereby represents and warrants to Buyer that it
is in full compliance with all Applicable Laws ….  The term “Applicable Laws” shall mean
all federal (except for “Excluded Laws” (as defined herein)) state, municipal, tribal, and
local laws, codes, ordinances, rules, and regulations of any governments, committees,
associations, or other regulatory committees, agencies, or governing bodies having
jurisdiction over the Seller or the Products or any portion thereof, including both
statutory and common law, hazardous waste rules and regulations, and state and local
cannabis licensing and program laws, rules, and regulations.  …  In particular, Seller
hereby represents and warrants that it is in full compliance with all state, municipal, and
local laws, codes, ordinances, rules, and regulations concerning cannabis ….  Seller
further represents and warrants that (i) it has obtained all necessary state, municipal,
and local licenses, permits, authorizations, permissions, and consents needed … and (ii)
all such licenses, permits, authorizations, permissions, and consents are current, up to
date, and in good standing.  Seller still further represents and warrants that it will
maintain all such licenses, permits, authorizations, permissions, and consents – and
ensure that they are current, up to date, and in good standing – throughout the
duration of the Term.  …
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INSURANCE REQUIREMENTS

Goals:
▪ Offload/transfer risk
▪ Require “other side” to pay for and procure more insurance
▪ Limit your insurance requirements, costs, and the “other side’s”

access to your insurance
▪ Make sure insurance section “fits” in agreement
▪ Think through all possible risks, scenarios, needs, etc.
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INSURANCE CONSIDERATIONS

Who Pays?

Duration?
▪ Claims-Made vs. Occurrence Policies

Policy Limits?
▪ Per Claim/Occurrence
▪ Aggregate

Deductible/SIR?

Primary/Secondary?
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INSURANCE CONSIDERATIONS II

“Additional Insured”

“[A] person or organization not automatically included as an insured under an 
insurance policy who is included or added as an insured under the policy at the 
request of the named insured.”

“Loss Payee”

“[A] person or entity that is entitled to all or part of the insurance proceeds in 
connection with the covered property in which it has an interest.”

“Insured Contract”

“[A] defined term common in liability policies that provides limited exceptions to 
the contractually assumed liability exclusion, by stating that the exclusion does 
not apply to liability assumed in an ‘insured contract.’”
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INSURANCE CONSIDERATIONS III

Waiver of Subrogation

“Company A and its insurers hereby waive any all rights of recovery or subrogation against Company B and 
its insurers with respect to any claim, loss, damage, suit, or demand, howsoever caused, that is covered, or 
should have been covered, by any insurance required by this Agreement, including any applicable 
deductible.  …”

Proof of Insurance

Renewal/Proof

Exhaustion
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INSURANCE COVERAGES TO CONSIDER

▪ Commercial General Liability
▪ Product Liability
▪ Product Recall
▪ Property/Business Interruption
▪ Professional Liability/Errors and

Omissions
▪ Directors and Officers’
▪ Cyber Liability
▪ Employment Practices
▪ Workers’ Compensation
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INDEMNIFICATION

Scope?

▪ If Indemnifying Party:  Narrow

▪ If Indemnified Party:  Broad

Who is indemnifying?  Who is being indemnified?

“Company A shall indemnify, hold harmless, and defend Company B and 
its current, past, and future parents, subsidiaries, affiliates, members, 
directors, officers, employees, agents, shareholders, attorneys, 
successors, predecessors, assigns, and insurers, as applicable ….”
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INDEMNIFICATION II

Indemnified against what?

… any and all actions, assessments, awards, causes of action, claims, compensation, complaints, 
controversies, costs, counter-claims, cross-claims, damages (including, but not limited to, actual, statutory, 
compensatory, consequential, punitive, or other damages), debts, demands, disputes, executions, expenses, 
fees, judgments, liabilities, liens, loss of services, losses, obligations, penalties, rights, sanctions, suits and 
verdicts of any kind, character or manner whatsoever, regardless of applicable law, in law (state or federal, 
statutory or common-law) or equity, contract, tort or otherwise, whether contingent or fixed ….
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INDEMNIFICATION III

Relating to what?
▪ The Agreement/Subject Matter of the Agreement
▪ Breach of Reps and Warranties
▪ Services/Products
▪ Performance
▪ Failure to Perform
▪ Misuse of Intellectual Property

Carve out?
▪ Gross negligence
▪ Willful misconduct
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FORCE MAJEURE

“Unforeseeable circumstances that prevent someone from 
fulfilling a contract.”
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FORCE MAJEURE CLAUSE(S)

▪ “Any delay or failure of either Party to perform its obligations under this Agreement will be excused to
the extent that the delay or failure was caused solely and directly by an event beyond such Party’s
control, without such Party’s fault or negligence and that by its nature could not have been foreseen by
such Party or, if it could have been foreseen, was unavoidable ….”

▪ “Seller’s financial inability to perform; changes in cost or availability of materials, components or
services; change in market conditions; or labor disputes or other contract disputes involving or affecting
Seller will not excuse performance by Seller under this section, and will not constitute a Force Majeure 
Event.”

▪ “A Party shall give the other Party prompt written notice of any event or circumstance that is reasonably
likely to result in a Force Majeure Event, and the anticipated duration of such Force Majeure Event.  A
Party shall use all diligent efforts to end the Force Majeure Event, ensure that the effects of the Force 
Majeure Event are minimized, and resume full performance under this Agreement as soon as
commercially reasonable.”

▪ “During a Force Majeure Event impacting Seller, all payment obligations by Buyer shall be tolled unless
and until the Force Majeure Event ends and Seller’s performance pursuant to this Agreement has
resumed in full.”

▪ “Buyer is permitted to procure substitute products for the Products where Seller is unable to deliver the
Products, or is delayed in doing so, as a result of a Force Majeure Event.”
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Questions?

Michael H. Sampson

Insurance Coverage Practice Group Lead
Cannabis Industry Group Co-Lead

msampson@leechtishman.com
412.694.7298
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Cannabis Banking Woes

Credit Unions

Banks

FinCEN Guidance – Marijuana 2014

FinCEN Guidance – Hemp 2020
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Dangers of Cash 
Business Operations

• Security Issues (inside/outside)

• Cashless Transactions

• Cryptocurrency Solution?

I. State laws enacted until Feds act

II. (UT) Crypto assets = property, not
currency, so no money transfer license
required

• Compliance

I. KYC

II. AML
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Lease Payment
Structures

Written Lease?

Percentage Rent Permissible?

Foreign Funds Involved in Buildout?
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T Assignment

LL Post-Default Rights
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Sample

Lease 
Language 1

Default
• Any failure by Tenant to comply with RCW 69.50 et seq., WAC 314-

55, et seq., or with any local law, regulation, or ordinance that 
governs Tenant's use of the Property including, but not limited to, 
any Administrative Violation Notice issued by the LCB to Tenant for 
any reason that warrants cancellation or suspension of Tenant's 
marijuana [production and processing] / [retail] license by the LCB. 

• Any failure by Tenant to comply with the eight (8) enforcement 
priorities set forth in the August 29, 2013, enforcement 
memorandum authored by the U.S. Department of Justice entitled 
"Guidance Regarding Marijuana Enforcement" (the "Cole Memo")*. 
Tenant shall not be entitled to cure any violation of the Cole Memo, 
which violation shall automatically constitute an uncured default of 
this Lease.

Property Use
• Tenant shall use the Property only for 

the production and the processing of 
marijuana-related products as licensed 
by the [state licensing body].
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Sample Lease Language 2

Force Majeure Language
• In the event of: (a) a change in 

federal law enforcement 
priorities; (b) a change in state 
or local law; (c) a seizure by any 
governmental authority; or (d)  
commencement of an action 
under any state or local law 
(ordinance) or regulation 
seeking remediation of the 
Property pertaining to 
environmental sensitivity or 
commission of waste. 

Lessee’s Compliance
• Lessee shall use the Property 

solely for the purposes of 
maintaining its LCB marijuana 
license as permitted under state 
and local law and for no other 
purposes without the express 
prior written consent of Lessor. 
Lessee shall conduct all of its 
activities in compliance with all 
laws and regulations, excepting 
federal laws and regulations 
related to the production and 
sale of marijuana. Lessor and 
Lessee shall modify this section 
from time to time as required to 
reflect changes in federal law 
and enforcement priorities 
related to marijuana.
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Sample Lease Language 3

Dispute Resolution: 
Mandatory Arbitration

At the request of either party, any 
dispute arising out of or relating to 
this Lease will be submitted for 
arbitration to the offices of [the 
American Arbitration Association 
/ JAMS] in accordance with its 
commercial arbitration rules in 
effect. All arbitration hearings will 
be conducted exclusively in 
[City/State]. The arbitrator will 
have the power and jurisdiction to 
decide such dispute solely in 
accordance with the express 
provisions of this Lease. The 
arbitrator must have experience in 
the [State] marijuana industry.

Dispute Resolution: 
Federal Court Exclusion

• Any dispute arising out of or 
relating to this Lease will be 
solely adjudicated in the state 
courts of [State] and shall not be 
removed by either party to any 
U.S. federal court regardless of 
subject matter, diversity, or 
other jurisdiction.
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Thank you!

Jonathan Bench

Salt Lake City, UT

jonathan@harrisbricken.com

(801) 900-4849

Canna Law Blog

(cannalawblog.com)

Psychedelic Law Blog

(harrisbricken.com/psychlawblog)
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This presentation has been prepared by Seyfarth Shaw LLP for informational purposes 

only. The material discussed during this webinar should not be construed as legal 

advice or a legal opinion on any specific facts or circumstances. The content is 

intended for general information purposes only, and you are urged to consult a lawyer 

concerning your own situation and any specific legal questions you may have.
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Current State 
of Play

• State law vs. federal

• Controlled Substances Act

• “Crack House Statute”

4



Risks 
(some not 
so obvious)

• Sudden forced-closure / abandonment

• Default under Loan Documents

• Percentage Rent

• Insurance Coverage

• Tenant Termination Option

• Environmental
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Landlord-
Protective 
Clauses

• Early termination rights

• Right to Inspect

• Tenant compliance with Laws

• Rising operating costs

• Tenant’s obligation upon surrender

• Indemnification
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Landlord-
Protective 
Clauses

• Permitted use

• Additional security (personnel)

• Additional security (deposit)

• Landlord’s cooperation / tenant’s 

expense

• Disclaim representations and warranties

• Garbage and waste storage and removal

7



Do Your Own 
Diligence

• Zoning

• Loan Documents

• State laws

• Availability of insurance

• Banking

8



“Seyfarth” refers to Seyfarth Shaw LLP (an Illinois limited liability partnership). 

Seyfarth Shaw LLP

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Thank 

You!
Christopher J. Palmese, Esq.
Seyfarth Shaw
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