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This CLE webinar will examine the use of licenses versus leases for short-term 
occupancy use. The panel will discuss when a license should be considered, the 
contract terms that must be included in such agreements, and what termination 
provisions and remedies are available. The panel will address when a traditional 
lease should be used rather than a license even when occupancy is for a limited 
term.
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Benefits
● What types of businesses might consider a real estate license instead of a 

lease?
● What should be included in the termination provisions of a real estate license?
● What should tenants consider when picking between a license and a lease?
● What remedies are available to license owners when a licensee breaches a real 

estate license?
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1. Real estate license vs lease

The panel will discuss the different factors to consider when determining to use a license 
agreement versus a lease
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A.Use of real estate license
What types of businesses would/should consider utilizing a license, instead of a Lease?
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• Any business seeking to use space for a short-term and to maximize flexibility 
(i.e. start-ups)

• These "pop-ups" or short term deals for a range of uses, and has morphed from 
one week sample sales to one year occupancy to test the market, often with 
cancellation provisions and/or right to extend via license extension or a 
subsequent lease of the space

1. Short Term Use
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2. Alternatives

--License Agreements have become used for a broader range of uses 
including: 
a) Fashion pop up or brand building experience
b) Master Lease of space with multiple units, often under-utilized    
office, commercial, or retail spaces
c)Food Court
d) Office co-working/sharing of space
e) Billboard/telecom use
f) Joint ventures or synergistic businesses, where physical proximity to 
others is deemed beneficial to promoting their respective business 
objectives



Examples for a) Fashion pop up or brand building experience include
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Bogner Sample Sale at 468 West Broadway

Google’s Hardware Store Pop-Up at 131 Greene Street

Garin Pop-Up at 1070 Madison Avenue

Color Factory Short at 251 Spring Street



Determining if a Lease or a License is appropriate to be used for any particular transaction is a 
function of:

● Whether you represent the Landlord (Licensor) or the Tenant (Licensee)
● Understanding the purpose for which the property is intended to be used
● Knowledge of the duration of the intended use of the space
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B. License terms
1. Termination
2. At will
3. Self help
4. Absolute Control
5. Permitted use
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What termination rights does a property owner have with respect to a 
lessee as opposed to a licensee?

• Landlord -Tenant Courts have tremendous protections for tenants, even commercial 
tenants. This is even more true during the pandemic. 

• An eviction of a tenant holding a lease, can be an expensive, technical gauntlet of legal 
process A misspelling on a predicate notice (rent demand) could cause weeks of delays.

• NY Real Property Actions and Proceedings Laws Section 853 states that Landlords can 
face treble damages if a Tenant succeeds in proving that the eviction was unlawful. 

• Yellowstone injunction
• Tenants seeking buyouts of their leases



Information contained herein is from sources deemed reliable but is subject to errors, omissions, change of price or terms, and withdrawals without prior notice at any time. All sizes included are approximations.

What termination rights does a property owner have against a license, as opposed to a lessee? 

• Revocable 
• At-will 
• A licensee can be served with a RPAPL 713 notice, and the license will be terminated in 10 

days. 
• Commercial Leases frequently also have a short cure period to avoid termination of the lease. 
• Crucial difference is what “teeth” each mechanism has. Evicting after the termination of the 

lease require a holdover case. 
• Terminating a license entitle the property owner to engage in self-help-i.e., turn off utilities.
• Courts recognize the need for property Owners to have this drastic remedy. In Food Halls, 

shared retail spaces. A problematic licensee can be disruptive. NY Real Property Actions and 
Proceedings Laws Section 853 states that Landlords can face treble damages if a Tenant 
succeeds in proving that the eviction was unlawful. 

• Licensee has no right to Yellowstone injunction.



Information contained herein is from sources deemed reliable but is subject to errors, omissions, change of price or terms, and withdrawals without prior notice at any time. All sizes included are approximations.

• Attorneys drafting short -term rental agreements must keep in mind whether a Court will 
interpret the document to be a lease or license. Courts in New York look beyond the title 
of a document to define it. Even if an agreement is referred to as a lease throughout, if it 
has the qualities of a license, it will be treated as a license. Courts generally rule that a 
document is: 

• (i) a lease if the agreement is for use exclusively under the Tenant’s control for a set 
period and 

• (ii) a license if the agreement is for use not exclusively under the Tenant’s control which 
is terminable at will.

One way to look at these factors is: 
Characteristic                                         License             Lease 
Conveys an interest in real property      no                     yes
Revocable                                               yes                    no
Transferable                                           no                     yes
Exclusive Right                                       optional            yes    
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New York Courts will not hesitate to rule that a lease is a license and ice-versa, 

The Supreme Court of Putnam County ruled in Zaslansky v. Zakkaya LLC, 41 N.Y.S. 3d 
(2016) that a tenancy agreement was a license and not a lease. Plaintiff was being evicted 
and sought an injunction only available to lessees. However, the court carefully weighed 
factors such as whether the revocation of the contract was contingent on a default, access 
limitations, relocation rights, and control issues and found that the agreement was a 
license, not a lease and denied the injunction. This was despite explicit language defining it 
as a lease. 
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The Supreme Court of New York, Appellate Term, Second Department in the matter of JCF Assoc., LLC v. 
Sign Up USA, Inc. 59 Misc. 3d 135(A) (2018) indicated that it was disregarding labels and terminology in the 
agreement. This case related to a billboard. It is standard practice to refer to billboard agreements as 
“leases,” the parties as “Lessor" and "Lessee" and money paid as "rent." 
The Landlord had filed a holdover proceeding to evict. As the Agreement was revocable by Landlord, the 
Court (and the Appellate Court) found that the agreement was a license, not a lease, and the parties had not 
established a landlord-tenant relationship. 

Billboard agreements are usually leases or subleases. because there is a very sunk cost in erecting the sign 
and applying for the permit in Z. Justin Management Co., Inc. v. Metro Outdoor, LLC, 2016 NY Slip Op. 
01915, the billboard tenant assigned his lease to a third party. The property owner sued stating it was a non-
assignable license, not a lease. The Court found for the billboard company. When I represent a property 
owner on a billboard lease, I always try to get my client a right of first refusal or a right to recapture. Given 
the large investment, I always give the billboard tenant the right to withdraw his request for consent to 
assign

https://static.schlamstone.com/docs/Z.-Justin-Mgt.-Co.-Inc.pdf
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Lease or License?

• Many courts will look at the equities of a situation, when making decisions. In Blenheim 
LLC v. Il Posto LLC, 827 N.Y.S.2d 620 (N.Y. Civ. Ct.2006), the Civil Court of the City of 
New York County found that a provision in a lease giving a restaurant a license to use 
vault space revocable at will to be unenforceable.

• The court concluded that the landlord knew that since the tenant needed the vault for 
its compressors, hot water heaters, and elevator machine equipment, the vault space 
was, therefore, necessary for the tenant to use the premises as a restaurant, it was 
irrevocable. Accordingly, where the lease is dependent on the license, a court might 
equitably rule that there should be greater projections for the tenant.
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Sublets vs. Licensees

Holders of commercial leases understand there are strict rules regarding assignments or 
sublets at their premises. Despite this, many tenants do not think twice about long-term 
licensees. That is understandable because most leases do not address this. I represent a 
beaty salon, a physical therapy office, and a photography studio that my client rents out by 
the day. Most clients do not bring it up because they think these are illegal sublet, not 
understanding the distinction because a finite footprint of a sublet vs. the right of a licensee 
to move freely about the space. I always advise my client to address during lease 
negotiation. The landlords know how these businesses operate and should agree. It may 
avoid pretense for default notice down the road. 



C. Considerations for landlords

● Creating immediate revenue (i.e. License Fees) from unused space
● Ability to service debt and comply with various financial covenants required by PO’s mortgage 

financing
● Ability to recapture real property quickly
● Avoid litigation/eviction actions by exercising self-help rights
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From a Property Owner’s perspective, what else should be included in or excluded from a 
License of Real Property:

● Narrowly define the purpose(s) for which the Tenant/Licensee may use the Licensed Premises
● If you are not granting a Lease, Licensee should be restricted from recording a memorandum of 

lease
● Do not include a covenant of quiet enjoyment
● License should terminate immediately in the event of a taking/eminent domain, and Licensee 

should not have rights to contest a taking.
● State that the rights granted to Licensee do not run with the Land nor do they constitute an 

Easement or any other interest in Licensor’s property
● State that no possessory interest in real property is being created
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For Example:

“The Agreement granted hereby is a non-exclusive license for Licensee to use the Licensed Premises
solely as required to perform its obligations hereunder, revocable according to the terms hereof. In
no event shall this license be deemed or construed to run with the land or create or vest any
easements or other rights in Licensor’s property. Licensee agrees that no permanent or possessory
interest shall accrue to Licensee [or its licensees] in Licensor’s property at any time or by exercise of
the permission given hereunder, and that Licensee shall not claim any such interest in Licensor’s
property. THIS AGREEMENT DOES NOT CREATE ANY RECORDABLE INTEREST AND SHALL NOT
BE RECORDED IN ANY OFFICIAL RECORDS.”
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D. Consideration for tenants

● What is the intended purpose for Tenant’s/Licensee’s use of the space?
● What is the duration of the use of the space?
● What are the consequences of losing the right to use the space prior to the end of the stated 

term?
● What, if any, are the out-of-pockets costs associated with losing the space sooner than 

anticipated?
● Hire competent, experienced legal counsel to help navigate this brave new world
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From the perspective of Tenant’s/Licensee’s counsel:

● Obtain a copy of the Licensor’s Lease, if any
● Do the Due Diligence
● Are any additional consents required?
● What remedies does the building owner have if a required consent is not obtained?
● Consider attaching a copy of underlying Lease as an exhibit to the License
● Confidentiality concerns
● Obligation to Notify Licensee of any future Lease amendments
● Plausible deniability of certain terms/restrictions/obligations
● Example: Telecom Deals utilizing a Master License Agreement (MLA) and individual Site License 

Agreements (SLA), and the tension that exists regarding whether the MLA or the SLA should 
control.
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“Notwithstanding the fact that this Agreement and each Site License Agreement (“SLA”) 
executed pursuant hereto is a license and that a license is normally revocable at will by the 
Licensor, the parties hereto agree that the license granted by this Agreement and each applicable 
SLA is not revocable at will and that this Agreement and any applicable SLA can only be 
terminated in accordance with the provisions of this Agreement or as a result of a default that is 
not cured within any applicable notice and cure period set forth in this Agreement or otherwise as 
ordered by a court of competent jurisdiction.”
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Suggestions for Licensee’s Counsel to Ensure Client’s Get the Benefit of their Bargain:
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• In cases where Licensor is leasing the Licensed Premises, Licensee may seek to obligate Licensor to 
exercise its rights to extend the term under any renewal options

• Negotiate remedies regarding what happens if the License is terminated due to Licensor’s default under 
its Lease (or mortgage)

o Self-help rights of Licensee to cure Licensor’s defaults
o Reimbursement of Licensee’s costs for purchasing, installing and/or relocating any Licensee equipment
o Recovery of any increased rental/license fees payable by Licensee for a new Site
o Right to relocate within the building or to other property owned or controlled by Licensor

• Include additional notice requirements that modify/limit Licensor’s right to terminate, for example:



“Second Notice.  With respect to any Licensee Default other than a Bankruptcy Event,  Licensor shall 
not be entitled to exercise the remedies described in Section 9 or otherwise to enforce legal remedies 
against Licensee unless Licensor shall have delivered to Licensee a second Notice of default marked at 
the top in bold lettering with the following language: “A RESPONSE IS REQUIRED WITHIN 10 DAYS 
OF RECEIPT OF THIS NOTICE PURSUANT TO THE TERMS OF A MASTER LICENSE AGREEMENT 
WITH THE UNDERSIGNED AND FAILURE TO RESPOND MAY RESULT IN TERMINATION OF YOUR 
RIGHTS” delivered in an envelope marked “PRIORITY”, and Licensee shall have failed to cure the 
Licensee Default within ten (10) days after receipt of such second Notice.”
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SURRENDER OF LICENSED PREMISES

On termination of the Term, Licensee shall surrender to Licensor the Licensed Premises in good 
condition (except for ordinary wear and tear), and will have the right to remove all of the Licensee 
Equipment that Licensee installed in the Licensed Premises. All existing Licensee Equipment and all 
and other materials placed or installed on or in the Property by or for Licensee are the Licensee’s 
personal property, and shall at all times, whether before, during or after the Term, be and remain the 
property of Licensee. Licensee shall perform all repairs made necessary by the removal of any item as 
allowed or required by this Paragraph If Licensee fails to surrender the Licensed Premises to Licensor 
on the date as required herein, Licensee shall hold Licensor harmless from all damages resulting from 
Licensee’s failure to surrender the Licensed Premises, including, without limitation, claims made by a 
succeeding tenant or licensee resulting from Licensee’s failure to surrender the Licensed Premises.

But what happens to Licensee’s Property if Licensor exercises self-help and locks the door?
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Suggestions for a Licensor’s Counsel to Ensure Client Gets the Benefit of their Bargain:
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• If the license fee is a percentage of revenue, still set a minimum amount of
base rent. Many pop-ups’ revenue is derived from online sales and
therefore difficult to track.

• Require a licensee to maintain adequate insurance.
• Have strict use clauses. A licensee has no long-term investment in the

reputation of the property. Make sure that the licensee does not install
inappropriate signage or worse.

• Have an arbitration clause. As the license does not convey a possessory
interest, any dispute may not be a summary proceeding in landlord-tenant
court, it may be a contract action. Arbitration is usually a more cost-
efficient dispute resolution method.

• If Licensor leases the property, have a clear subrogation clause in the
license agreement. Licensor does not want to be held liable for a default by
its own landlord.

• Licensor should always have unfettered access to the space, provided
Licensor does not unduly interfere with Licensee’s business.
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