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Who Is an Author?

• Section 201(a) of Copyright Act:  “Copyright in a work protected under this 
title vests initially in the author or authors of the work. The authors of 
a joint work are co-owners of copyright in the work.”

• No need for registration, notice, or publication.



Sufficiency of Authorship
• There is no statutory definition of “Joint Author”

• 17 U.S.C. 101: A “joint work” is a work prepared by two or more authors 
with the intention that their contributions be merged into inseparable or 
interdependent parts of a unitary whole.

• Key element:  Intent of the authors
• In many jurisdictions (2d Cir, 9th Cir.), each author must make an 

independently copyrightable contribution to the joint work.
• In other jurisdictions (7th Cir.), the contribution must merely be more 

than de minimis



Sufficiency of Authorship

• Copyright Office Position: 
• Each joint author must contribute a sufficient amount of original 

authorship to the work. 
• An author who satisfies this requirement may be considered a joint 

author, even if his or her contribution to the work is smaller or less 
significant than the contributions made by another author. 

• A collaborator who merely contributes a de minimis amount of 
expression is not considered a joint author.  



Sufficiency of Authorship:  Gaiman v. McFarlane,
360 F.3d 644 (7th Cir. 2004)

• Todd McFarlane illustrated and 
published “Spawn” comics.  

• McFarlane hired Neil Gaiman to 
write text for the comics.  

• There was no written agreement.
• Gaiman claimed joint ownership in 

not just the story he wrote for the 
comics but also the characters, 
including their appearance. 

• Judge Posner ruled that Gaiman 
was a co-owner of the entire series. 

This Photo by Unknown Author is licensed under CC BY-NC-
ND

http://www.comicscube.com/2010/08/on-gaimanmcfarlane-spawn-case-question.html
https://creativecommons.org/licenses/by-nc-nd/3.0/


Author vs. Owner Rights

• Joint Authorship: refers to the original vesting of rights as between the co-
creators of the work.

• Joint Ownership: refers to how the original rights have been structured or 
assigned.  One can separate out the “bundle of rights” under 17 U.S.C. 106 
so each author controls various rights, or the rights can be assigned out to 
non-author owners.

• Rights of joint authors and owners are typically identical except with 
respect to termination rights (more on this later). 



Aalmuhammed v. Lee (9th Cir. 2000): Not Even a Director Owns 
the Copyright to the Movie



Aalmuhammed v. Lee (9th Cir. 2000): Not Even a Director Owns 
the Copyright to the Movie

• Plaintiff was a consultant on Malcolm X concerning Islamic religious and 
cultural issues.

• He sought declaratory judgment that he was co-owner in copyright to the 
movie (and entitled to profits) because of his consultation and script revisions.

• Determination of joint work is fact sensitive; no objective manifestations of 
intent to be co-authors here.

• Plaintiff signed a WFH agreement that prevented co-authorship.
• Fact question regarding whether he made any independently copyrightable 

contribution.
• Even Spike Lee was not a co-author of the film.



Garcia v. Google (9th Cir. 2015): Likely No Copyright In Acting



Garcia v. Google (9th Cir. 2015): Likely No Copyright In Acting

• Plaintiff was an actress in an independent film, working title Desert Warrior.
• Filmmaker used footage to create the controversial anti-Islamic film 

Innocence of Muslims.
• Dubbed over actors’ lines with anti-Islamic content, including Garcia.
• Film was uploaded to YouTube, and protests broke out.
• Google declined plaintiff’s request to take the video down, claiming she was 

receiving death threats.
• She sued under a theory of copyright infringement to have the video 

removed.



Garcia v. Google (9th Cir. 2015): Likely No Copyright In Acting

• District Court held plaintiff had granted filmmaker an implied license to use 
her performance in the film.

• Ninth Circuit reversed, forcing Google to remove the video.
• Panel held that Garcia likely had a copyrightable interest in her performance 

and was not filmmaker’s employee and signed no WFH agreement.
• En banc court vacated, holding that the prior decision was contrary to 

established law including Aalmuhammed decision.
• “A weak copyright claim cannot justify censorship in the guise of 

authorship.”



16 Casa Duse v. Merkin (2d Cir. 2015): No Separate Right of 
Ownership for Direction



16 Casa Duse v. Merkin (2d Cir. 2015): No Separate Right of 
Ownership for Direction

• Plaintiff produced and defendant directed short film Heads Up.
• Defendant did not sign WFH agreement.
• Defendant sought to block screenings of the film at festivals, asserting 

defendant’s copyright interest in directing.
• Plaintiff sought declaratory judgment of non-infringement and that 

defendant did not own a copyright interest in the film.
• District court granted summary judgment in favor of plaintiff.
• Second Circuit affirmed, holding no separate copyright ownership to an 

inseparable and integrated part of a larger work and that directing itself 
was not a work of authorship amenable to protection.



Derivative Works

• 17 U.S.C. §101 – “[A] work based upon one or more preexisting works, such 
as a translation, musical arrangement, dramatization, fictionalization, 
motion picture version, sound recording, art reproduction, abridgment, 
condensation, or any other form in which a work may be recast, 
transformed, or adapted. A work consisting of editorial revisions, 
annotations, elaborations, or other modifications, which, as a whole, 
represent an original work of authorship, is a ‘derivative work.’”

• The added material must have “some substantial, not merely trivial, 
originality” to be copyrightable.  Eden Toys, Inc. v. Florelee Underground Co., 
697 F.2d 27 (2d Cir. 1982).  

• In other words, the new material must be independently copyrightable. If 
what is borrowed consists merely of ideas and not of the expression of 
ideas, then, it is not a derivative work in the legal sense.



Derivative Works

• “The copyright in a … derivative work extends only to the material 
contributed by the author of such work, as distinguished from the 
preexisting material employed in the work, and does not imply any 
exclusive right in the preexisting material.  The copyright in such work is 
independent of, and does not affect or enlarge the scope, duration, 
ownership, or subsistence of, any copyright protection in the preexisting 
material”  17 U.S.C. § 103(b)

• “[P]rotection for a work employing preexisting material in which copyright 
subsists does not extend to any part of the work in which such material has 
been used unlawfully.”  17 U.S.C. § 103(a)



Joint Authorship and Derivative Works
• “[A] joint author of one copyrightable work does not automatically gain 

ownership of a derivative work in which the joint author had no hand in 
creating.” Jefferson v. Raisen, 2020 U.S. Dist. LEXIS 197183 (C.D. Cal. 2020)

• “[A]n author of a joint work does not acquire an authorship interest in 
derivative works that utilize a part of the joint work, but that author may 
be entitled to compensation for the use of the original joint work.”  Id.
(citing Ashton-Take Corp. v. Ross, 916 F.3d 516 (9th Cir. 1990))



Derivative Works - Termination
• A grantee or licensee can continue utilizing derivative works after 

termination of grant concerning the underlying work to encourage 
proprietors to invest in derivative works and to preserve the derivative 
work for the public.

• “A derivative work prepared under authority of the grant before its 
termination may continue to be utilized under the terms of the grant after 
its termination, but this privilege does not extend to the preparation after 
the termination of other derivative works based upon the copyrighted work 
covered by the terminated grant.”  17 U.S.C. §§ 203(b)(1), 304(c)(6)(A)



Derivative Works - Termination
• Mills Music, Inc. v. Snyder, 469 U.S. 153 (1985): author of musical 

compositions assigned interest to publisher which issued licenses 
authorizing sound recordings.  Author’s heirs not entitled to terminate with 
respect to the publisher’s sound recording licenses or collect money 
therefrom.

• Fred Ahlert Music. Corp. v. Warner/Chappell Music, Inc., 155 F.3d 17 (2d Cir. 
1998): Warner’s pre-termination license to A&M Records only permitted a 
Joe Cocker recording of an older composition on a specific record, not on a 
movie soundtrack.  Termination by author’s heirs of the right to authorize 
new uses of the song as embodied by the Cocker derivative reverted to the 
heirs because that right was not within the term of the grant preserved by 
the derivative work exception.



Ownership and Transfer
• Copyright vests initially with the author
• Copyright distinct from material object
• Exclusive rights are divisible and may be transferred

– Written conveyance required
• Transfers

– Assignment 
• Transfer of ownership or exclusive rights must be in a signed writing

– License
• Permission to use material (but not own copyright)
• Non-exclusive – not a transfer, so no writing required

– Freelancer
• Copyright stays with artist unless work for hire agreement and/or 

assignment
– Testamentary instrument



Who is an Employee?

• Common law agency test
– Control by employer over the work

• Product, skill required, source of tools/materials

– Control by employer over the employee
• Right to assign additional work, working hours, method 

of payment, right to hire assistants

– Status of employee
• In business to produce such works, receives employee 

benefits, tax treatment



Independent Contractors

• Writing signed in advance of creation stating that 
work is a work for hire

• Fits within enumerated categories of works
– Contribution to a collective work
– Part of motion picture/audiovisual work
– Supplementary work
– Compilation
– Instructional text
– Test or answer material for a test
– Atlas



Work Made for Hire
• Copyright NOT initially vested in author
• Two scenarios:

- Prepared by employee within scope of employment; or

- Independent contractor and work falls within statutorily enumerated 
category:

– a contribution to a collective work
– a part of a motion picture or other audiovisual work
– a translation
– a supplementary work
– a compilation
– an instructional text
– a test
– answer material for a test
– an atlas



Recapture Rights

• Transfers (grants, assignments, licenses)
– Copyright reverts to author
– Five-year window, beginning 35 years after the 

transfer, to exercise termination rights

• Works made for hire
– NO recapture!



General Advice

• Merely stating a work is for hire does not 
make it true

• Make an actual assignment, not just an 
agreement to assign

• Give a limited power of attorney to sign 
documents in case of later failure to cooperate

• Be precise in assignment of work or property
– Assign all rights

• Record the assignment in the copyright office



FOREIGN 
WORKS

Itar–Tass Russian News Agency v. Russian Kurier, 
Inc., 153 F.3d 82 (2d Cir.1998):

Questions of ownership are determined by the laws of 
the country with the most significant relationship to the 
work in question, while questions of infringement are 
decided by the location of the alleged infringement.

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998180821&pubNum=0000506&originatingDoc=Id2e38135e9f211e490d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=9389f8475fc949d3a3868dda2cd91ab0&contextData=(sc.UserEnteredCitation)


the Berne Convention

The Berne Convention doesn’t define what works of  joint 
authorship are, because various national legislations vary in defining 

the same, and take different approached.

https://en.wikipedia.org/wiki/Berne_Convention


Copyright Law of  India

• Indian copyright law defines 'work of  joint authorship' in Section 2(z) of  
the Indian Copyright Act, 1957 as "a work produced by the collaboration 
of  two or more authors in which the contribution of  one author is not 
distinct from the contribution of  the other author or authors".

• Najma Heptulla v. Orient Longman Ltd. and Ors: The Court held that active 
and close intellectual collaboration and cooperation between the author 
of  the book India Wins Freedom and a professor hired by the publisher 
implied that the professor was a joint author. 



Exclusive Rights 
17 U.S.C. § 106

• Reproduce copies
– Protects exact and substantially similar copies

• Prepare derivative works
• Distribute copies to the public
• Perform the work publicly
• Display the work publicly
• Digital audio transmission



Exclusive Rights & Their Exceptions

• Right to reproduce

- Fair use, computer programs, libraries or 
archives, innocent infringement, ephemeral 
copies, public broadcasting

–Right to distribute
- First sale doctrine, nonprofit libraries

• Right to make derivative works
- Adapt computer program if essential step in utilizing the program, 

alterations to architectural works
– Right to display publicly

- Home-style receivers, face-to-face nonprofit instruction, instructional and 
distance learning

- Am. Broadcasting Cos., Inc. v. Aereo, Inc.



Formalities

• No longer required
• Copyright notice is not required but is advisable

– Should include (i) ©, “copyright,” or “copr.;” (ii) year of 
publication; and (iii) name of owner

• Registration
– Pre-requisite to filing action to enforce copyright

• Before infringement or within three months of first 
publication

– Pre-requisite to recovering statutory damages and 
attorneys’ fees



First Sale Doctrine

• Copyright owners controls the first sale of a 
particular copy, but no additional sales 
(resale)

• Applies to distribution right only



Other Limitations on Exclusive Rights

• Right to reproduce
– Fair use, computer programs, libraries or archives, innocent 

infringement, ephemeral copies, public broadcasting
• Right to distribute

– First sale doctrine, nonprofit libraries
• Right to make derivative works

– Adapt computer program if essential step in utilizing the 
program, alterations to architectural works

• Right to display publicly 
– Home-style receivers, face-to-face nonprofit instruction, 

instructional and distance learning
– Am. Broadcasting Cos., Inc. v. Aereo, Inc.



Fair Use – 17 U.S.C. § 107
Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or phonorecords or
by any other means specified by that section, for purposes such as criticism,
comment, news reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use the factors to
be considered shall include –
(1) The purpose and character of the use, including whether such use is of a 

commercial nature or is for nonprofit educational purposes
(2) The nature of the copyrighted work;
(3) The amount and substantiality of the portion used in relation to the 

copyrighted work as a whole; and
(4) The effect of the use upon the potential market for or value of the copyrighted 

work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such 
finding is made upon



Fair Use Defense

• Certain unauthorized uses are non-infringing:
– Criticism
– Comment
– News reporting
– Teaching
– Scholarship
– Research

• Ex. parody and satire



Fair Use Considerations

• Purpose and character of use
– Commercial, transformative, nonprofit/education, 

good/bad faith use
• Nature of copyrighted work

– Amount of expression, unpublished
• Amount and substantiality of portion used in 

relation to copyright work as a whole
– “Heart” of the work

• Effect of use upon potential market for or value 
of the copyrighted work
– Derivative works, market substitutes



Policy

• Allow people to use what came before
• Allow people to engage in uncompensated 

uses of copyright works where transaction 
cost for paying copyright owner would be so 
great so as to prevent use

• First amendment – free speech considerations



Litigating Copyright Infringement 
Cases

• Access: IP addresses can demonstrate access to a 
copyrightable work.

• Key test for infringement: substantial similarity.  Copying 
can be presumed when infringing work is substantially 
similar.

• Must consider fair use



Copyright Infringement

• Copied work and copying violates an exclusive 
right

• Proof of copying
– (1) Copying-in-fact (took protected expression)

• (i) actual copying or
• (ii) access and substantial similarity or
• (iii) striking similarity

– (2) Misappropriation (took too much protected 
expression)

• Most relevant to reproduction and derivative works 
rights



Access and Substantial Similarity

• Access
– Work is available to the public generally or 

defendant specifically, such that defendant had 
reasonable opportunity to copy

• Substantially similar (“probative similarity”)
– No apparent explanation other than copying
– Court can consider copyrightable and 

uncopyrightable elements to determine similarity
– Analytic dissection



Striking Similarity

• If evidence of access is lacking, similarity must 
be so striking that similarity alone is sufficient 
to give rise to inference of copying

• Burden shifts to defendant to prove 
independent creation or common source

• Some courts require showing of striking 
similarity and no prior common source



Misappropriation

• Copying isn’t actionable unless works are 
substantially similar

• Tests are jurisdiction-specific



Second Circuit

• Ordinary Observer Test 
– Wholly original works
– Whether ordinary observer would overlook 

differences and consider the works the same



Direct Infringement

• Violate an exclusive § 106 right
• Grey Market

– Sale of goods legally purchased abroad which are 
imported and resold in the U.S.



Indirect Infringement

• Secondary liability
– § 106 gives right “to do” and “to authorize”

• Vicarious liability
– Right and ability to supervise the infringer, even if 

no actual knowledge of infringement
• Digital Millennium Copyright Act (internet)

– Safe harbor for transient storage, system caching, 
storing materials for users, information location 
tools



Indirect Infringement

• Contributory liability
– Person who, with knowledge of infringing activity, 

induces, causes, or materially contributes to 
another’s infringing conduct

• Constructive knowledge alone is insufficient
• Capable of substantial non-infringing uses
• No liability merely because system allows exchange of 

copyright material (Napster)



Infringement – Remedies & Damages

• Remedies:
- Injunctions, temporary and final
- Impounding and disposition of infringing articles (may 

be destroyed based on outcome of case)
– Actual Damages; copyright owner’s actual damages and any 

additional profits of the infringer; or
– Statutory damages:

- $750 to $30,000 per infringed work, “as the court 
considers just”

- “Willful” infringement: up to $150,000
– Costs and attorney’s fees: awarded to the prevailing party
– Can be considered criminal infringement for willful 

commercial gain.



Divisibility questions:

When is Co-Owner consent required?



1. Retroactive Licenses

Davis v. Blige, 505 F.3d 90 (2nd Cir. 2007): 
• A copyright co-owner can unilaterally issue a non-exclusive license which prevents a co-owner 

from suing the licensee for any future use. However, a co-owner cannot issue a retroactive 
license that would prevent a co-owner from suing for infringements that have already occurred. 

• Using the property theory of joint tenancy as a model for the rights of copyright co-owners, the 
Court reasoned that each copyright co-owner had independent rights to use and license the 
work, subject only to a duty to account to the other co-owners for any profits that are made.

• A co-owner can only convey as much as he possesses and cannot, therefore, transfer or 
assign the rights of other co-owners. But a retroactive transfer would effectively allow a co-
owner to assign away another co-owner's right to sue for accrued infringements. 

http://digitalhhr.wp.lexblogs.com/wp-content/uploads/sites/79/2009/07/davis-v-blige-2nd-cir1.pdf


2. Exclusive Licenses

Sybersound v. UAV Corp., 517 F.3r 1137 (9th Cir. 2008)

Copyright co-owner cannot grant an exclusive license without the consent of all the other 
co-owners. 

A co-owner cannot exclusively assign what it does not exclusively possess. 

*Licensee (Sybersound) thus lost standing to sue!

http://digitalhhr.wp.lexblogs.com/wp-content/uploads/sites/79/2009/07/sybersound-v-uav-corp-9th-cir1.pdf
http://digitalhhr.wp.lexblogs.com/wp-content/uploads/sites/79/2009/07/sybersound-v-uav-corp-9th-cir1.pdf


3. Foreign Licenses
(the return of  Itar-Tass!)

Levitin v. Sony Music Ent., 101 F.Supp.3d 376 (SDNY 2015) 
i. Plaintiffs were co-owners of the copyright in the 1978 song “San Francisco Bay” with non-party Far Out Music (“FOM”)

ii. Plaintiffs sued Kesha & Pitbull for their 2013 song “Timbre” which they allege “makes copious use of the melody and harmonica riff of 

‘San Francisco Bay.’”

iii. Defendants moved to dismiss on the grounds that they had “a license from [FOM] purportedly giving worldwide permission to use ‘San 

Francisco Bay’ in ‘Timber.’” (U.S. law permits the licensing of a work with the approval of only one co-owner.) 

iv. Plaintiffs opposed: under the copyright laws of each country of the Affiliate Defendants (the United Kingdom, Italy, Germany, Mexico, 

Spain, Canada, Australia, France, and South Korea), all co-owners of a copyright must consent to the exploitation of a copyrighted 

work.

v. The court agreed – motion to dismiss denied!



Divisibility Reps & Litigation!

Licensees will generally require a representation that the licensors has the 
authority to grant the underlying rights and that the grant of rights would not 
infringe or violate any third party's rights, and require indemnification!

It is critical for licensees to carefully consider the rights they are obtaining in 
copyrighted works with multiple owners, particularly when rights are being 
granted on a retroactive or exclusive basis, to ensure that they will be able to 
exploit the rights as intended. 

For copyright co-owners, it is important that any representations they make be 
tailored to reflect their limitations on the rights they can grant so that they are 
not promising more than they can deliver.



Disputes Between Co-Owners

A co-owner can be liable for a duty of accounting, but cannot be held liable to 
another joint owner for copyright infringement based on his or her use of copyrighted 

material. Oddo v. Ries, 743 F.2d 630, 632–33 (9th Cir.1984). 
And this is true for any portion of the work.  Morrill v. Smashing Pumpkins, 157 F. 

Supp. 2d 1120,  1124 (“since a joint work is created as a unitary whole, a joint author 
can use or license any portion of the joint work without infringing its copyright.”



Disputes as to Co-Ownership

• Claims of co-ownership, as distinct from 
claims of infringement, accrue only once, 
“when plain and express repudiation of 
co-ownership is communicated to the 
claimant, and are barred three years from 
the time of repudiation.” Seven Arts 
Filmed Entm't Ltd. v. Content Media Corp. 
PLC, 733 F.3d 1251, 1254 (9th Cir. 2013), 
quoting Zuill v. Shanahan, 80 F.3d 1366, 
1369 (9th Cir.1996)

• Where “creation rather than infringement 
is the gravamen of an authorship claim, 
the claim accrues on account of creation, 
not subsequent infringement, and is 
barred three years from ‘plain and 
express repudiation’ of authorship.” 
Aalmuhammed v. Lee, 202 F.3d 1227, 
1230–31 (9th Cir.2000) 



EXPRESS REPUDAITION RULE

Rule:
The Ninth, Seventh, Third and 
Second Circuits have adopted an 
“express repudiation” rule: a joint 
authorship claim arises and an 
author is alerted to the potential 
violation of his rights when her 
authorship has been expressly 
repudiated by a co-author.

Cases:
• Zuill v. Shanahan, 80 F.3d 1366 (9th 

Cir.1996)
• Gaiman v. McFarlane, 360 F.3d 644, 658–59 

(7th Cir.2004)
• Gary Friedrich Enters., LLC v. Marvel 

Characters, Inc., 716 F.3d 302, 317 (2d 
Cir.2013)

• Brownstein v. Lindsay, 742 F.2d 55, 70 (3rd

Cir. 2014)



Application of  the “Discovery Rule” to 
the “Express Repudiation” Rule

At least nine  Circuits have expressly applied 
the  discovery rule  to copyright actions.

• The discovery rule is a general inquiry 
notice rule, which states that a claim 
accrues when the plaintiff discovers or 
should have discovered with “due 
diligence” that his rights had been 
violated

Santa–Rosa v. Combo Records, 471 
F.3d 224 (1st Cir.2006)

• Co-owner “knew or should have known 
of the basis for his claim to co-
authorship of the songs at the moment 
of their creation.”

• SOL ran because Ds “openly, and quite 
notoriously, sold [plaintiff's] records 
without providing payment to him” 
more than three years before the 
plaintiff filed suit



Copyright Registration as Express Repudiation?

Gaiman v. McFarlane,          
360 F.3d 644 (7th Cir.2004)

A copyright registration, standing 
alone, does not serve as repudiation 
of  joint authorship because co-
authors are not expected to 
investigate the copyright register for 
competing registrations.

Saenger Org., Inc. v. Nationwide, 
119 F.3d 55 (1st Cir.1997)

Holding that copyright registration 
puts the world on constructive notice 
of  ownership. See also Diamond v. 
Gillis, 357 F.Supp.2d 1003, 1007 
(E.D.Mich.2005) (holding that 
registration of  a song qualified as 
express repudiation).



Brownstein v. Lindsay
742 F.3d 55

-Statements of  sole authorship may not be express repudiation-

“Appellees contend that blanket statements in some of the 
agreements declaring Lindsay as the sole author of the LCID 

expressly repudiated Brownstein's authorship rights. We 
disagree… Acopyright holder should not be required to 
investigate every whisper and rumor that another has 
declared himself the author of his copyrighted work.”



Joint Authors and Termination

• Right to terminate copyright grants/licenses: 17 U.S.C. §203 and §304(c)
• Grants made before 1/1/78 may be terminated between 56 and 61 years 

from date copyright secured
• Grants made after 1/1/78 may be terminated between 35 and 40 years 

after the grant
• Applies “notwithstanding any agreements to the contrary”
• Does not affect exploitation of derivative works prepared under the grant
• Does not apply to works made for hire
• Does not apply to testamentary transfers



Joint Authors and Termination

• Who can terminate grants in jointly owned works?
• Pre-1/1/78 grants:

• Each author (or heirs) who executed the grant may terminate the grant 
of his/her interest

• Post-1/1/78 grants:
• Majority of authors (or heirs) who executed the grant must consent to 

termination
• Even non-terminating joint authors (or heirs) get their rights back



Due Diligence and Best Practices: Registering Joint Works

• Best practice is to register your work as the author or authors(s)
• Any co-author can apply to register the work.
• As the registrant, an author should identify each other author who 

contributed copyrightable material to the work.
• Co-authors listed on a registration are presumed to be the only authors or 

joint authors; while the USCO does not investigate the truth of the claims in 
an application, it verifies that the asserted authorship facts are consistent 
with the facts contained in the deposit copy.



Due Diligence and Best Practices: Sourcing Works to Use

• Best practice as a content user is to get a license or permission in 
writing from the author(s) or owner(s) to use a work.

• Do not pull content from the Internet; online does not = free!
• YouTube, Google Images, Social Media postings do not = free!
• Do not assume you can “fair use” something; fair use is not a verb, it is 

a complex and highly nuanced legal doctrine.  There is no magical 
percentage of a work you can use without permission and have it be
fair. 

• Beware of embedding content, even from social media platforms; the 
legality is unclear and under legal scrutiny.

• Creative Commons is an option, but still requires caution.



Due Diligence and Best Practices: Sourcing Works to Use
• Always check USCO records for authors or copyright claimants.
• Pull deposit copies if necessary.
• If works are not registered, contact the party that appears to be the author 

or owner to seek consent – get it in writing, and ideally, indemnification.
• When do you need consent of all authors/owners?  

• Divisible Rights – does the author have the rights they’re giving?
• Exclusive Licenses – co-author can’t grant these
• Retroactive Licenses – same, to some degree
• Conveyance of Other Authors’ Interests – nope!

• Reps & Warranties / indemnification are critical!



Contact Information 

Stephen M. Doniger, Esq.

stephen@donigerlawfirm.com

Randy M. Friedberg

rfriedberg@stradley.com

Scott J. Sholder

ssholder@cdas.com

mailto:stephen@donigerlawfirm.com
mailto:rfriedberg@stradley.com
mailto:ssholder@cdas.com
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