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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. Otherwise, please 
send us a chat or e-mail sound@straffordpub.com immediately so we can address the 
problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 
listening is no longer permitted.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom right of the 
slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 
will receive immediately following the program.

For CPE credits, attendees must participate until the end of the Q&A session and 
respond to five prompts during the program plus a single verification code.  In addition, 
you must confirm your participation by completing and submitting an Attendance 
Affirmation/Evaluation after the webinar.

For additional information about continuing education, call us at 1-800-926-7926 ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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OVERVIEW OF NEW 
PARTNERSHIP AUDIT 
RULES
New IRS Partnership Audit Rules for Tax Counsel: 
Preparing for Massive Changes Ahead
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Legislative Background of BBA 

•Enacted on November 2, 2015 as part of the Bipartisan Budget Act of 2015 
(H.R. 1314, 114th Cong. / P.L. 114-74). 

•Broader technical corrections included in Consolidated Appropriations Act of 
2018 (Appropriations Act, P.L. 115-141).

•Some regulations under Section 704 still in proposed form (from August 17, 
2018).

•Final regulations released on January 2, 2018, August 9, 2018 and February 
27, 2019.
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Overview of New Audit Rules

•New default regime under which the IRS can make adjustments to 
partnership items at the partnership level, and then collect tax, penalties and 
interest from the partnership.

•The partners may file amended returns or use a “pull in” procedure to 
reduce an imputed underpayment.

•Alternatively, a partnership may elect to “push out” an adjustment and have 
the partners pay the additional tax.

•Qualifying partnerships may elect out of the default regime by filing an 
annual election and providing information about their partners. 
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Scope of Audit Regime

•Regime applies to “partnership-related items.”

•A partnership-related item is any item or amount with respect to the 
partnership that is relevant in determining the income tax liability of any 
person.

•The new regime does not apply to taxes imposed by other chapters (e.g. 
self-employment taxes or net investment income taxes) although partnership 
adjustments are taken into account to determine these taxes.

•Sales of partnership interests: The regime does not apply to gain on sale 
recognized under Section 741, but not clear on Section 751(a).
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Scope of Audit Regime

•“With respect to the partnership” means that the item or amount is shown 
or reflected, or required to be shown or reflected, on a return of the 
partnership or is required to be maintained in the partnership’s books or 
records.

•“Relevant in determining any person’s income tax liability” means that the 
item or amount with respect to the partnership is relevant in determining the 
tax liability of any person under Chapter 1 without regard to the application 
of Subchapter C of Chapter 63 and without regard to whether such item or 
amount, or an adjustment to such item or amount, has an effect on the tax 
liability of any particular person under Chapter 1.
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Default Regime

Partnership-level Assessment Under Section 6221(a)

•Any adjustment to items of income, gain, loss, deduction or credit of a 
partnership for a partnership taxable year (and any partner's distributive 
share thereof) shall be determined, any tax attributable thereto shall be 
assessed and collected, and the applicability of any penalty, addition to tax, 
or additional amount which relates to an adjustment to any such item or 
share shall be determined, at the partnership level pursuant to this 
subchapter.
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Default Regime

Requirement of Consistency Under Section 6222(a)

•A partner shall, on the partner's return, treat each item of income, gain, loss, 
deduction, or credit attributable to a partnership in a manner which is 
consistent with the treatment of such income, gain, loss, deduction, or credit 
on the partnership return.

•Underpayments due to inconsistent treatment are assessed and collected as 
a math error.

•Partner can avoid consistency requirement by filing a statement identifying 
the inconsistency.
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Default Regime

Partnership Representative Under Section 6223

•The partnership shall designate a partnership representative, who has the 
sole authority to act on behalf of the partnership in an audit. 

•A partnership and all partners are bound by actions taken by the partnership 
and any final decision with respect to the partnership.

•The partnership representative has to be a partner (or other person) with a 
substantial presence in the United States. 

•If the partnership fails to designate a partnership representative, the IRS can 
select "any person" to be the partnership representative. 

•The partnership itself can be the partnership representative. 
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Default Regime

Partnership Representative – Regulations

•Regulations require the partnership representative to be available to meet 
with the IRS in the United States and to have a U.S. address, U.S. phone 
number and U.S. TIN.

• If the partnership representative is an entity, a “designated individual” (i.e., 
a natural person) must also be appointed.

•Regulations specify that a partnership representative or designated 
individual has sole authority to act for the partnership vis-à-vis the IRS, 
regardless of what state law or the partnership agreement provides.

•However, state law or the partnership agreement may provide for a cause of 
action and / or monetary remedies for actions by the partnership 
representative or designated individual that violate the partnership 
agreement / exceed scope of authority. 
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Calculating the Adjustment

Imputed Underpayments Under Section 6225

•The partnership must pay the amount of any imputed underpayment. 

•Regulations provide for netting of adjustments by groupings adjustments, 
netting adjustments within a group, and adding together all positive 
adjustments, multiplied by the highest tax rate in effect for the reviewed year 
under Section 1 or 11.

•Regulations provide that payments of tax, interest and penalties are not 
deductible (i.e. they're 705(a)(2)(B) payments). 

•Regulations provide for an adjustment to tax basis, book value, 704(c) 
amounts, and capital accounts based upon based upon the imputed 
underpayment.
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Calculating the Adjustment

Imputed Underpayments – Special Rules

•In the case of reallocations from one partner to another, a decrease in 
income or gain, and an increase in deduction, loss, or credit, is ignored.

•Modifications may be made to the imputed underpayment if the partnership 
demonstrates that a portion of the reallocation would go to tax-exempt 
entities.

•Similarly, modifications may be made to reflect amounts allocable to a C 
corporation or to an individual as capital gain or qualified dividends.

•Imputed underpayment is assessed in adjustment year, not the year under 
review.
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Calculating the Adjustment

Modification Regime – Regulations

•Regulations allow a partnership representative to request the amount of an 
imputed underpayment to be reduced.

•The partnership representative must substantiate the modification, 
including by submitting tax returns, partnership operating documents, 
certifications and other information and by describing the structure, 
allocations, ownership, ownership changes, and identity of direct and indirect 
partners.

•Modifications may be requested based on (i) amended returns by partners, 
(ii) tax-exempt partners (including foreign persons), (iii) tax rate, (iv) passive 
losses of a PTP, or (v) status of partner as RIC or REIT. Partnership may 
request a modification on other bases.
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Calculating the Adjustment

New “Pull-In” Procedure

•Technical Corrections Act created a "pull-in" procedure that may reduce or 
eliminate any entity-level tax liability.

•The partnership’s imputed underpayment is reduced by the portion of the 
adjustments to partnership-related items that direct and indirect reviewed-year 
partners take into account
•Reviewed-year partners pay the tax that would be due with amended returns, make 
binding changes to their tax attributes for subsequent years, and file an information 
return with the IRS. However, the partners file no amended returns. 
•The pull-in procedure generally does not require the participation of all direct and 
indirect reviewed-year partners of the partnership.
•The imputed underpayment will be modified, but only to the extent that filings and 
payments are made. 
•The procedure could prove very useful in the context of a reallocation of items 
between partners.
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Calculating the Adjustment

Partnerships that Cease to Exist

•Regulations provide that the partners of a partnership at the time that the 
partnership ceases to exist are liable for imputed underpayments.

•If a partner is itself a partnership, the partners of that partnership could be 
liable for the imputed underpayment. 

•IRS can determine that a partnership has ceased to exist if it terminates 
under 708(b)(1) or does not have the ability to pay an imputed 
underpayment. 
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Election to Opt Out of Default Regime

Election to Opt Out Appears in Section 6221(b)

•The election must be filed annually with the partnership's tax return. 

•The election is only available to a partnership that issues 100 or fewer K-1s 
in the taxable year.

•Special rules for counting the 100 partners:

• Each partner must be an individual, a C corporation, any foreign entity that would be 
treated as a C corporation if it were domestic, an S corporation, or an estate of a 
deceased partner.

• Partnerships must look-through S corporations and disclose the identify of each 
shareholder (including TINs). Regulations provide that it's OK if an S corporation 
shareholder is an "ineligible partner."

• Under Regulations, K-1s issued to spouses count as two partners.
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Administrative Adjustment Request

AARs replace amended partnership returns

• If a partnership reports excess taxable income on its original 
return, it may timely file an AAR to receive the benefit of a 
positive adjustment in the reporting year. 

• If the partners do not have income in the reporting year, the 
AAR will not provide the partners with a refund of tax paid in 
the adjustment year.

• Rev. Proc. 2020-23 temporarily allows partnerships to filed 
amended returns instead of AARs for tax years beginning in 
2018 or 2019.
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ALTERNATIVE TO PAYMENT 
OF IMPUTED 
UNDERPAYMENT BY 
PARTNERSHIP
New IRS Partnership Audit Rules for Tax Counsel: 
Preparing for Massive Changes Ahead
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Alternative Regime: Passing the liability on to the 
partners
BBA Section 6226: Partnership can elect out of BBA Section 6225

•The partnership can elect out of the default rules with respect to partnership 
payment of underpayments if, within 45 days of receiving the final audit 
adjustment notice, the partnership elects the alternative regime and 
furnishes each partner for the reviewed year with a statement (similar to a K-
1) of such partner’s share of any adjustment.

•This election allows the partnership to push the burden of an imputed 
underpayment to reviewed year partners and have such partners report 
additional tax on their current year return.

•This election avoids entity level payment of tax and shifting of liability 
between current and former partners.

•Comes at a cost: The interest rate is 2% higher than the rate for a BBA 
Section 6225 underpayment.
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Alternative Regime: Passing the liability on to the 
partners
BBA Section 6226: Mechanics of reporting adjustment

Tax liability for the year in which the partner receives a statement of the 
partner’s share of any adjustment is determined as follows:

•Calculate hypothetical increase or decrease in tax liability under chapter 1 
for partner’s reviewed year that would occur if the partner’s share of 
adjustments were taken into account for the reviewed year

•Determine effect of such hypothetical increase or decrease on tax attributes

•Calculate hypothetical adjustment to tax liability under chapter 1 for years 
between reviewed year and adjustment year due to changes in tax attributes

•The aggregate of such adjustments is an adjustment to tax for the year in 
which the statement was furnished
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Alternative Regime: Passing the liability on to the 
partners
BBA Section 6226: Tiered Structures

•Regulations and Technical Corrections both provide elections to push-out 
adjustments through tiers of partnerships.

•Any pass-through partners that fail to comply with the requirement to either push the 
adjustments out to their owners or pay the tax resulting from the adjustments will be liable 
for tax at the level in the tiered structure.
•The deadline for paying or for pushing the adjustment to the next tier is the extended due 
date for the return for the adjustment year of the lower-tier partnership that made the 
Section 6226 election.
•Each partner that takes the adjustments into account under Section 6226 must compute 
penalties as if each correction amount were an underpayment for the first affected year (or 
intervening year, if applicable).
•The regulations also permit a partner to assert a defense against a penalty based on a 
defense that is personal to the partner by paying the tax and penalty due and then filing a 
claim for refund that asserts the partner's specific penalty defense.
•The safe harbor amount from the June proposed regulations was removed.
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Alternative Regime: Passing the liability on 
to the partners
Factors to consider in whether to elect the alternative regime

• Size of the adjustment
• Cash flow available to pay the adjustment
• Ability to recoup cost of adjustment paid by partnership 

from future cash flow
• Time and expense of preparing adjusted K-1’s for reviewed 

year partners
• Extent of turnover among partners between current year 

and reviewed year
• Cost of additional 2% interest
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DRAFTING FOR THE NEW 
AUDIT RULES
New IRS Partnership Audit Rules for Tax Counsel: 
Preparing for Massive Changes Ahead
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Drafting for the new audit rules
Electing out of the new rules
For any year in which the Partnership is eligible to make the 
election in Section 6221(b), as amended by the BBA, to have 
Subchapter C of Chapter 63 of the Code not apply to the 
Partnership, the General Partner shall cause the Partnership to 
timely make such election.
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Drafting for the new audit rules
Appointing the partnership representative
The Partners hereby appoint the General Partner as the 
“partnership representative” of the Partnership pursuant to 
Section 6223(a) of the Code. 
The Partnership Representative shall have no personal liability 
arising out of his, her or its good faith performance of his, her or 
its duties as the Partnership Representative hereunder.
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Drafting for the new audit rules
Ensuring that obligations survive
The obligations of each Partner or former Partner under this 
Section shall survive the transfer or redemption by such Partner 
of its Partnership Interest and the termination of this Agreement 
or the dissolution of the Partnership.
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Drafting for the new audit rules

The Alternative Regime as the “default”
If the Partnership receives a notice of final partnership 
adjustment then, absent the unanimous prior written consent of 
the Partners, no later than 45 days after the receipt of such 
notice, the Partnership Representative shall (i) elect the 
application of Code Section 6226 and (ii) furnish each Partner 
with the statement required by Code Section 6226(a).
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Drafting for the new audit rules
Authority of Partnership Representative – Maximalist 
The Partnership Representative, in its sole discretion, shall have 
the right to make on behalf of the Partnership any and all 
elections and take any and all actions that are available to be 
made or taken by the Partnership Representative or the 
Partnership (including an election under Section 6226 of the 
Code or the “pull-in” procedure under Section 6225(c)(2)(B) of 
the Code), and the Partners shall take all such actions and make 
such filings requested by the Partnership Representative.
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Drafting for the new audit rules
Authority of Partnership Representative – More Limited
The Partnership Representative shall promptly notify the 
Partners upon the receipt of a notice of final partnership 
adjustment, and shall take such actions as directed by a majority 
of the Partners in writing within 15 days after the receipt of such 
notice, including whether to file a petition in Tax Court, cause 
the Partnership to pay the amount of any such adjustment to 
the IRS, or make the elections under Section 6226 or Section 
6225(c)(2)(B) of the Code.
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Drafting for the new audit rules
Partner Notice and Participation 
The Partnership Representative shall give the Partners prompt 
notice of any inquiry or other communication received from the 
IRS or other applicable tax authority regarding the tax treatment 
of the Partnership or the Partners, and shall, to the extent 
possible, give the Partners prior notice of and a reasonable 
opportunity to review and comment upon any written 
communication the Partnership Representative intends to make 
to any such taxing authority in connection with any examination, 
audit or other inquiry involving the Partnership.
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Drafting for the new audit rules
Partnership pays the adjustment
If and to the extent the Company Representative does not elect, with 
the consent of the Members, to have Section 6226 of the Code apply 
to any adjustment, the Company shall, with the consent of the 
Members, (i) cause the Members to reduce the imputed 
underpayment pursuant to the “alternative procedure” provided in 
Section 6225(c)(2)(B) of the Code, and (ii) make any remaining 
payments of assessed amounts under Section 6221 of the Code (after 
requesting any applicable modifications available under Code Section 
6225(c)(3), (4) and (5)), and (iii) shall allocate any such assessment 
among the current or former Members of the Company for the 
“reviewed year” to which the assessment relates in a manner that 
reflects the current or former Members’ respective interests in the 
Company for that reviewed year based on such Member’s share of 
such assessment as would have occurred if the Company had 
amended the tax returns for such reviewed year and such Member 
incurred the assessment directly.
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Drafting for the new audit rules
Partners reimburse partnership for adjustment
If the Partnership pays any imputed adjustment amount under Code Section 
6225 as amended by the BBA, the General Partner shall seek payment from 
the Partners (including any former Partner) to whom such liability relates, 
and each such Partner hereby agrees to pay such amount to the Partnership, 
and such amount shall not be treated as a Capital Contribution.
Any amount not paid under the preceding paragraph by a Partner (or former 
Partner) at the time requested by the General Partner shall accrue interest at 
the Prime Rate until paid, and such Partner (or former Partner) shall also be 
liable to the Partnership for any damages resulting from a delay in making 
such payment beyond the date such payment is requested by the General 
Partner.
Without reduction in a Partner’s (or former Partner’s) obligation under the 
preceding paragraphs, any imputed adjustment amount paid by the 
Partnership that is attributable to a Partner (or former Partner), and that is 
not paid by such Partner shall be treated as a distribution to such Partner (or 
former Partner).
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Drafting for the new audit rules
Indemnity from former partners
To the extent that a portion of the tax liabilities imposed under 
Code Section 6225 as amended by the BBA relates to a former 
Partner, the General Partner may require a former Partner to 
indemnify the Partnership for its allocable portion of such tax. 
Each Limited Partner acknowledges that, notwithstanding the 
transfer of all or any portion of its interest in the Partnership, it 
may remain liable for tax liabilities with respect to its allocable 
share of income and gain of the Partnership for the Partnership’s 
taxable years (or portions thereof) prior to such transfer or 
redemption.
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Drafting for the new audit rules
Flexibility!
Notwithstanding any other provision of this Agreement, the 
General Partner shall be authorized to amend the provisions of 
this Agreement to address the final audit procedures in effect 
pursuant to Sections 6221 through 6235 of the Code and the 
Regulations promulgated thereunder for such tax years.
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Thank You
Heath Martin
Davies Ward Phillips & Vineberg
hmartin@dwpv.com

Jonathan Stein
Goulston & Storrs
jstein@goulstonstorrs.com
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