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Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  
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immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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Disclaimer
The following information is not intended to be “written advice concerning one or more Federal tax matters” 
subject to the requirements of section 10.37(a)(2) of Treasury Department Circular 230.

The information contained herein is of a general nature and based on authorities that are subject to 
change. Applicability of the information to specific situations should be determined through consultation with your 
tax adviser.

In preparing this advice, we considered tax authorities that are subject to change, retroactively, prospectively, or 
both, and any such changes could affect the conclusions stated herein. This advice is based on the 
completeness and accuracy of any one or more of the facts, assumptions, and client representations on which we 
relied, relating to the matters to which this advice is addressed. Unless separately agreed in writing, we will not 
update our advice for subsequent changes or modifications to the law, regulations, or to the judicial and 
administrative interpretations thereof, nor to take into account your correcting, updating, or providing new or 
additional facts or information you supplied or any assumptions on which we relied in preparing our advice.

You (and your employees, representatives, or agents) may disclose to any and all persons, without limitation, the 
tax treatment or tax structure, or both, of any transaction described in the associated materials we provide to you, 
including, but not limited to, any tax opinions, memoranda, or other tax analyses contained in those materials.

The advice or other information in this document was prepared for the sole benefit of this presentation and may 
not be relied upon by any other person or organization. KPMG accepts no responsibility or liability in respect of 
this document to any person or organization.



IRS Forms W-8 and 
W-9 Compliance
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Topics
IRS Forms W-8BEN and W-9 Compliance

— Who must complete Form W-8 and Form W-9 and related disclosures

— Form for individuals, entities and intermediaries
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Overview
IRS Forms W-8BEN and W-9 Compliance

— Persons should complete an applicable Form W-8 and related disclosures (in the case 
of non-U.S. persons) or Form W-9 (in the case of U.S. persons) to either (i) avoid 
withholding, (ii) claim reduced withholding, or (iii) be able to claim a refund in case of 
over-withholding.  

— Withholding may apply under one of several regimes:

- Chapter 3 (FDAP) withholding

§ Payments made to non-U.S. persons

§ Section 1441 and 1442 income tax withholding

§ Section 1445 (FIRPTA) and 1446 (partnership withholding) also may apply, but 
do not require Form W-8

- Chapter 4 (FATCA) withholding

§ Sections 1471 through 1474

- Chapter 61 (and backup withholding)

§ Payments made to U.S. persons

§ Section 3406 (backup withholding)



6© 2021 KPMG LLP, a Delaware limited liability partnership and a member firm of the KPMG global organization of independent member firms affiliated with KPMG International 
Limited, a private English company limited by guarantee. All rights reserved.

Definitions: Payee & Withholding Agent
IRS Forms W-8BEN and W-9 Compliance

— In general, a payee is the person to whom a payment is made. The payee is 
responsible for providing the appropriate Form W-8 or W-9

§ See Treas. Reg. section 1.1441-1(b)(2)

— Payment to a U.S. agent of a foreign person is generally treated as made to a foreign 
person

§ See Treas. Reg. section 1.1441-1(b)(2)(ii)

— A withholding agent is any person, U.S. or foreign, that has control, receipt, custody, 
disposal, or payment of an item of income of a foreign person subject to withholding. 
The withholding agent is responsible for collecting the appropriate Form W-8 or W-9

§ Treas. Reg. section 1.1441-7(a)

— Domestic partnerships with foreign partners must withhold on the foreign partners 

§ See Treas. Reg. section 1.1441-5(b)(2)(i)(A)

— Generally, a withholding agent can rely on the withholding documentation provided by 
a payee before making a payment provided the withholding agent has no actual 
knowledge the documentation is incorrect

§ See Treas. Reg. section 1.1441-1(b)(2)(vii)

— If no documentation provided, detailed presumption rules apply for the purposes of 
determining U.S. or foreign status of payee

§ See Treas. Reg. section 1.1441-1(b)(3)
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U.S. Payor

of FDAP Payments

U.S. 
Person

Non-U.S. 

Person

Potential Form 1099
Reporting and 24%
Backup Withholding

Potential Form 1042-S
Reporting and 30%
NRA Withholding

— Applicable to interest, dividends, rents, 
royalties and fees for services (U.S. 
and non-U.S. source)

— Form 1099 data matched against 
person’s U.S. income tax return

— Backup withhold if no TIN provided

— Applicable to U.S. source payments 
only

— Withhold if subject to U.S. tax

— Form 1042-S data provided to treaty 
partners (information exchange)

— Non-U.S. Persons document FATCA 
status on Form W-8

Payments made to U.S. and non-U.S. persons

Form 
W-8

FDAP 
Payment

Reporting & 
Withholding

Form 
W-9

FDAP 
Payment

Overview of Withholding Regimes
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— The Chapter 61 regime is an established U.S. system that focuses on payments made 
to U.S. persons

— Goal of Chapter 61 is to ensure proper Form 1099 reporting of payments made to U.S. 
persons

— Payees use Form W-9 to provide their TIN and other biographical information to the 
withholding agent. Some payment types do not require a TIN, however collection of 
Form W-9 is the industry standard

— Applies to payments of FDAP income and gross proceeds (source of payment does not 
matter)

— 24% backup withholding only applies to payees that have not provided a U.S. TIN

— No Form 1099 reporting or backup withholding applies to exempt recipients

Chapter 61 Regime
Overview of Withholding Regimes
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— The Chapter 3 regime is an established U.S. system that focuses on payments made 
from the U.S. to non-U.S. persons

— It falls under the U.S. Internal Revenue Code Section 1441 (e.g., cross border 
payments), also known as Chapter 3.

— Goal of 1441 is to ensure that the correct amount of withholding is imposed at the 
source

— Payees use the appropriate version of Form W-8 to document their payee status under 
Chapter 3, as well as eligibility for reduced or eliminated withholding under an 
applicable tax treaty

— Applies to “FDAP” Income, which includes:

- Interest, dividends, rent, compensation and other fixed or determinable annual or 
periodical gains, profits and income.

— Relevant Withholding Forms: 1042 (tax withheld), 1042-S (payments made) and 1042-
T (transmittal of Form 1042-S)

Chapter 3 Withholding:  FDAP Income
Overview of Withholding Regimes
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— The withholding rate under Chapter 3 is generally 30%, unless reduced or eliminated 
under a tax treaty or domestic law (e.g., portfolio interest)

§ Section 1441(a)

— A payee’s eligibility claim of reduced withholding rates under a tax treaty is 
documented on Form W-8. This is found on Part III of Form W-8BEN-E (Entities) and 
Part II for Form W-8BEN (Individuals).

— Treaty rates are dependent on (i) the applicable tax treaty, and (ii) the type of income 
paid. The following reduced withholding rates are common:

§ Interest:  0–5%

§ Dividends:  0–15%

§ Services:  0% if not considered to have U.S. presence

§ Royalties:  0–15%

§ Rents:  0% except real property

§ Where a payee is eligible for a special withholding rate, such as a rate based on a 
certain ownership threshold, additional documentation is required on Form W-8

Chapter 3 Withholding:  Withholding Rates
Overview of Withholding Regimes
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Withholding 
Agent

Foreign Payee

Qualifying 
U.S. source 

payment triggers 
application

Foreign

Responsible for collecting the 
required Form W-8 or the 30% 
tax and has secondary liability 

for mistakes

Has primary liability for tax on 
the payment unless valid 

documentation is provided

Chapter 3 Withholding
Overview of Withholding Regimes
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— Chapter 3 includes two other common withholding regimes that are not required to be 
documented using Form W-8 

— FIRPTA. Under section 1445 (FIRPTA), withholding is generally required if a foreign 
person disposes of interest in US real estate, including interests in a US real property 
holding corporation (USRPHC)

§ The withholding amount is 15% of the consideration 

• See section 1445(a)

§ Relevant Withholding Forms: Form 8288 and Form 8288-A

— Partnership Withholding. Under section 1446(a), a partnership generally must 
withhold on any foreign partner that is allocated effectively connected income derived 
from the conduct of a trade or business in the U.S. Withholding is generally at the 
highest marginal income tax rates

• 37% for non-corporate foreign partners 

• 21% for corporate foreign partners

§ In addition, under section 1446(f), a transferee must withhold at a 10-percent rate 
when buying partnership interests from a foreign partner subject to exceptions

§ Relevant Withholding Forms: Form 8804, Form 8805, and Form 8813

§ Note that Form W-8BEN-E may satisfy some or all of a payee’s documentation 
requirements of section 1446. 

Chapter 3 Withholding:  1445 & 1446
Overview of Withholding Regimes
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— FATCA is an information reporting regime with a “tax” imposed as a noncompliance 
penalty

— In the fallout of various U.S. tax evasion scandals, Congress passed the Foreign 
Account Tax Compliance Act (FATCA), IRC Chapter 4 (sections 1471-1474)

— FATCA requires foreign payees to disclose their involvement with significant U.S. 
investors (i.e., substantial U.S. accountholders and owners)

— Payees use the appropriate version of Form W-8 to document their FATCA compliance 
status, as well as their GIIN (FATCA registration number) where applicable

— Foreign payees who fail to comply suffer a 30 percent charge on their own cross-
border payments

§ There is no possible reduction under a treaty (FATCA is all or nothing in terms of 
withholding rate)

— Under FATCA, foreign financial institutions (FFIs) and certain non-financial foreign 
entities (NFFEs) must report certain assets held by their U.S. account holders and U.S. 
owners

§ FDAP income, as well as gains from sale of property that gives rise to dividends or 
interest, are subject to withholding

— Relevant Withholding Forms: 1042 (tax withheld), 1042-S (payments made) and 1042-
T (transmittal of Form 1042-S)

Chapter 4 Withholding: FATCA
Overview of Withholding Regime
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Chapter 4 (FATCA – section 1471) uses the same operating mechanisms as chapter 3 
withholding (section 1441), so enforcement has become the responsibility of the 
withholding agent.

Chapter 4 Withholding: What is FATCA? (cont’d)
Overview of Withholding Regime

Responsible for collecting the 
required Form W-8 or the 

30% tax and has secondary 
liability for mistakes

Withholding 
agent

Foreign payee

Foreign

???

Suffers tax on the payment 
unless valid documentation is 

provided

Qualifying 
payment
triggers 

application

§ 1441 targets 
visibility at payee 

level

FATCA targets 
visibility at 

investor level
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Form W-8BEN used for –

— Foreign individual for income other than independent personal services (e.g., patent 
royalties) or ECI

§ Foreign TIN generally required 

— Individual may make treaty claim on Form W-8BEN

§ U.S. TIN or foreign TIN required for individuals claiming treaty benefits

§ Exception:  No TIN required for dividends and interest from stock and debt 
obligations that are actively traded

Form W-8BEN (Individuals)
Overview of Forms
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Form W-8BEN-E used for –

— Foreign entities that are not flow-through entities (whether or not claiming treaty 
benefit) if income is not ECI

§ Foreign TIN generally required 

— Flow through entities that are hybrids claiming treaty benefits

§ U.S. or foreign TIN required for foreign corporation claiming treaty benefits

§ Exception:  No TIN required for dividends and interest from stock and debt 
obligations that are actively traded

— FATCA status must be provided if making in scope payment for FATCA (i.e., 
withholdable payment)

Form W-8BEN-E (Entities)
Overview of Forms
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Form W-8IMY used for –

— Foreign intermediary or flow-through entity (e.g., partnership)

— Qualified derivative dealers (QDDs)

— Unless it is a withholding entity (e.g., QI assuming primary withholding or withholding 
partnership/trust), must provide underlying tax documentation for underlying owners 
and a withholding statement that allocates income to each owner 
(in addition to other required information)

— If Form W-8IMY is provided without owner-level documentation or withholding 
statement, withholding is generally required at 30 percent rate

* Exception: Amounts not subject to NRA withholding

Form W-8IMY (Intermediaries)
Overview of Forms
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Form W-8EXP used for –

— Foreign organizations that are exempt from withholding:

§ Tax exempt organizations

§ Foreign central banks

§ International organizations

§ Foreign governments

Form W-8ECI used for –

— Foreign entity if income is ECI and no treaty benefit claimed

§ EIN required

— Foreign individual if income is not compensation for services and is ECI (e.g., foreign 
partner receiving income from a U.S. partnership) and no treaty benefit claimed

§ ITIN required

— Withholding not required but must report payment

Form W-8EXP and Form W-8ECI
Overview of Forms
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Form W-9 used for –

— Completed by U.S. persons to provide their TIN and certify that they are not subject to 
backup withholding

— In case of a disregarded entity with a US owner, the owner should generally provide 
the form

— U.S. persons must provide certain identifying information, including name and address, 
U.S. tax classification and U.S. tax ID number

Form W-9
Overview of Forms
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Obtain the appropriate documentation from each account holder

— Forms W-8/W-9;

— Written Statements;

— Self-certifications (IGA jurisdictions only); or

— Documentary evidence (e.g., KYC)

Within the U.S., financial accounts must be documented using Forms W-8 and W-9

23

Document account holder
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Documentary evidence can be used for accounts outside of the U.S. to determine if 
an account holder is a non-U.S. person

Documentary evidence includes:

— Certificate of tax residence issued by an appropriate tax official of the country in which 
the payee claims to be a resident that indicates that the payee has filed its most recent 
income tax return as a resident of that country

— Valid non-U.S. government issued ID (individuals only)

— Third party credit report where certain verification processes are in place 
(individuals only)

— Documentation that substantiates that the entity is actually organized or created under 
the laws of a foreign country

24

Document evidence
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— Withholding agents must confirm documentation is complete and validate the 
information against all other account documentation to confirm the tax claim is 
consistent, e.g., account on-boarding documentation, AML/KYC documentation, etc.

— Reviewing for U.S. indicia, or indicators of U.S. status, is part of document validation; 
however, reviewing for U.S. indicia alone will not meet validation requirements

— A withholding agent may rely upon claims made in the documentation, unless it knows 
or has reason to know that the documentation is incorrect or inconsistent with other 
information in the possession of the withholding agent

25

Validate documentation
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— All FDAP income and gross proceeds are potentially subject to Form 1099 and backup 
reporting.

— All U.S. source FDAP income is potentially subject to NRA withholding and reporting.

— FDAP is all income other than gain from sale of property, market discount and option 
premiums.

§ Includes compensation (including expense reimbursement if not under an 
accountable plan), royalties, rents, directors fees, interest on accounts payable, 
prizes/awards

— Generally, payments for goods, products, or supplies are not FDAP.

§ Exception: Gains from sale/exchange of intangible assets such as copyrights and 
patents, to extent gains are from payments contingent on productivity, use, or 
disposition

26

Step 1:  Determine whether payment is in scope
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— Sourcing rules generally determined under IRC Sections 861-865

— For income not explicitly addressed in regulations or guidance, generally source by 
analogy to identified sourcing rules 
(BOA Case)

— Important to obtain sufficient written support for sourcing determination when depending 
on facts provided by payee

— If cannot determine source, regulations presume U.S. source

— Example where source cannot be determined:

§ U.S. Co. pays Foreign Co. an upfront flat fee for services. The services will be 
performed both in and outside the United States, but at time of payment U.S. Co. 
cannot determine where the services will be performed. The entire payment is U.S. 
source.

27

Source of Payment
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— Documentation is key to determining applicable regime

— Identifies whether payee is a U.S. or non-U.S. person

— Identifies whether payment is covered by chapter 3 or 61

— Provides information necessary for reporting

— Determines withholding rate:

§ Classification of payee/beneficial owner (i.e., individual, corporation, partnership)

§ Whether withholding agent can apply reduced rate of withholding

— Documents should be on file before payment is made

§ Otherwise withholding agent must apply presumption rules

§ Affidavits permitted for Forms W-8 only, not W-9

28

Step 2:  Determine payee’s status
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Form W-8BEN-E 
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— This should be the name of the account holder

— The name provided on Line 1 must match on the account included in the books and 
records (or be able to be reasonably associated)

— Abbreviations of commonly accepted corporate statuses are acceptable

30

Global Operations, Sociedad Anonima

Global Operations, S.A.

Line 1: Name
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— One (and only one) Chapter 3 should be checked

— The status should be determined under U.S. tax principles, not local law

31

Multiple Statuses Selected

Line 4: Chapter 3 status
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— An entity must check the box on line 5 that applies to its chapter 4 status and complete 
the certifications in Parts IV-XXVIII associated with that status

— Only one FATCA status should be selected

32

Line 5: FATCA status
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— Similar to individuals, an entity must also provide an FTIN or a reasonable explanation 
for the lack of an FTIN (subject to the same exceptions as the Form W-8BEN)

FTIN requirement
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Entity fails to provide FTIN or reasonable written explanation for lack of 
FTIN and no other exception applies

Invalid Form W-8

If the entity is required to provide FTIN/reasonable explanation and does 
not, entity will be subject to FATCA withholding – even if an FFI 
providing valid GIIN

Watch Out!

If presume foreign, treat as NPFFI and apply 30% FATCA withholding 
with Form 1042-S reporting (indicate chapter 4)

If presume U.S., apply 24% backup withholding to U.S. source FDAP 
income and complete Form 1099 reporting

Requirement

What happens if an entity fails to provide an FTIN or reasonable 

explanation for the lack of an FTIN on an otherwise valid form
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Line 9a “GIIN” must be completed if the entity is a:

— Participating FFI;

— Reporting Model 1 FFI;

— Reporting Model 2 FFI;

— Registered Deemed-Compliant FFI;

— Sponsored FFI that has obtained a GIIN;

— Non reporting IGA FFI that is a Trustee Documented Trust (trustee’s proprietary GIIN –
e.g., NOT the SP GIIN);

— Sponsored Direct Reporting NFFE; or 

— Direct Reporting NFFE

35

Line 9a: GIIN
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There should be a three way match between:

— the name of the BO (or Sponsor);

— the country; and 

— the GIIN 

If the GIIN has an SP in the third block, it is a sponsoring GIIN and can only be used for 
sponsoring entity

For example, assume Citigroup Pty Limited is your counterparty:

36

Validating the GIIN
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GIIN validation must be completed as part of accounting onboarding as well on an 
annual basis thereafter

— Must implement process to validate as part of account onboarding

— Must implement process to validate all GIINs annually 

Designed to address existing compliance issues where QIs provide QI-EIN and do not 
update when there is a change in QI status

Issues to anticipate:

— GIIN name not consistent with books and records

— Reorganizations, acquisitions, divestitures, etc. – managing the changing GIIN

— PFFIs or IGA FIs with multiple GIINs – confirming the correct GIIN for the payment –
e.g., sponsoring GIIN should only be used by sponsored FFIs, not for own activities

37

GIIN validation – Best practice
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A claim for treaty benefits requires:

— Box 14a to be ticked;

— A country to be written in on Line 14a; 

— Box 14b to be ticked; and 

— Applicable limitation on benefit provision to be ticked

If non-actively traded, will also require either a U.S. or foreign TIN
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Treaty claims
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A withholding agent may rely on a valid Form W-8BEN-E that includes limitation on 
benefits information unless it has actual knowledge that the information provided with 
respect to the limitation on benefits is unreliable or incorrect

If the income tax treaty that the treaty claimant references on the form does not exist or is 
not in force, a withholding agent will have reason to know that the information provided on 
the Form W-8BEN-E is incorrect and the form is therefore not valid for purposes of 
claiming treaty benefits

Check:

www.irs.gov/businesses/international-businesses/united-states-income-tax-treaties-a-to-z

Limitation on benefits review standard
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— Each of the sections in Parts IV-XXVIII correspond to a FATCA status that may require 
additional certifications

— Only the certifications related to the specific status identified in question 5 should be 
ticked. If additional certification are ticked, the form will be invalid

— All required certifications must be ticked in order for the certification to be 
considered complete
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Parts IV-XXVIII: Certification of chapter 4 status



Challenges –
Examples 
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— Generally, flow-through entities may not use a Form W-8BEN-E. 

- Partnerships, grantor trusts, simple trusts should generally use a Form W-8IMY and pass 
up information regarding owners.

- Disregarded entities should submit the appropriate form for 
their owners.

— However, hybrid entities may use Form W-8BEN-E to make treaty claims for Chapter 3 
purposes.

- In such case, entity must indicate in entity line that it is a hybrid making a treaty claim.

- Line 5 (Chapter 4 status) is left blank.

- A separate Form W-8IMY with withholding statements and underlying documentation 
would need to be provided to claim exemption under FATCA.

Hybrid question
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— Reverse hybrids

- Reverse hybrid is an entity that is a corporation for U.S. tax purposes but that is a 
pass-through entity or a branch under the laws of the foreign country where the entity 
resides and is taxed.

- A reverse hybrid should only use Form W-8BEN-E for payments that it is not claiming 
treaty benefits on behalf of its owners. 

- If the entity wants to claim treaty on behalf of its owners, it must provide a Form W-8IMY 
along with a withholding statement and W-8BEN/W-8BEN-E for its owners. 

Hybrid question (continued)
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“Push out” election under centralized 
partnership audit regime: updates
• Background: A new centralized partnership audit regime was enacted as 

part of the Bipartisan Budget Act of 2015 (BBA).

• Adjustments to partnership-related items are determined at the 
partnership level. 

• The tax attributable to those adjustments is also assessed and 
collected at the partnership level in the form of an imputed 
underpayment determined pursuant to Section 6225.

• Partnership may elect to “push out” audit adjustments to the partners 
in the tax year under audit under Section 6226.



“Push out” election under centralized 
partnership audit regime: updates (continued)

• The IRS has issued multiple sets of regulations relating to the BBA.
• Temporary regulations on early elections on August 4, 2016.
• Proposed regulations on June 13, 2017.
• Proposed regulations on November 30, 2017 dealing with 

international provisions.
• Proposed regulations on December 19, 2017.
• Final regulations on electing out on January 2, 2018.
• Proposed regulations on February 2, 2018.
• More regulations in August 2018. Proposed regulations withdrawing 

and re-issuing proposed regulations. 
• Final regulations largely adopting August 2018 proposed regulations 

issued in December 2018 (TD 9844).



“Push out” election under centralized 
partnership audit regime: updates (continued)

• Clarify that a partnership’s withholding tax obligations with respect to 
non-U.S. partners (under chapter 3 of the Code) and FATCA withholding 
(under chapter 4 of the Code) do not fall within the scope of the BBA 
Rules but can be examined in other proceedings.

• Provide rules for coordination of withholding on foreign partners and 
the payment of imputed underpayments, including to ensure that any 
applicable withholding tax is collected only once. 



“Push out” election under centralized 
partnership audit regime: updates (continued)

• Provides rules for pushout elections and coordination with Chapter 3 
and Chapter 4
• 301.6241-6(b)(4): ”A partnership that makes an election under 

§301.6226-1 with respect to an imputed underpayment must pay the 
amount of tax required to be withheld under chapter 3 or chapter 4 
on the amount of any adjustment set forth in the statement 
described in §301.6226-2(a) to the extent that it is an adjustment to 
an amount subject to withholding, and the IRS has not already 
collected tax attributable to the adjustment under chapter 3 or 
chapter 4.“

• May have a reduced rate of tax with appropriate documentation. 
• Must file the appropriate return and issue information returns as 

required by Chapter 3 and 4. 



“Push out” election under centralized 
partnership audit regime updates (continued)

• On February 6, 2019, in implementing the “push out” election rules, the IRS released the 
following forms:
• Form 8988, Election for Alternative to Payment of the Imputed Underpayment – IRC 

Section 6226. The partnership must:
• Attach a copy of the Notice of Final Partnership Adjustment and indicate the 

date of that notice.
• Attach a schedule listing each reviewed year direct partner’s name, address and 

Taxpayer Identification Number (TIN) and indicate the number of reviewed year 
partners.

• Indicate whether it is making the election for a general imputed underpayment 
or a specific imputed underpayment.

• Acknowledge that it must furnish statements to its reviewed year partner’s and 
file a copy of the statements with IRS.

• Acknowledge that election may only be revoked with the consent of IRS.
• Form 8989, Request to Revoke the Election for Alternative to Payment of the 

Imputed Underpayment. 
• The partnership must indicate whether it is revoking the election for a general 

imputed underpayment for a specific imputed underpayment.



“Push out” election under centralized 
partnership audit regime updates (continued)

• Other Updates
• IRS has announced campaign to audit “large” partnerships despite Covid-19
• Tax basis capital account requirements
• Additional information required on K-1s; draft forms released 



Partnership Exit: Tax and Withholding 

Obligations
• Background: Prior to TCJA

Rev. Rul. 91-32: IRS position is that a foreign person that sells an interest in a 
partnership that is engaged in a USTB and is ECI is subject to tax on the sale. 

• “Accordingly, in applying sections 864(c) and 865(e) of the Code, it is 
appropriate to treat a foreign partner's disposition of its interest in a 
partnership that is engaged in a trade or business through a fixed place of 
business in the United States as a disposition of an aggregate interest in the 
partnership's underlying property for purposes of determining the source 
and ECI character of the gain or loss realized by the foreign partner.” 

Grecian Magnesite 149 T.C. 3 (2017): held Rev. Rul. 91-32 was wrong. 



Partnership Exit: Tax and Withholding Obligations (continued)

• TCJA
Provides for new 864(c)(8)

Provides for new 1446(f), withholding obligations w.r.t. enforcement.



Partnership Exit: Tax and Withholding Obligations (Continued)
• 864(c)(8) Gain Or Loss Of Foreign Persons From Sale Or Exchange Of 

Certain Partnership Interests
864(c)(8)(A) In General — Notwithstanding any other provision of this subtitle, if a nonresident alien 
individual or foreign corporation owns, directly or indirectly, an interest in a partnership which is engaged in 
any trade or business within the United States, gain or loss on the sale or exchange of all (or any portion of) 
such interest shall be treated as effectively connected with the conduct of such trade or business to the 
extent such gain or loss does not exceed the amount determined under subparagraph (B).
864(c)(8)(B) Amount Treated As Effectively Connected — The amount determined under this 
subparagraph with respect to any partnership interest sold or exchanged—
• 864(c)(8)(B)(i) — in the case of any gain on the sale or exchange of the partnership interest, is—

864(c)(8)(B)(i)(I) — the portion of the partner's distributive share of the amount of gain which 
would have been effectively connected with the conduct of a trade or business within the 
United States if the partnership had sold all of its assets at their fair market value as of the date 
of the sale or exchange of such interest, or
864(c)(8)(B)(i)(II) — zero if no gain on such deemed sale would have been so effectively 
connected, and

864(c)(8)(B)(ii) — in the case of any loss on the sale or exchange of the partnership interest, is—

• 864(c)(8)(B)(ii)(I) — the portion of the partner's distributive share of the amount of loss on the 
deemed sale described in clause (i)(I) which would have been so effectively connected, or

• 864(c)(8)(B)(ii)(II) — zero if no loss on such deemed sale would be have been so effectively 
connected.





Partnership Exit: Tax and Withholding Obligations (Continued)

• 864(c)(8) Gain Or Loss Of Foreign Persons From Sale 
Or Exchange Of Certain Partnership Interests

Administrative Guidance 

• Proposed Regulations REG-113604-18: December 2018

Provide rules for determining the amount of gain or loss treated as 
effectively connected with the conduct of a trade or business within the 
United States under this provision

Provide rules for coordination of section 864(c)(8) with section 897 

• Final Regulations (TD 9926) Sept 2020

Largely adopt proposed regulations 

Effective for transactions on or after Dec. 27, 2018



Partnership Exit: Tax and Withholding Obligations (Continued)

• 1446(f) Special Rules For Withholding On Dispositions 
Of Partnership Interests

1446(f)(1) In General

• “Except as provided in this subsection, if any portion of the gain (if any) on 
any disposition of an interest in a partnership would be treated under section
864(c)(8) as effectively connected with the conduct of a trade or business 

within the United States, the transferee shall be required to deduct and 
withhold a tax equal to 10 percent of the amount realized on the 
disposition.”

In short, buyer must withhold 10% on disposition. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• 1446(f) Continued
Administrative Guidance

• Notice 2018-08, Issued December 29, 2017

Temporarily suspends the requirement to withhold on amounts in 
connection with the sale, exchange, or disposition of certain interests in 
a publicly traded partnership not treated as a corporation under section 
7704 and the regulations thereunder.

• Notice 2018-29, Issued April 02, 2018

Provides temporary guidance and announces an intent to issue 
proposed regulations under section 1446(f) with respect to the sale, 

exchange, or disposition of certain interests in non-publicly traded 
partnerships. 

• Proposed Regulations – REG-105476-18, Issued May 07, 2019.

Provides proposed regulations on the new withholding regime. 

• Final Regulations issued on Oct. 7, 2020.



Partnership Exit: Tax and Withholding Obligations (Continued)

• 1446(f) Continued
Administrative Guidance

• Effective Date: regulations apply to transfers that occur on or after the date 
that is 60 days after the finalization date. 

• For transfers that occur before the date that is 60 days after the finalization 
date, taxpayers may apply the rules described in Notice 2018-08 and Notice 
2018-29. Alternatively, instead of applying the rules described in Notice 
2018-29, taxpayers and other affected persons may choose to apply the 
proposed regulations in their entirety to all transfers as if they were final 
regulations

• Exceptions for PTP / secondary withholding obligations – effective Jan 1, 
2022. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 4.01

• U.S. taxpayer identification numbers (“U.S. TINs”). A certificate described in 
sections 6.02, 6.03, and 7.02 of this notice must include the transferor’s U.S. TIN to 
the extent that the transferor is required to have, or does have, a U.S. TIN. A 
transferee may rely on an otherwise valid certificate that does not include a U.S. 
TIN for the transferor unless the transferee knows that the transferor is required 
to have a U.S. TIN or that the transferor does in fact have a U.S. TIN. 

• An affidavit of non-foreign status or Form W-9, Request for Taxpayer 
Identification Number and Certification, provided for purposes of section 6.01 of 
this notice must include a U.S. TIN in all cases. 

Section 4.02

• Penalties of perjury. For purposes of this notice, a certification signed under 
“penalties of perjury” must provide the following: “Under penalties of perjury I 
declare that I have examined the information on this document, and to the best of 
my knowledge and belief, it is true, correct, and complete.” Such a certification by 
an entity must further provide the following: “I further declare that I have 
authority to sign this document on behalf of [name of entity].” 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 4.03

• For purposes of this notice, a certification described in section 6, 7, or 9 of 
this notice from an entity must be signed by an individual who is an officer, 
director, general partner, or managing member of the entity, or, if the general 

partner or managing member of the entity is itself an entity, an individual 
who is an officer, director, general partner, or managing member of the entity 
that is the general partner or managing member. 

Section 4.04

• A transferee that obtains and relies upon an affidavit or certification provided 
for in this notice must retain that document with its books and records for a 
period of five calendar years following the close of the last calendar year in 
which the entity relied upon the certification or as long as it may be relevant 
to the determination of the transferee’s withholding obligation under section 
1446(f), whichever period is longer.



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 4.05

• The rules in this notice do not apply to the transfer of a publicly traded 
interest in a publicly traded partnership (within the meaning of section 
7704(b)).

Section 4.06

• The rules in this notice that modify or suspend withholding under section 
1446(f) do not affect the transferor’s tax liability under section 864(c)(8). 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Notice 2018-29

Section 5.0
• The Treasury Department and the IRS have determined that, until regulations, other 

guidance, or forms and instructions have been issued under section 1446(f), transferees 
required to withhold under section 1446(f)(1) must use the rules in section 1445 and the 
regulations thereunder for purposes of reporting and paying over the tax, except as 
otherwise provided in this notice. See, e.g., §1.1445-1(c). The forms specified in those 
rules include Form 8288, U.S. Withholding Tax Return for Dispositions by Foreign 
Persons of U.S. Real Property Interests, and Form 8288-A, Statement of Withholding on 
Dispositions by Foreign Persons of U.S. Real Property Interests. The transferee must 
include the statement “Section 1446(f)(1) withholding” at the top of both the relevant 
Form 8288 and the relevant Form 8288-A. Except as provided in section 8 of this notice, 
the transferee must also enter the amount subject to withholding under section 
1446(f)(1) on line 5b of Part I of the Form 8288 and on line 3 of Form 8288-A and enter 
the amount withheld on line 6 of Part I of Form 8288 and on line 2 of Form 8288-A. 

• At this time, the IRS will not issue withholding certificates under section 1446(f)(3), such 
as those provided on Form 8288-B, Application for Withholding Certificate for 
Dispositions by Foreign Persons of U.S. Real Property Interests. 

• The rules for reporting and paying over amounts withheld and the rules regarding the 
contents of Form 8288 and Form 8288-A contained in §1.1445-1(c) and (d) (such as the 
requirement to report and pay over withholding within 20 days of a transfer) apply to 
the submission of section 1446(f)(1) withholding.



Partnership Exit: Tax and Withholding Obligations (Continued)
• Notice 2018-29

Section 6.0 – Exceptions to Withholding
• Section 6.01: Certify U.S. Person 

Section 1446(f)(2) provides that no person shall be required to deduct and 
withhold any amount under section 1446(f)(1) with respect to any disposition of 
an interest in a partnership if the transferor furnishes to the transferee an affidavit 
by the transferor stating, under penalty of perjury, the transferor's U.S. TIN and 
that the transferor is not a foreign person. Thus, unless the transferee receives the 
required affidavit, it must presume that the transferor is foreign for purposes of 
withholding.

• Section 6.02: Certify No Gain 
The Treasury Department and the IRS intend to issue regulations providing that, if 
the transferee receives a certification, issued by the transferor (signed under 
penalties of perjury and including a U.S. TIN, to the extent required under section 
4.01 of this notice), stating that the transfer of its partnership interest will not 
result in realized gain, a transferee may generally rely on the certification and be 
relieved from liability for withholding under section 1446(f). The transferee may 
not rely on the certification and is not relieved from withholding if it has 
knowledge that the certification is false under the principles of §1.1445-2(b)(4). 
Pending the issuance of other guidance, the transferor should not submit to the 
IRS Form 8288-B for this purpose. If gain is realized in a transfer but not 
recognized as a result of a nonrecognition provision, the transferee cannot apply 
this section 6.02. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 6.0 – Exceptions to Withholding

• Section 6.03: Transferee Receives a Certification that Transferor Had Less than 
25 Percent Effectively Connected Taxable Income in Three Prior Taxable Years 

The Treasury Department and the IRS intend to issue regulations 
providing that no withholding is required under section 1446(f)(1) upon 
the transfer of a partnership interest if no earlier than 30 days before 
the transfer the transferee receives from the transferor a certification 
(signed under penalties of perjury and including a U.S. TIN, to the 
extent required under section 4.01 of this notice) that for the 
transferor’s immediately prior taxable year and the two taxable years 
that precede it the transferor was a partner in the partnership for the 

entirety of each of those years, and that the transferor’s allocable share 
of effectively connected taxable income (ECTI) (as determined under 
§1.1446-2) for each of those taxable years was less than 25 percent of 
the transferor’s total distributive share of income for that year. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 6.0 – Exceptions to Withholding

• Section 6.04: Transferee Receives a Certification from Partnership of Less than 
25 Percent Effectively Connected Gain Under Section 864(c)(8) 

The Treasury Department and the IRS intend to issue regulations 
providing that no withholding is required under section 1446(f)(1) upon 
the transfer of a partnership interest if the transferee is provided a 
certification, issued by the partnership and signed under penalties of 
perjury no earlier than 30 days before the transfer, certifying that if the 
partnership had sold all of its assets at their fair market value, the 
amount of gain that would have been effectively connected with the 
conduct of a trade or business within the United States would be less 
than 25 percent of the total gain. For purposes of this section 6.04, 
effectively connected gain includes gain treated as effectively connected 
with a trade or business in the United States under section 897. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Notice 2018-29
Section 6.0 – Exceptions to Withholding

• Section 6.05: Nonrecognition Transactions

The Treasury Department and the IRS intend to issue regulations providing 
that no withholding is required under section 1446(f)(1) upon the transfer of 
a partnership interest if the transferee receives from the transferor a notice 

that satisfies the requirements of §1.1445-2(d)(2), treating references to 
section 1445(a) as references to section 1446(f), and references to “U.S. real 
property interest” as “partnership interest”, except as provided in this section 
6.05. A transferee should not mail a copy of the transferor’s notice to the IRS 

as described in §1.1445-2(d)(2)(i)(B). The Treasury Department and the IRS 
are studying the appropriate treatment of nonrecognition transactions 
under section 864(c)(8). Until guidance providing for the treatment of 
nonrecognition transactions under section 864(c)(8) is issued, a transfer in 

which the transferor is not required to recognize any gain or loss by reason 
of a nonrecognition provision of the Code (without regard to section 
864(c)(8)) will be eligible for the exception from withholding provided in this 
section 6.05. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Proposed Regulations 

Pretty much adopts the Notice, with the following key changes: 
• Drops the threshold for de minimis ECI to 10% (Exemptions 6.03 and 6.04 of the Notices) 
• Treaty Relief:

Provides more detailed guidance on treaty relief. 
• The proposed regulations provide an exception to withholding under section 1446(f)(1) 

when a transferor certifies that it is not subject to tax on any gain from the transfer 
pursuant to an income tax treaty in effect between the United States and a foreign 
country. See proposed regulations §1.1446(f)-2(b)(7)(i). 

• This exception applies only when a transferor (as opposed to owners of an interest in the 
transferor, including partners in a partnership that is a transferor) qualifies for the 
benefits of an income tax treaty in order to reduce the burden on a transferee of 
reviewing documentation from multiple persons. 

• The certification to the transferee must include a valid Form W-8BEN, Certificate of 
Foreign Status of Beneficial Owner for United States Tax Withholding and Reporting 
(Individuals), or W-8BEN-E, Certificate of Status of Beneficial Owner for United States Tax 
Withholding and Reporting (Entities) (as applicable), that contains the information 
necessary to support the claim for treaty benefits, and the transferee must mail a copy of 
the certification to the IRS by the 30th day after the date of the transfer in order to rely 
upon it. 

• Provides detailed rules on partnership requirement to withhold (secondary withholding)
• Provides rules for PTPs



Partnership Exit: Tax and Withholding Obligations (Continued)
• Proposed Regulations – Partnership’s Obligations

Proposed §1.1446(f)-3 provides rules under section 1446(f)(4) that would implement 
the partnership’s requirement to withhold on distributions to a transferee on any 
amount that the transferee failed to properly withhold under section 1446(f)(1), plus 
any interest on this amount. The rules, when made applicable as final rules, would end 
the suspension of section 1446(f)(4) withholding provided in section 11 of Notice 
2018-29. 

The proposed regulations provide that, if a transferee fails to withhold any amount 
required to be withheld under proposed §1.1446(f)-2 in connection with the transfer of 
a partnership interest, the partnership must withhold from any distributions made to 
the transferee in accordance with the rules in proposed §1.1446(f)-3. 

Transferee has to provide certification to partnership within 10 days of the transfer. 
Partnership may rely on it unless it knows, or has reason to know, it is unreliable. 
Therefore, the partnership must review the certification received from the transferee, 
which includes any underlying certifications that the transferee relied on to reduce or 
eliminate withholding. 

Partnership may also have to withhold if notified by the IRS of improper withholding 
by transferee. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Proposed Regulations – PTP
In general, obligation to implement these rules on broker/dealers. 

Transferee not required to withhold



Partnership Exit: Tax and Withholding Obligations (Continued)

• Proposed Regulations – Reporting and Payment 
Withheld Amounts

A transferee required to withhold must report and pay any tax withheld by the 
20th day after the date of the transfer. See proposed §1.1446(f)-2(d)(1). 

To report and pay the amount withheld, the proposed regulations direct the 
transferee to use Forms 8288, U.S. Withholding Tax Return for Dispositions by 

Foreign Persons of U.S. Real Property Interests, and 8288-A, Statement of 
Withholding on Dispositions by Foreign Persons of U.S. Real Property Interests. 
The IRS will stamp a valid Form 8288-A to show receipt and mail a copy to the 
transferor. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Final Regulations

Largely adopted proposed regulations with some modifications.
Structure:
• 1.1446(f)-1 – General Rules

(c)(2): discusses certifications generally: 
• A certification must provide the name and address of the person providing it. A 

certification must also be signed under penalties of perjury and, if the certification is 
provided by the transferor, must include a TIN if the transferor has, or is required to have, 
a TIN. A transferee (or other person required to withhold) may not rely on a certification 
if it knows that a transferor has, or is to have, a TIN, and that TIN has not been provided 
with the certification. A certification includes any documents associated with the 
certification, such as statements from the partnership, IRS forms, withholding 
certification, withholding statements, certification, or other documentation. Documents 
associated with the certification form an integral part of the certification, and the 
penalties of perjury statement provided on the certification also applies to the associated 
documents. A certification (other than the certification described in §1.1446(f)-2(d)(2)) 
may not be relied upon if it is obtained earlier than 30 days before the transfer or any 
time after the transfer. 

• A certification signed under penalties of perjury must provide the following: “Under 
penalties of perjury, I declare that I have examined the information on this document, 
and to the best of my knowledge and belief, it is true, correct, and complete.” 

• A certification provided by a business entity must be signed by an individual who is an 
officer, director, general partner, or managing member of the entity, or other individual 
that has authority to sign for the entity under local law. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Final Regulations

Largely adopted proposed regulations with some modifications.
Structure:
• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(b)(1) General A transferee is not required to withhold under this section if it properly relies on a 
certification or its books and records as described in this paragraph (b). A transferee may not rely on a 
certification if it has actual knowledge that the certification is incorrect or unreliable. A partnership that 
is a transferee because it makes a distribution may not rely on its books and records if it knows, or has 
reason to know, that the information is incorrect or unreliable 
(b)(2) Certification Of Non-Foreign Status By Transferor. — A transferee may rely on a certification of 
non-foreign status from the transferor that states that the transferor is not a foreign person, states the 
transferor's name, TIN, and address, and is signed under penalties of perjury. For this purpose, a 
certification of non-foreign status includes a valid Form W-9, Request for Taxpayer ID Number and Cert. 
For purposes of this paragraph (b)(2), a transferee may rely on a valid Form W-9 from the transferor that 
it already possesses if the form meets these requirements. 
(b)(3) No Realized Gain By Transferor—

• A transferee (other than a partnership that is a transferee because it makes a distribution) may 
rely on a certification from the transferor that states that the transfer of the partnership interest 
would not result in any realized gain (including ordinary income arising from the application of 
section 751 and §1.751-1) to the transferor as of the determination date. See paragraph (b)(6) of 
this section for rules that apply when the transferor realizes gain but is not required to recognize 
the gain under a provision of the Internal Revenue Code. 

• For purposes of paragraph (b)(3)(i) of this section, a transferor may rely on a certification from 
the partnership stating that the transfer of the partnership interest would not result in any 
ordinary income arising from the application of section 751 and §1.751-1 to the transferor as of 
the determination date. The certification from the partnership must be attached to, and forms 
part of, the certification of no realized gain that the transferor provides to the transferee. 

• A partnership that is a transferee because it makes a distribution may rely on its books and 
records, or on a certification from the transferor, to determine that the distribution would not 
result in any realized gain to the transferor as of the determination date. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Final Regulations

Largely adopted proposed regulations with some modifications.
Structure:
• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(b)(4) Less Than 10 Percent Effectively Connected Gain—
A transferee (other than a partnership that is a transferee because it makes a distribution) may 
rely on a certification from the partnership that states that—
• — If the partnership sold all of its assets at fair market value as of the determination date 

in the manner described in §1.864(c)(8)-1(c), either—
— The partnership would have no gain that would have been effectively 
connected with the conduct of a trade or business within the United States, or, if 
the partnership would have a net amount of such gain, the amount of the 
partnership's net gain that would have been effectively connected with the 
conduct of a trade or business within the United States would be less than 10 
percent of the total net gain, or 
— The transferor would not have a distributive share of net gain from the 
partnership that would have been effectively connected with the conduct of a 
trade or business in the United States, or, if the transferor would have a 
distributive share of such gain from the partnership, the transferor's distributive 
share of net gain from the partnership that would have been effectively connected 
with the conduct of a trade or business within the United States would be less 
than 10 percent of the transferor's distributive share of the total net gain from the 
partnership; or 

• — The partnership was not engaged in a trade or business within the United States at 
any time during the taxable year of the partnership through the date of transfer. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Final Regulations

Largely adopted proposed regulations with some modifications.
Structure:
• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(b)(5) Less Than 10 Percent Effectively Connected Gain—
In General. — A transferee (other than a partnership that is a transferee because it makes a distribution) 
may rely on a certification from the transferor that states that—

• The transferor was a partner in the partnership throughout the look-back period (last three tax 
years); 

• The transferor's distributive share of gross ECI from the partnership, as reported on a Schedule 
K-1 (Form 1065), Partner's Share of Income, Deductions, Credits, etc., or other statement required 
to be furnished, including any gross ECI included in the distributive share of a partner that bears 
a relationship to the transferor described in section 267(b) or 707(b)(1), was less than $1 million 
for each of the taxable years within the look-back period; 

• The transferor's distributive share of gross effectively connected income from the partnership, as 
reported on a Schedule K-1 (Form 1065), or other statement required to be furnished under 
§1.6031(b)-1T, for each of the taxable years within the look-back period described in paragraph 
(b)(5)(ii) of this section, was less than 10 percent of the transferor's total distributive share of 
gross income from the partnership for that year as determined under subchapter K of the 
Internal Revenue Code (as provided on a Schedule K-1 (Form 1065) or other statement required 
to be furnished under §1.6031(b)-1T); and

• The transferor's distributive share of income or gain from the partnership that is effectively 
connected with the conduct of a trade or business within the United States or deductions or 
losses properly allocated and apportioned to that income in each of the taxable years within the 
look-back period described in paragraph (b)(5)(ii) of this section has been reported on a federal 
income tax return (either led by the transferor or, in the case of transferor that is a partnership, 
led by its direct or indirect nonresident alien individual or foreign corporate partners) on or 
before the due date (including extensions), and all amounts due with respect to the reported 
amounts have been timely paid to the IRS, provided that the return was required to be led when 
the transferor furnishes the certification (taking into account any extensions of time to le). 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Final Regulations
Largely adopted proposed regulations with some modifications.

Structure:

• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(b)(6) Certification Of Nonrecognition By Transferor—

• A transferee may rely on a certification from the transferor that 

states that by reason of the operation of a nonrecognition 
provision of the Internal Revenue Code the transferor is not 
required to recognize any gain or loss with respect to the transfer. 
The certification must briefly describe the transfer and provide the 

relevant law and facts relating to the certification. 

• Paragraph (b)(6)(i) of this section does not apply if only a portion 
of the gain realized on the transfer is subject to a nonrecognition 
provision. However, see paragraph (c)(4)(v) of this section for rules 
applicable to a transferor's claim for partial nonrecognition. 



Partnership Exit: Tax and Withholding Obligations (Continued)

• Final Regulations
Largely adopted proposed regulations with some modifications.

Structure:

• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(b)(7) Income Tax Treaties—

• In General. — A transferee may rely on a certification from the 
transferor that states that the transferor is not subject to tax on 
any gain from the transfer pursuant to an income tax treaty in 
effect between the United States and a foreign country if the 
requirements of this paragraph (b)(7) are met. The transferor 
makes the certification on a withholding certification (on a Form 
W-8BEN or Form W-8BEN-E. A transferee may rely on a 
certification of treaty benefits only if, within 30 days after the date 
of the transfer, the transferee mails a copy of the certification to 
the Internal Revenue Service, at the address provided in §1.1445-
1(g)(10), together with a cover letter providing the name, TIN, and 
address of the transferee and the partnership in which an interest 
was transferred. 



Partnership Exit: Tax and Withholding Obligations (Continued)
• Final Regulations

Largely adopted proposed regulations with some modifications.
Structure:
• 1.1446(f)-2 – withholding on the transfer of a non-PTP interest

(c) Determining Amount to Withhold
• (c)(4) - Cert Of Maximum Tax Liability

(d) Reporting & Payment Withheld Amounts
• (d)(1) In General. — A transferee required to withhold under this section must report and pay any tax 

withheld by the 20th day after the date of the transfer using Forms 8288, U.S. Withholding Tax Return for 
Dispositions by Foreign Persons of U.S. Real Property Interests, and 8288-A, Statement of Withholding on 
Dispositions by Foreign Persons of U.S. Real Property Interests, in accordance with the instructions to those 
forms. The IRS will stamp Form 8288-A to show receipt and mail a stamped copy to the transferor (at the 
address reported on the form). See paragraph (e)(2) of this section for the procedures for the transferor to 
claim a credit for amounts withheld. Forms 8288 and 8288-A must include the TINs of both the transferor 
and the transferee. If any required TIN is not provided, the transferee must still report and pay any tax 
withheld on Form 8288. 

• (d)(2) Cert Of Withholding To Partnership For Purposes Of Section 1446(f)(4). — A transferee (other 
than a partnership that is a transferee because it makes a distribution) must certify to the partnership the 
extent to which it has satisfied its obligation to withhold under this section no later than 10 days after the 
transfer. The certification must either include a copy of Form 8288-A that the transferee les with respect to 
the transfer, or state the amount realized and the amount withheld on the transfer. The certification must 
also include any certification that the transferee relied on to apply an exception to withholding under 
paragraph (b) of this section or to determine the amount to withhold under paragraph (c) of this section. A 
transferee that relied on a certification to apply an exception or adjustment to withholding remains liable 
under this section when the partnership knows, or has reason to know, that the certification is incorrect or 
unreliable. See §1.1446(f)-3 for rules regarding a partnership's obligation to withhold on distributions to a 
transferee when this certification establishes only partial satisfaction of the required amount, is not 
provided, or cannot be relied upon. 

• 1.1446(f)-(3) – Secondary Withholding 
• 1.1446(f)-(4) – rules for PTP
• 1.1446(f)-(5) – Liability For Failure To Withhold 



EXAMPLE 1

Facts – Example #1

• FP holds an interest in Partnership for 2 years.

• Partnership has ECI.

• FP sells interest in Partnership to a Transferee.

• FP realizes gain on the sale.

What are FP options?

• FP cannot provide a non-foreign status certification. 

• FP cannot provide “no realized gain” certification.

• Partnership does not certify de minimis (< 10%) ECI 
of the gain on a deemed sale of all its assets at FMV.

• FP cannot provide a certification of less than 10% 
allocable ECTI in prior three years.

• Nonrecognition exception does not apply. 

• FP does not provide a claim for treaty benefits.

Þ Withholding is required. 

• May provide a certification of maximum tax 
liability.

OTHER
PARTNERS FP

P-SHIP



EXAMPLE 1 (Cont.)

What are Transferee’s obligations?

• Determine the amount to withhold: 

• May generally rely on certifications from FP or the 
Partnership.

• Report and pay tax withheld:

• by the 20th day after the date of the transfer,

• on Forms 8288 and 8288-A.

• Certify  the amount withheld to Partnership:

• no later than 10 days after the transfer,

• include any underlying certifications Transferee relied 
upon.

What are Partnership’s obligations?

• Review of the Transferee’s certification, including any 
underlying certifications.

• if Partnership may know, or has reason to know, that 
the underlying certification is incorrect or unreliable 
even though the Transferee properly relied on the 
certification, it must withhold from Transferee.

OTHER
PARTNERS FP

P-SHIP



OTHER
PARTNERS FP

EXAMPLE 2

Facts – Example #2

Same as Example 1, but the Transferee:

• does not withhold and does not provide certification to 
the Partnership; or 

• provides a certification that Partnership cannot rely on.

What is effect on Transferee?

• Remains liable under 1446(f)(1).

• Becomes subject to withholding by Partnership.

What is effect on FP?

• Must file tax return and pay tax under section 864(c)(8).

• Cannot use credit under 33.

• Not required to pay tax to the extent the tax has been 
collected through withholding on Transferee.

P-SHIP



OTHER
PARTNERS FP

EXAMPLE 3

Facts – Example #3

Same as Example 2.

What are Partnership’s obligations?

• Must withhold from any distributions to Transferee 
under section 1446(f)(4):

• This secondary obligation should be distinguished 
from the withholding under section 1446(f)(1) when 
Partnership makes distribution in excess of FP’s 
basis.

• Start withholding within the prescribed period.

• Withhold on entire amount of each distribution 
until it receives a proper Transferee’s certification.

• May not take into account any adjustments (e.g., 
FP’s maximum tax liability).

• Compute interest on the amount Transferee failed 
to withhold.

• Use Form 8288-C to report and pay the tax 
withheld, plus interest.

• In case of overwithholding from Transferee, only 
Partnership may claim a refund on behalf of the 
Transferee.

P-SHIP



OTHER
PARTNERS FP

EXAMPLE 4

Facts – Example #4

Same as Example 1, but 

• FP provides a W-9,

• Transferee knows it is incorrect.

What are Transferee’s obligations?

• Transferee cannot rely on non-foreign status certification 
if it may know, or has reason to know, that the 
certification is incorrect or unreliable. 

=> Must withhold.

P-SHIP



OTHER
PARTNERS USP

EXAMPLES 5 & 6 

Facts - Example #5

USP sells interest in Partnership to a FP.

What is FP’s (here, as Transferee) obligations?

• Must obtain non-foreign status certification, e.g., a valid W-9 
form.

Facts – Example #6

• USP sells interest in Partnership to FP.

• USP provides a W-9, but

(i) does not specify an entity classification, and/or

(ii) does not provide a TIN.

What are FP’s obligations?

• Must obtain a non-foreign status certification, e.g., a valid 
W-9 form.

• Cannot rely on W-9 without an entity classification OR 
without a TIN.

=> Must withhold.

P-SHIP


