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FIRPTA – General Overview

• Nonresident alien individuals and corporations (“foreign investors”) are not subject to tax on 

capital gain unless effectively connected with a US trade or business.

• The Foreign Investment in Real Property Tax Act of 1980 (“FIRPTA”) created a new exception to 

this rule, and a withholding regime was enacted in 1984 (to be discussed in later slides). 

• Under section 897, gain or loss realized by a foreign investor from the disposition of a U.S. real 

property interest (“USRPI”) is taxed as if the foreign investor was engaged in a U.S. trade or 

business and as if the gain or loss was effectively connected to that trade or business (i.e., “ECI”).

• USRPI means any:

‒ Direct interest in real property located in the US or the USVI; and

‒ Interest (other than an interest solely as a creditor) in a domestic corporation unless established that the corporation 

was not a U.S. real property holding corporation (“USRPHC”) during the 5-year period ending on the date of 

disposition of the interest (the “Testing Period”).

• USRPHC means any corporation (domestic or foreign) if the FMV of its USRPIs equals or 

exceeds 50% of the sum of the FMV of (a) USRPIs, (b) real property outside the U.S., and (c) 

other assets held for use in a trade or business.

‒ There is a look-through rule for “controlling interests” in corporations.
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FIRPTA – Exceptions

• Cleansing:  An interest in a corporation ceases to be a USRPI if the corporation has disposed of 

all of its USRPIs (held at any time during the Testing Period) in transactions in which the full 

amount of gain was recognized.

• Publicly Traded Corporations: USRPIs do not include stock in a corporation if that corporation is 

regularly traded on an established securities market if the foreign investor has not held more than 

5% of that class of stock during the Testing Period.

• Publicly Traded Partnerships/Trusts: Interests in publicly traded partnerships or trusts (“PTPs”) 

that are regularly traded on an established securities market are eligible for the same exception 

that applies to publicly traded corporations.

• Nonrecognition Transactions: Transactions that are subject to “nonrecognition provisions” 

generally are also subject to nonrecognition with respect to FIRPTA.

• Qualified Foreign Pension Funds: “Qualified foreign pension funds” (“QFPFs”) are not considered 

foreign investors.
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FIRPTA – Qualified Foreign Pension Funds

• Section 897(l), enacted in 2015, generally provides that a QFPF or an entity wholly owned by one 

or more QFPFs is not treated as a non-U.S. person for purposes of section 897 and section 1445.

• Under section 897(l)(2), a QFPF is generally any trust, corporation, or other organization or 

arrangement which:

‒ is created or organized under the law of a country other than the United States,

‒ is established either by such country to provide retirement or pension benefits to current or former employees as a 

result of services rendered by such employees to their employers, or established by one or more employers to 

provide such retirement or pension benefits to current or former employees in consideration for services rendered to 

such employers,

‒ does not have a single participant or beneficiary with a right to more than 5% of its assets or income,

‒ is subject to government regulation and is required to provide annual information about its beneficiaries to the 

relevant tax authorities in the country in which it is established or operates, and 

‒ enjoys certain tax preferences (either with respect to contributions or with respect to its investment income) under the 

laws of the country in which it is established or operates.
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2022 Final Regulations – Generally

• The final regulations published on December 28, 2022, finalize the proposed regulations 

published on June 7, 2019, and retain the general approach and structure of the 2019 proposed 

regulations with certain modifications.  

‒ The 2019 proposed regulations provided guidance regarding the definition of a QFPF, the application to entities 

owned by QFPFs, certain transactions that Treasury and the IRS view as potentially abusive and withholding rules 

under the withholding regulations.

‒ The 2022 final regulations generally provide helpful modifications for foreign pension funds and their subsidiaries to 

qualify for the FIRPTA exemption under Section 897(l). 

• While certain recommendations in response to the 2019 proposed regulations are not adopted in 

the final regulations, the added clarifications and alternatives should help alleviate certain 

restrictions and clarify certain ambiguity under previously proposed regulatory rules.

• The regulations primarily apply for dispositions/distributions on or after December 29, 2022, but 

they may apply to dispositions/distributions on or after December 18, 2015 if applied consistently 

by all persons bearing a relationship described in sections 267(b) or 707(b).



9

2022 Final Regulations – Qualified Holders 

• Section 1.897(l)-1 of the final regulations provide that the exception under section 897(l) applies to 

any gain or loss that is attributable to one or more “qualified segregated accounts” maintained 

by a “qualified holder”.

• Qualified holder means a QFPF (or part of a QFPF) or a “qualified controlled entity” that meets 

either of the following requirements:

‒ the QFPF or QCE owned no USRPIs as of the earliest date during an uninterrupted period, ending on the date of the 

relevant distribution/disposition, in which the QFPF or QCE qualified as such; OR

‒ the QFPF or QCE continuously qualified as such during the “testing period”, meaning the shortest of the periods 

ending on the date of the relevant distribution/disposition beginning on:

• December 18, 2015:

• the date that is 10-years prior to the date of the distribution/disposition; and

• the date the entity was formed.

• The qualified holder rule of the final regulations clarifies that it is in fact a separate requirement 

and provides an additional alternative test as well as transition relief.

• A “qualified controlled entity” (“QCE”) is a trust or corporation created or organized under the 

laws of a foreign jurisdiction all of the interests of which are held by one or more QFPFs directly or 

indirectly through one or more QCEs.



10

2022 Final Regulations – QFPF Definition

• A QFPF must be an “eligible fund” that satisfies the following requirements in the regulations 

(arising out of the statutory requirements previously discussed):

‒ Formed under the laws of a foreign jurisdiction (or be a governmental unit);

‒ Established by the foreign jurisdiction in which it is created by or one or more employers (including a governmental 

unit in its capacity as an employer) to provide retirement or pension benefits to employees (or their designees) 

with respect to services rendered;

‒ Must not have any single qualified recipient entitled to more than 5% of its assets or income (including through 

constructive ownership under sections 267(b) or 707(b));

‒ Must be subject to government regulation and annual reporting with respect to the amount of “qualified benefits” 

provided to the qualified recipients, or that information must be available to the tax authorities or other relevant 

governmental unit; and

• An eligible fund established by a government entity is deemed to satisfy this requirement.

• The final regulations note that a QFPF will not fail this requirement if it is not required to provide information to the 

tax authorities in a year in which no qualified benefits are provided to qualified recipients.

‒ As a result of its status as a retirement or pension fund, (a) 85% of contributions are deductible or excluded from 

gross income or taxed at a reduced rate under the foreign jurisdiction’s income laws, (b) 85% of the income from the 

fund is tax deferred, excluded from gross income or subject to tax at a reduced rate, (c) a substantially similar tax 

treatment to the foregoing applies OR (d) the eligible fund is exempt from income tax or has no income tax.

• Although the proposed regulations provided that these tax benefits had to be available nationally rather than 

subnationally, the final regulations consider subnational taxes if they are covered by a tax treaty with the US.
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2022 Final Regulations – QFPF Definition

• An eligible fund is a trust, corporation or other organization or arrangement that maintains one or 

more qualified segregated accounts.

• Qualified segregated account means an identifiable pool of assets for the sole purpose of 

funding and providing qualified benefits to qualified recipients.

‒ With respect to a QFPF, applicable foreign law must require that all assets and income (i) be used for such purpose 

or for necessary, reasonable expenses and (ii) cannot inure to a person other than a qualified recipient.

‒ The regulations as finalized provide that the fact that assets or income may inure to the benefit of a governmental unit 

or employer by operation of escheat or similar laws, so long as contributions are not more than reasonably necessary 

to fund qualified benefits.

‒ With respect to a QCE, (i) all net earnings are credited to its own account or a segregated account of a QFPF or other 

QCE (and none to any person other than a qualified recipient), and (ii) upon dissolution, after payment of liabilities, all 

assets must vest to a qualified segregated account of a QFPF or other QCE.

• An eligible fund is considered to be established to provide retirement or pension benefits if:

‒ All of the benefits provided by the fund are “qualified benefits” to “qualified recipients”;

‒ At least 85% of the present value of the qualified benefits that the fund reasonably expects to provide are retirement 

and pension benefits; and

‒ As added by the final regulations, no more than 5% of the present value of the qualified benefits the fund expects to 

provide are non-ancillary benefits.
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2022 Final Regulations – QFPF Definition

• Present valuation of the qualified benefits reasonably expected to be provided must be 

determined on at least an annual basis using any reasonable method.

‒ An alternative calculation is available that determines whether this requirement is met based on averages over a 48-

month period.

• Qualified benefits means (i) retirement and pension benefits, (ii) “ancillary benefits”, meaning 

benefits payable for certain medical or unemployment reasons, and (iii) “non-ancillary benefits,” 

meaning any other benefits provided by the eligible fund as permitted or required by the applicable 

foreign law.

‒ The final regulations now define retirement and pension benefits as distributions made (a) at retirement age (as 

determined under applicable foreign law) or (b) after a specified event causing the recipient to be unable to work.  

They may be based on contributions, investment performance, years of service or compensation received.

• Qualified recipients means those eligible to participate in the plan (with respect to government 

plans) or current and former employees (with respect to employer plans), as well as their spouses 

and designees (including those designated automatically by law based on the designee’s 

relationship with the recipient).

‒ The final regulations now provide that other recipients may be qualified recipients so long as they do not exceed 5% of 

the participants or do not have a right to more than 5% of the assets or income of the fund.
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2022 Final Regulations – QFPF Definition

• When determining whether a fund has met the eligible fund requirement to be established to 

provide retirement or pension benefits, certain distributions are disregarded:

‒ loans to qualified recipients pursuant to terms established by the eligible fund (other than loan that is not required to 

be repaid, unless the default is subject to tax and penalty in the applicable jurisdiction);

‒ distributions made before retirement age (as determined under foreign law) if made to a QFPF or QCE (i.e., “rollover” 

distributions);

‒ withdrawal before retirement age to satisfy financial need (under principles similar to US hardship distribution rules) if 

it is subject to tax and penalty in the applicable jurisdiction.

• The final regulations expand the proposed regulations by noting that third parties administering or 

providing services with respect to this fund will not disqualify it under the requirement that it be 

established by the foreign government or by employers.

• When defining employees and employers for evaluating whether a fund is an eligible fund:

‒ Self-employed persons are both employees and employers;

‒ Employees of an individual, trust, corporation or partnership that is part of an employer group are treated as 

employed by each member of the employer group; and

‒ Funds established by employee unions or similar groups.

• QFPFs must have sufficient records to demonstrate that they meet all requirements.
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2022 Final Regulations – Examples

Example 1: No legal entity

• On January 1, 2023, Country A establishes Retirement Plan for the sole purpose of providing retirement and 

pension benefits to citizens of Country A aged 65 or older. Retirement Plan is composed of Asset Pool and Agency. 

Asset Pool is a group of accounts maintained on the balance sheet of the government of Country A. 

• Pursuant to the laws of Country A, income and gain earned by Asset Pool is used solely to support the provision of 

retirement and pension benefits by Retirement Plan. 

• Agency is a Country A agency that administers the provision of benefits by Retirement Plan and manages Asset 

Pool's investments. Under the laws of Country A, investment income earned by Retirement Plan is not subject to 

Country A's income tax. 

• At the end of each calendar year, Retirement Plan performs a present valuation of the retirement and pension 

benefits it reasonably expects to provide in the future, and all of the benefits that Retirement Plan reasonably 

expects to provide are retirement and pension benefits. 

• On January 1, 2024, Agency purchases Property, which is an interest in real property located in the United States 

owned by Asset Pool. On June 1, 2026, Agency sells Property, realizing $100x of gain with respect to Property that 

would be subject to tax under section 897(a) unless exempt.
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2022 Final Regulations – Examples
Example 2: Fund established by an employer

• Employer, a corporation organized in Country B, establishes Fund to provide retirement and pension benefits to current and former 

employees of Employer and S1, a Country B corporation that is wholly owned by Employer. 

• On January 1, 2023, Fund is established as a trust under the laws of Country B, and Employer retains discretion to invest assets and to 

administer benefits on Fund's behalf. 

• Fund receives contributions from Employer and S1 and contributions from employees of Employer and S1 who are beneficiaries of Fund. 

• All contributions to Fund and all of Fund's earnings are separately accounted for on Fund's books and records and are required by Fund's 

organizational documents to exclusively fund the provision of benefits to Fund's beneficiaries, except as necessary to satisfy reasonable 

expenses of Fund. 

• Fund currently has over 100 beneficiaries, a number that is reasonably expected to grow as Employer expands. Fund will pay benefits to 

employees upon retirement based on years of service and employee contributions, but, if a beneficiary dies before retirement, Fund will 

pay an incidental death benefit in addition to payment of any accrued retirement and pension benefits to the beneficiary's designee (or 

deemed designee under local laws if the beneficiary fails to identify a designee). 

• Fund annually performs a present valuation of the benefits it reasonably expects to provide to Fund's beneficiaries, and the valuation 

concludes that more than 85 percent of the present value of the total benefits it reasonably expects to pay to its beneficiaries in the future 

are retirement and pension benefits. In addition, it is reasonably expected that the incidental death benefits paid by Fund will account for 

less than fifteen percent of the present value of the total benefits that Fund expects to provide in the future, and Fund does not reasonably 

expect to pay any other types of benefits to its beneficiaries in the future. 

• Fund annually provides to the tax authorities of Country B the amount of benefits distributed to each participant (or designee). Country B's 

tax authorities prescribe rules and regulations governing Fund's operations. Under the laws of Country B, Fund is not taxed on its 

investment income. 

• On January 1, 2024, Fund purchases Property, which is an interest in real property located in the United States. On June 1, 2026, Fund 

sells Property, realizing $100x of gain with respect to Property that would be subject to tax under section 897(a) unless paragraph (b) of 

this section applies with respect to the gain.





17

2022 Final Regulations – Examples

Example 3: Fund established by an employer at the direction of a foreign jurisdiction

• The facts are the same as in Example 2, except that Fund was established by Employer at the direction of Country B and, in 

addition to being established to provide retirement and pension benefits to current and former employees of Employer and 

S1, Fund was also established to provide retirement and pension benefits to other employees. 

• All employees that are beneficiaries provide contributions to Fund. 

• Fund makes a determination on at least an annual basis using a reasonable method to measure the number of participants in 

the Fund who are not current and former employees of Employer and S1. 

• Each time such a determination is made, Fund finds that such employees constitute less than five percent of Fund's total 

qualified recipients and do not have a right to more than five percent of the assets or income of Fund.
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2022 Final Regulations – Examples

Example 4: Employer controlled organization or arrangement

• The facts are the same as in Example 2, except that S2, a Country B corporation that is wholly owned by Employer, performs 

all tax compliance functions for Employer, S1, and S2, including information reporting with respect to Fund participants.

Example 5:Third-party assumption of pension liabilities

• The facts are the same as in Example 2, except that Fund does not purchase Property on January 1, 2024.   In addition, Fund 

anticipates $100x of qualified benefits will be paid each year beginning on January 1, 2028. 

• Fund enters into an agreement with Guarantor, a privately held Country B corporation, which provides that Fund will, on 

January 30, 2023, cede a portion of its assets to Guarantor in exchange for annual payments of $100x beginning on January 1, 

2028 and continuing until one or more previously identified participants (and their designees) ceases to be eligible to receive 

benefits. 

• Guarantor has discretion to invest the ceded assets as it chooses, subject to certain agreed upon investment restrictions. 

Pursuant to its agreement with Fund, Guarantor must maintain Segregated Pool, a pool of assets securing its obligations under

its agreement with Fund. The value of Segregated Pool must exceed a specified amount (determined based on an agreed upon 

formula) until Guarantor's payment obligations are completed, and any remaining assets in Segregated Pool (that is, assets 

exceeding the required payments to Fund) are retained by Guarantor. 

• Guarantor bears all investment risk with respect to Segregated Pool. Accordingly, Guarantor is required to make annual 

payments of $100x to Fund regardless of the performance of Segregated Pool. 

• On January 1, 2024, Guarantor purchases stock in Company A, a United States real property holding company that is a United 

States real property interest, and holds the Company A stock in Segregated Pool. On June 1, 2027, Guarantor sells the stock in 

Company A, realizing a gain of $100x.
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2022 Final Regulations – Examples

Example 6: Asset manager

• The facts are the same as in Example 5, except that instead of ceding legal ownership of a portion of its assets to Guarantor, 

Fund transfers the assets into Trust with respect to which Fund is the sole beneficiary on January 30, 2023, and Trust 

purchases stock in Company A on January 1, 2024. 

• Guarantor has exclusive management authority over the Trust assets and is entitled to a reasonable fixed management fee 

which it withdraws annually from Trust's assets. 

• On June 1, 2027, Trust sells the stock in Company A, realizing a gain of $100x.

Example 7: Partnership

• The facts are the same as in Example 5 except that instead of ceding legal ownership of the assets to Guarantor, Fund 

contributes the assets to a partnership (PRS) formed with Guarantor and PRS purchases stock in Company A on January 30, 

2023. 

• Guarantor receives a profits interest in the partnership that is reasonable in light of Guarantor's management activity. 

• Guarantor has no direct or indirect ownership in PRS assets, and the partnership agreement provides that upon dissolution, 

PRS assets would be distributed to Fund. 

• Guarantor serves as the general partner of PRS and has discretionary authority to buy and sell PRS assets without approval 

from Fund. 

• On June 1, 2027, PRS sells the stock in Company A, realizing a gain of $100x.
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2022 Final Regulations – Examples

Example 8: Not a qualified holder

• Fund is a QFPF organized in Country C.

• Fund owns all the outstanding stock of OpCo, a manufacturing corporation organized in Country C, in a qualified segregated 

account maintained by Fund. 

• OpCo was originally formed by a person other than Fund on January 1, 2023. Fund purchased all of the stock of OpCo on 

November 1, 2023 for the purpose of conducting the manufacturing business and utilizing the business profits to fund pension 

liabilities. 

• During the period from January 1, 2023, through October 31, 2023, OpCo was not a QFPF, a part of a QFPF, or a qualified 

controlled entity. 

• On January 30, 2023, OpCo purchased Property A, a USRPI, from a third party. For all periods after Fund acquired OpCo, 

OpCo must either retain or distribute to Fund all of its net earnings, and upon dissolution, must distribute all of its assets to its 

stockholder (that is, Fund) after satisfaction of liabilities to its creditors. 

• On June 1, 2024, OpCo realizes $100x of gain on the disposition of Property A.



21

2022 Final Regulations – Examples

Example 11 (partial): QFPF as qualified holder

• Fund is a QFPF organized in Country C as of January 1, 2028 (and not before).

• Fund owns all the outstanding stock of OpCo, a manufacturing corporation organized in Country C and formed by Fund on 

January 1, 2023, in a qualified segregated account maintained by Fund. 

• On January 30, 2023, OpCo purchased Property A, a USRPI, from a third party. 

• On April 1, 2029, Fund purchases Property B, a USRPI, and holds it in a qualified segregated account. 

• On June 1, 2034, Fund realizes $100x of gain on the disposition of Property B and OpCo realizes $100x of gain on the 

disposition of Property A. 
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2022 Final Regulations – Examples

Example 12: Qualified controlled entity as qualified holder

• Fund is a QFPF organized in Country C as of December 31, 2022 and December 31, 2023. 

• Fund purchases an interest in Company A, a USRPHC, on June 1, 2024. 

• As of December 31, 2024, Fund fails to satisfy the present or alternative valuation requirement. 

• From December 31, 2025, through December 31, 2030, Fund satisfies the present valuation requirement of and meets all 

other requirements to be treated as a QFPF. 

• On June 1, 2026, Fund purchases all of the stock of Company B, a Country C corporation that owns no USRPIs and is not a 

QFPF, a part of a QFPF, or a QCE. 

• On January 1, 2027, Company B purchases Property D, a USRPI. Company B retains or distributes to Fund all of its net 

earnings, and upon dissolution, must distribute all of its assets to its stockholders (that is, Fund) after satisfaction of liabilities 

to its creditors. 

• On June 1, 2031, Fund realizes $100x of gain on the disposition of stock in Company A, and Company B realizes $100x of 

gain on the disposition of Property D.
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2022 Proposed Regulations – QFPFs and § 892

• Proposed regulations were issued in connection with the final regulations previously discussed.  

Those proposed regulations address a number of issues where the QFPF and other rules interact, 

including Section 892.

• Section 892 provides that foreign governments and their “controlled entities” are generally exempt 

from U.S. federal income tax on certain types of U.S. source income. That exemption does not 

apply with respect to income from “commercial activities” or from “controlled commercial entities” 

(i.e., controlled entities engaged in commercial activities).

• Regulations provide that a USRPHC is deemed to engaged in commercial activities.  As a result, if 

the foreign government controls that USRPHC, while gain on the disposition of shares in a 

USRPHC would be generally be eligible for the exemption under Section 892, it would not apply if 

the USRPHC is controlled by the foreign government.

• Many QFPFs and QCEs are controlled by foreign governments, which would mean that the 

foreign government would not be eligible for section 892 with respect to income from a QFPF or 

QCE.

‒ To resolve this, the proposed regulations provide that the rule that a USRPHC is automatically engaged in 

commercial activities does not apply to a QFPF or QCE.
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2022 Proposed Regulations – REITs and RICs

• A “qualified investment entity” (“QIE”) is a real estate investment trust (“REIT”) or a regulated 

investment company (“RIC”).

• Even if a QIE is a USRPHC, the stock of such QIE is not a USRPI if the QIE is “domestically 

controlled”. Thus, income from the sale or exchange of a DC QIE is not treated as income from 

the sale or exchange of a USRPI even if the DC QIE is a USRPHC.

• Generally, a QIE is treated as a domestically controlled QIE (DC QIE) if non-US persons, directly 

or indirectly, own less than 50% of the FMV of the QIE during the shortest of:

‒ the period starting on June 19, 1980 and ending on the date of the disposition;

‒ the five-year period ending on the date of disposition; or

‒ the period during which the QIE existed.

• Nevertheless, under section 897(h)(1), if QIEs (including DC QIEs) make distributions to non-US 

individuals, foreign corporations, or other QIEs that are attributable to gain from the sale or 

exchange of a USRPI by the QIE, such distributions are treated as income from the sale or 

exchange of a USRPI. Exceptions apply to distributions from publicly traded QIEs.

• Under section 897(k), an interest in a REIT that is held by a “qualified shareholder” is not 

considered to be a USRPI and any distribution to that qualified shareholder is not treated as gain 

from a USRPI.
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2022 Proposed Regulations – REITs and RICs

• Section 897(l) had been revised in 2018 to reflect that QFPFs and QCEs are not considered 

foreign persons for purposes of Section 897 generally versus the prior wording, which only 

exempted QFPFs and QCEs from section 897(a) (i.e., the operative provision). 

• The proposed regulations provide that notwithstanding the 2018 “technical corrections”, QFPFs 

and QCEs are still considered foreign persons for determining whether a QIE is a DC QIE.

• The proposed regulations further provide that a QFPF is not considered a “look-through” person 

for purposes of evaluating DC status.





Section 1445 – General Concepts

• Disposition of a USRPI by a foreign person generally is subject to 15% withholding tax under § 1445(a). 

• The transferee must withhold 15% of the transferor’s amount realized. 

• The 15% withholding tax is an advance payment towards the taxpayer’s final U.S. tax obligation with respect to the 
USRPI and is credited on the foreign person’s U.S. income tax return for the year of sale. 

• The amount withheld can be reduced if a withholding certificate is obtained from the IRS demonstrating that reduced 
withholding is appropriate and is provided to the transferee prior to the sale.  

• Foreign person must file a U.S. income tax return to claim a refund on any excess tax paid as a result of withholding. 

• Special rules apply under 1445(e) for certain distributions and sale of partnership interests.
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Section 1445 - Exceptions from Withholding

• Transferor furnishes certificate of non-foreign status.

• Disposition of any interest that is not a USRPI (e.g., interest is subject to the 
publicly traded exception) 

• Disposition of an interest in a domestic corporation that provides a non-FIRPTA 
statement to the transferee prior to the disposition. 

• Transferor provides transferee with affidavit that non-recognition provision 
applies and notice provided to the IRS, etc.

• Residential property acquired for $300,000 or less.

• Withholding certificate issued by the IRS.
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1445 Procedures for QFPFs

2019 Proposed Regs 2022 Final Regs

Withholding rules: A qualified holder may provide a 
withholding agent with a withholding certificate to 
establish its non-foreign status (for FIRPTA purposes) so 
that the qualified holder is eligible for the withholding 
exemption.

A qualified holder that held their interest in a USRPI 
through a foreign partnership was nevertheless indirectly 
subject to FIRPTA withholding since the foreign 
partnership was treated as a foreign person (unless the 
foreign partnership obtained a withholding certificate from 
the IRS).

Clarify that a foreign partnership that is held entirely by 
qualified holders, a “withholding qualified holder,” and a 
foreign partnership owned entirely by qualified holders 
should not be subject to withholding. 

To the extent any non-qualified holders hold interests in a 
foreign partnership, such foreign partnership does not 
qualify for the withholding exemption. However, 
withholding still may be reduced through a withholding 
certificate depending on the facts. A withholding qualified 
holder can document its status as a non-foreign person via 
either a certificate of non-foreign status or on a Form W-
8EXP. 

The coordination rules under Reg. 1.1441-3(c)(4) are 
modified to clarify that dividends from USRPHCs and 
dividends from REITs or other qualified investment 
entities (QIEs) that are not capital gain dividends are 
subject to withholding under Section 1441.

29



Reduced Withholding

• Withholding  may be reduced or eliminated pursuant to a withholding certificate issued by the IRS.  

• Applications for withholding certificate must be submitted to the Ogden Utah FIRPTA Unit using Form 8288-B, Application 
for Withholding Certificate for Dispositions by Foreign Persons of U.S. Real Property Interests.

• Must also be accompanied by information required by Rev. Proc. 2000-35

• Timing:

• A withholding certificate obtained prior to a transfer establishes that no withholding is required.

• If an application is pending at the time of transfer, withholding is still required, but a remittance of such withholding to 
the IRS is not required until the 20th day after receipt of the certificate (if adjusted withholding is greater than zer0).

• Applications are most frequently based upon the transferor’s maximum tax liability being less than the required withholding 
due to a loss on the transaction, existing NOL carry-overs, or reductions due to a treaty provision.
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Withholding Required

• Two forms are used for reporting and paying the tax pertaining to the disposition of USRPIs:

• Form 8288, U.S. Withholding Tax Return for Dispositions by Foreign Persons of U.S. Real Property Interests

• Form 8288-A, Statement of Withholding on Dispositions by Foreign Persons of U.S. Real Property Interests (Copy A and 
Copy B)

• Forms and associated remittances are due by the 20th day after the date of the transfer.

• All Forms are filed with the IRS.  The IRS then issues Copy B of the Form 8288-A to the Transferor.

• If a USRPHC makes a distribution, a portion of which is a dividend, return of capital, or capital gain, the USRPHC can either:

• Withhold 30% on the full amount under § 1441 and remit using Form 1042.

• Withhold both under § 1441 on the dividend and remit using Form 1042 and § 1445 on the amount in excess of E&P and 
remit using Form 8288 and 8288-A.
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Section 1446 – Partnership Withholding on Effectively Connected 
Income 

• Under section 1446, a partnership (foreign or domestic) that has gross income effectively 
connected with a U.S. trade or business (ECI) must pay a withholding tax on the effectively 
connected taxable income (“ECTI”) allocable to its foreign partners.

- Income eligible for exemption from FIRPTA under section 897(l) is not considered ECTI. 

• Foreign partners may be eligible to reduce the partner’s allocable portion of section 1446 tax 
by deductions and losses that will be claimed on the partner’s U.S. tax return for the year by 
providing the partnership with a Form 8804-C, Certificate of Partner-Level Items to Reduce 
Section 1446 Withholding.

• Withholding generally is required whether or not distributions of ECTI were made during the 
partnership’s tax year.

- There are special rules under Treas. Reg. §1.1446-4 for PTPs and Treas. Reg. §1.1446-5 for 
tiered partnerships.

• The withholding tax rate on a foreign partner’s share of ECTI is the highest applicable rate.    
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Installment Payments

• The partnership must make installment payments of withholding tax on its foreign partners’ share of 
ECTI.

― The installment payments are due on the 15th day of the 4th, 6th, 9th and 12th months of the 
partnership’s tax year for U.S. tax purposes.

― Form 8813, Partnership Withholding Tax Payment Voucher (Section 1446), is used to remit the 
payment to the Service.  

― Use the principles applicable to estimated tax payments under IRC § 6655 to compute the amount of 
each section 1446 installment payment.  Treas. Reg. § 1.1446-3(b)(2)(i).

• The partnership must notify each foreign partner of the 1446 tax paid on the partner’s behalf within 10 
days of the installment due date or if paid later, the date the installment payment is made. Treas. Reg. §
1446-3(d)(1)(i).
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Reporting and Paying the Tax:  The Partnership

• Must file Form 8804, Annual Return for Partnership Withholding Tax (Form 1446).

- Due by the 15th day of the 4th month following the close of the partnership’s tax year (April 15 
for calendar year partnerships).

- Withholding tax due after taking into account quarterly installments 

• File Forms 8805, Foreign Partner’s Information Statement of Section 1446 withholding Tax with the 
Form 8804 to report each foreign partner’s allocable share of ECTI and the amount of tax withheld. 

- A copy of the Form 8805 must be furnished to each partner.
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Reporting and Paying the Tax:  Foreign Partners

• Foreign partners must file U.S. tax returns to report  effectively connected income (or loss).

• The partners must file either Form 1040NR (for individuals) at the Austin, Texas IRS Service Center, or 
Form 1120-F (for corporations) at the Ogden, Utah IRS Service Center.  

• Form 8805 must be attached to the returns for the partner to claim a credit against tax due for the tax 
withheld by the partnership.
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Contact Information

Billy Abbott

babbott@omm.com

Ilene W. Fine

ilene.w.fine@pwc.com

mailto:babbott@omm.com
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