
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

IRS Audits: Responding to IDRs, Independent Office of 

Appeals, Extending the Statute, and Current IRS Initiatives

TUESDAY, MAY 26, 2020, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.

mailto:sound@straffordpub.com
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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STEVEN TOSCHER, ESQ.

Hochman Salkin Toscher Perez P.C.

9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212

T: 310 281-3200|F: 310 859 1430|toscher@taxlitigator.com

www.taxlitigator.com|www.taxlitigator.me

STEVEN TOSCHER specializes in civil and criminal tax controversy and litigation. He is a Certified Tax
Specialist in Taxation, the State Bar of California Board of Legal Specialization, a Fellow of the American
College of Tax Counsel and has received an “AV” rating from Martindale Hubbell. In addition to his law
practice, Mr. Toscher has served as an Adjunct Professor at the USC Marshall School of Business since
1995, where he teaches tax procedure. He has also served on the faculty of the American Bar
Association Criminal Tax Fraud Program since 1998. He is a former Internal Revenue Agent with the
Internal Revenue Service and a trial attorney with the Tax Division of the United States Department of
Justice in Washington where he received its Outstanding Attorney Award.

Mr. Toscher is past-Chair of the Taxation Section of the Los Angeles County Bar Association and served as a member
of the Editorial Board for the Los Angeles Lawyer during 1996-1999. He is a member of the Accounting and Tax
Advisory Board of California State University, Los Angeles, Office of Continuing Education.

Mr. Toscher was the 2018 recipient of the Joanne M. Garvey Award. The award is given annually to recognize
lifetime achievement and outstanding contributions to the field of tax law by a senior member of the California tax
bar.

Mr. Toscher is a frequent lecturer to professional groups and author on civil and criminal tax controversy topics. He
is frequent contributor to the Los Angeles Lawyer, The Journal of Tax Practice and Procedure and Tax Management
Bureau of National Affairs. He is a co-author of “Tax Crimes,” Bureau of National Affairs - Tax Management,
Publication 636 2nd.Mr. Toscher received his Bachelor’s Degree in Accounting from the University of Nevada, Las
Vegas (with honors), and received his Law Degree from the University of San Diego (summa cum laude).Mr. Toscher
is a member of the State Bars of California, Nevada, and Colorado. Mr. Toscher has been a member of the Faculty of
the ABA Criminal Fraud Program for many years.
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MICHEL STEIN, ESQ.

Hochman Salkin Toscher Perez P.C.

9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212

T: 310 281-3200|F: 310 859 1430|stein@taxlitigator.com

www.taxlitigator.com|www.taxlitigator.me

MICHEL R. STEIN is a principal at Hochman Salkin Toscher Perez, specializing in
controversies, as well as tax planning for individuals, businesses and corporations. For
almost 20 years, he has represented individuals with sensitive issue civil tax examinations
where substantial penalty issues may arise, and extensively advised individuals on foreign
and domestic voluntary disclosures regarding foreign account and asset compliance
matters.

Mr. Stein is well respected for his expertise and judgment in handling matters arising from the U.S.
Government’s ongoing enforcement efforts regarding undeclared interests in foreign financial
accounts and assets, including various methods of participating in a timely voluntary disclosure to
minimize potential exposure to civil tax penalties and avoiding a criminal tax prosecution referral. He
has assisted hundreds of individuals who have come into compliance with their foreign reporting
requirements through the OVDP, Streamline or otherwise.

Throughout his career, Mr. Stein has represented thousands of individual, business and corporate
taxpayers involved in civil examinations and administrative appeals, tax collection matters as well as
with possible assertions of fraudulent conduct and in defending criminal tax investigations and
prosecutions at every administrative level within the IRS. He has litigated tax cases in the U.S. Tax
Court, the U.S. District Court, and various U.S. Circuit Courts of Appeal. He continues to provide tax
advice to taxpayer’s and their advisors around the world.
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CORY STIGILE, ESQ.

Hochman Salkin Toscher Perez P.C.

9150 Wilshire Blvd., Suite 300, Beverly Hills, California 90212

T: 310 281-3200|F: 310 859 1430|stigile@taxlitigator.com

www.taxlitigator.com|www.taxlitigator.me

CORY STIGILE specializes in tax controversies as well as tax, business, and international tax. His
representation includes Federal and state tax controversy matters and tax litigation, including
sensitive tax-related examinations and investigations for individuals, business enterprises,
partnerships, limited liability companies, and corporations. His practice also includes complex
civil tax examinations, administrative appeals and tax collection proceedings (where he is
widely respected for achieving meaningful resolutions of difficult tax collection issues). Mr.
Stigile frequently writes and lectures on topics involving taxation.

.
His more recent speaking engagements include “Back to Basics on The Ethics of Federal Tax Practice: Best
Practices 101” for the American Bar Association Tax Section, “The Administrative Tax Controversy Case from
Examination to Appeals” for the ABA Tax Section, “Tax Settlements – IRS Appeals, FTB Settlement Bureau
and CDTFA Settlement Section” for the Channel Counties Santa Barbara Discussion Group of CalCPA,
“Income Tax Update” for California State University, Los Angeles, “Tax Identity Theft” for the Taxation
Technical Committee of the Los Angeles Chapter of CalCPA, “Best Practices in ‘Settling’ Cases with the IRS
and FTB for the Glendale Estate Planning Counsel, the “IRS Audit Programs and Other Hot Tax Controversy
Issues” for the Santa Clarita Valley Discussion Group of the Los Angeles Chapter of CalCPA, “Updates on Civil
and Criminal Tax (Federal) for the Best of CLE program in Santa Monica, California, and the “Tips and Tricks
for IRS, FTB & SBE Settlements” panel at the Los Angeles County Bar Association Practitioner’s Conference.
He was also interviewed by Bloomberg Law regarding IRS Wealth Squad audits focusing on the super-rich.
Mr. Stigile was awarded the distinction of Super Lawyer Rising Star in 2012 through 2016, as recognized and
published in Los Angeles Magazine. He is also on the Planning Committee of the Annual UCLA Extension Tax
Controversy Institute and a member of the Western States Bar Association.
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• IRS Overview, Environment, Enforcement Information & Statistics

• Duty of the Professional and Best Practices

• Practical Representation Advice

• Pre-Audit Considerations

• The Audit- Interviews, Indirect Methods, Penalties, Waiver of Statute of Limitations

and QARs

• Wealth Squad IDR as an IRS Information Source

• Foreign Accounts and Assets - FBAR Overview

• Options for Taxpayers with Undisclosed Foreign Financial Accounts and Assets

• Form 8300 - Reporting Cash Payments Over $10,000

• Voluntary Worker Classification Settlement Program (VCSP)

• When Problems are Likely to Occur in a Tax Practice

• Current IRS Enforcement Procedures and Priorities

• IRS Appeals

― Appeals Judicial Approach and Culture Project (AJAC)

― In Person Meetings (or not)

Presentation Overview

9



IRS Overview, Environment, Enforcement 
Information and Statistics



• Wage and Investment Division (W & I)

• Tax Exempt / Governmental Entities (TEGE)

• Large Business & International (LB&I)

• Small Business / Self-Employed (SB/SE)

Internal Revenue Service
Operating Divisions
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• Appeals

• Chief Counsel

• National Taxpayer Advocate

• Office of Professional Responsibility

• Criminal Investigation

• Whistleblower Office

INTERNAL REVENUE SERVICE
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• SEVERE BUDGET & STAFFING CONSTRAINTS

- FY 2016 - $11.7 billion ($13.4 billion in 2010)

- $311 million more than FY 2015 but a $1.7 billion drop from 2010

- Impacts hiring, training, etc. throughout, 75% of IRS budget is personnel 

- Total staffing declined to 77,924 (2016) from 94,711 (2010)

- Revenue Agents(10,159), Revenue Officers (3,525), 

-Tax Examiners (8,294), Customer Service (8,441), Special Agents (2,230)

- 135.6 million returns filed by 4/25/17 (1222.1 e-filed); 70.4 million by preparers, 51.7 

million self-prepared; 17 million filed during week ending 4/21, 13.6 million e-filed; 

1.036 million (0.6%) examined overall in CY 2015; 243,722 field exams, 781,233 

correspondence examinations; 312,255,666 visits to irs.gov in 2017; Audit rate 0.65% 

under $200k; 1.70% above $200k; 5.83% over $1 million income

• NEW COMMISSIONER & CHIEF COUNSEL IN 2017

Current IRS Environment

13



Current IRS Environment

• SIGNIFICANT ONGOING SCRUITNY
– 501(c)(4) [250 employees spent 100,000 hours complying with the 

investigations costing $14+ million delivering 700,000 pages of documents]

– Affordable Care Act roles & responsibilities

– FATCA implementation

• WORKFORCE ATTRITION

– 46% of overall IRS leadership -- 101 executives -- have left  since October 2011

– 80% of IRS SBSE leadership have left since December 2010

– 25% of workforce eligible to retire in 2017 

– 40+%  of workforce eligible to retire as of 2019

– More than 50% of IRS workforce are age 50+

– Less than 3% of workforce are under age 30

14



• 2008-2010 is estimated to be $458 billion but IRS enforcement 

activities and late payments result in an additional $52 billion 

in tax paid, reducing the net tax gap for the 2008-2010 period 

to $406 billion per year 

• Underreporting - $387 billion; Non-filing - $32 billion;

• Underpayment - $39 billion

• Individual - $291 billion; Corp $35 billion; Employment Tax -

$79 billion; Estate tax - $1 billion

• Voluntary compliance rate is now estimated at 81.7 % (83.7% 

net after enforcement actions)

Tax Gap
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• IRS Commissioner

• Former Practitioner

• Speech at AICPA National Tax Conf.

• Respect for Both Sides / 

Transparency

• Enforcement (Attend Sentencings)

• Traditional Tax Crimes

• Informal Guidance

• Working on TCJA Guidance

• Identify Theft

• Crypto Currency Warning

• Technology

• Subsequent Guidance Areas

• People First

• COVID-19 Relief FAQs

IRS Recent Developments
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• IRS Relationship with Congress and Budget

• Democrat Controlled House, Republican Senate

• 2019 Shutdown

• 2020 COVID-19

• 2019 Record IRS Collections / 2020 Record Administration of COVID-19 

Relief

• Investigations/Examination from Taxpayers First Act, CAREs Act, Other 

COVID-19 Relief

• Reversal of trends in Budget / Morale / Attrition?

• IR-2019-77 – Announcement of multi-year plan to:

• Update, modernize IT systems

• Effort focused on improved taxpayer services

• Expanded cybersecurity and taxpayer data protections

IRS Environment
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• States v. Federal Government

• State Tax Deduction Cap

• Donations to “charity”, with credit/deduction for taxes

• Proposed Regulations

• IR-2018-172 (August 23, 2018)

• Deduction reduced by amount of state tax benefit

• CA Estate Tax?  CA Senate Bill 378

• Tax same as IRS Estate Tax, with exception of only $3.5M lifetime 

exclusion

• Credit for federal taxes paid

• Resulting tax on difference between federal and state exclusion 

amounts

• Federal vs. state policy

IRS Environment
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• Crypto Currency – 1031 Changes / Personal Property Treatment / 

Omissions

• State Tax Deductions / Charitable Deductions

• Placed into Service Dates

• Aircraft

• Qualified Property

• Accumulated Earnings Tax (lower corporate tax rate)

• Section 199A – Reasonable Compensation Amounts (Wage Allocation)

• Foreign Bank Account and Foreign Informational Reporting (still?)

• CARES Act

• NOL Carryforward/Carryback (recall 2008/2009) and interrelation with 

Section 199A

• Potential Abuses of COVID-19 Relief

IRS – Potential Areas of Controversy
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• IRC Section 7345 – Fixing America’s Surface 

Transportation Act (FAST Act) (2015)

• Taxpayers who owe more than $50,000

• The IRS can certify seriously delinquent taxpayer 

debt

• Revocation or denial of passports.

• If not in an installment agreement or compromise 

(or a pending CDP appeal)

• Generally on hold with People First Initiative

IRS Collections – Passport Revocations

20



Duty of the Professional and Best Practices



• “Attorneys and accountants should be the 

pillars of our system of taxation, not the 

architects of its circumvention” – Former IRS 

Commissioner Mark Everson, March 18, 2003

• “The more we can work with you to help you 

and your clients get it right, the less time we 

need to spend dealing with problems after the 

fact.” - IRS Commissioner Doug Shulman, May 9, 

2008

Duty of the Tax Professional
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• Clearly communicate with clients and IRS.

• Establish relevant facts, evaluate reasonableness of

assumptions or representations, apply relevant legal

authorities in arriving at a conclusion supported by

the law and the facts.

• Advise the client re potential penalties.

• Act fairly and with integrity in dealings with the IRS.

YOUR  REPUTATION  COUNTS !

BEST PRACTICES
CIR 230 §10.33
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Practical Representation Advice



• Respond timely - by the date requested
• Use the response forms/envelopes IRS provided
• Write clear, simple and concise responses
• Securely staple attachments
• Include a copy of your POA . . . again and again
• Separate envelopes for different years/clients
• Certified mail for time sensitive responses
• Cite to IRS Pubs with copy of relevant page
• Online IRS Transcript Delivery System (TDS)

― Return transcript – line items from return
― Account transcript – payments, assessments, adjustments
― Record of Account – combination of line items and adjustments

• NEVER file original returns with the agent

Practical Representation Advice
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• Maintain timely communications with the agent 
and the client – confirm statements in writing

• Know your case and your client
• Taxpayers should not meet directly with agents 
• Maintain copies of all documents provided
• Do your due diligence
• Remain professional with the appearance of 

cooperation at all times
• Be aware of relevant privileges
• Be cautious in extending the statute of limitations
• Conclude the examination ASAP 
Prepare, prepare, and then . . . prepare some more!

Practical Representation Advice
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Pre-Audit Considerations



• Complete IRS Authorization Form 
― Form 2848, Power of Attorney 

• Review large, unusual or questionable return items

• Review returns of all related entities and taxpayers

• Review returns for other tax years
― Pattern of errors? (3-year review)

• Review all related State and local returns

• Were related returns internally prepared? 

• Review prior examination reports, if any

• Sensitive Issues? 
― Schedule C taxpayer

― Cash intensive business

TAXPAYER REPRESENTATION 
Pre-Audit Considerations
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• Identify all potentially applicable privileges.

• Evaluate internal controls that might support the    accuracy 

of return information - if strong, let 'em know! 

• Reconciliation of bank deposits?
― 14 months of deposits

― Consider pre-filing analysis

• Taxpayer History Questionnaire.
― Source of cash evident?

― Expenditures analysis

• Meet and discuss your review of all relevant information with 

the taxpayer before the audit begins.

TAXPAYER REPRESENTATION 
Pre-Audit Considerations

29



The Audit – Interviews, Indirect Methods, 
Penalties, Waiver of Statute of Limitations 

and QARs



￭ ￭ GOAL: EARLY RESOLUTION !  ￭ ￭

• Humanize the audit process
― Cooperate with the examiner in a timely manner 

― The audit is not intended as an adversarial process

• Avoid misleading information
― Do your homework before providing information to the examiner – they 

have a right to believe you verified accuracy of information provided

• Document control 
― Make duplicate copies of all documents provided

TAXPAYER REPRESENTATION 
The Audit
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￭ ￭ INTERVIEWS – TAXPAYER & PREPARER!  ￭ ￭

• Written questions in advance?

• Timing? (Near end of the audit)

• Place? (Where is TP comfortable?)

• IRS interview techniques  
― Maintain appearance of cooperation

― Act dumb

― Be personable but persistent

― Use appropriate small talk

― Ask for clarity if you don’t understand the question

TAXPAYER REPRESENTATION 
The Audit
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• Anticipate tours of the business sites
― Knowledgeable individuals present

― Explain business practices

― Should not disrupt business operations

• Information Document Request (IDR)
― Timely, narrative responses

― Summons – have there been reasonable responses to the 

IDRs?

• Extensions of the Statute of Limitations
― How much time is reasonable?

― Request restricted extension?

TAXPAYER REPRESENTATION 
The Audit
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￭ ￭ Indirect Methods of Determining Income ￭ ￭

• Unexplained bank deposit analysis
― 14 months divided by 14 times 12

― Always, always, always . . .

• Expenditures exceed known financial resources 
― Cash hoard?

• Unexplained increases in net worth

• Mark-Up analysis

TAXPAYER REPRESENTATION 
The Audit 
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PENALTIES 
• IRC §6664(c ) - No accuracy-related (IRC  §6662) penalty if there was reasonable cause 

and that the taxpayer acted in good faith 

• See Treas Reg §§1.6664-4(a) and 1.6662-3

• First Time Abate – IRM 20.1.1.3.6.1 

― No prior penalties assessed (except the Estimated Tax Penalty) for previous 3 

years

― Full abatement of Failure to File (FTF), Failure to Pay (FTP), and Failure to Deposit 

(FTD) penalties

• Reasonable cause – reliance – good faith or “too good to be true”? See IRS PENALTY 

HANDBOOK - IRM 20.1.1  / Reg. 1.6664-4(a) 

• Disclosure Statement 

― Form 8275 / 8275-R; See also Rev. Proc. 2016-13 

― Don’t get cute!

• Whistleblower Rewards - IRC §7623 -Watch the “Exes”! 

― Financial mercenaries are everywhere!

― Up to 30% of IRS recovery of collected taxes, interest and penalties

TAXPAYER REPRESENTATION
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• Penalties – Reasonable Cause
― Established if the taxpayer exercised “ordinary business care and 

prudence,” but due to circumstances beyond the taxpayer’s control, 

they were unable to comply 

― What happened and when did it happen? 

― During the relevant period what facts and circumstances prevented the 

taxpayer from complying with the law? 

― How did the facts and circumstances result in the taxpayer not 

complying? 

― How did the taxpayer handle the remainder of their personal and 

business affairs during this time? 

― Once the facts and circumstances changed, what attempt did the 

taxpayer make to comply?

― Timing of responses to IRS? 

TAXPAYER REPRESENTATION
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• Penalties – Reliance
― “When an accountant or attorney advises a taxpayer on a matter of tax law,

such as whether a liability exists, it is reasonable for the taxpayer to rely on that

advice. Most taxpayers are not competent to discern error in the substantive

advice of an accountant or attorney. To require the taxpayer to challenge the

attorney, to seek a "second opinion," or to try to monitor counsel on the

provisions of the Code himself would nullify the very purpose of seeking the

advice of a presumed expert in the first place (citations omitted). ‘Ordinary

business care and prudence’ do not demand such actions” United States v.

Boyle, 469 U.S. 241, 251 (1985); Henry v. Comm., 170 F. 3d 1217, 1220 (9th Cir.

1999).

― Was the advice “too good to be true”?

― Was the reliance “in good faith”?

― Did the advisor know all relevant facts?

― Was the advisor competent to render the advice provided?

TAXPAYER REPRESENTATION
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• IRS Memorandum re Valuations & Appraisals (08/09) 

― “During the related tax examination, examiners will inquire, as 

warranted, to develop facts and circumstances to determine whether or 

not an IRC section 6695A appraiser penalty case should be opened”

• IRS Memorandum “Interim Guidance on Return Preparer Penalty 

Procedures for Estate and Gift Tax Preparer Penalty Cases” (03/11) 

― “The purpose of proposing and assessing penalties on return preparers 

is to encourage accountability, affect behavior, and increase voluntary 

compliance

― When examining a return prepared by a tax return preparer, it is an 

estate tax attorney's responsibility to ensure that sections 6694 and 

6695 of the Code were followed

― “If the provisions are not followed, it is the estate tax attorney's 

responsibility to assert the penalties in appropriate instances”

IRS PENALTY PROCEDURES
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• Standards of Conduct to Avoid §6694 Penalty

―Disclosed - Reasonable Basis Standard

―Undisclosed – Substantial Authority Standard

―Tax Shelters – More Likely Than Not Standard

• Adequate Disclosure - Don’t Be Cute! 

―Form 8275, Form 8275-R, or Rev. Proc. 2011-13

• Reasonable Cause and Good Faith Exception

―Too Good To Be True?

PREPARER PENALTIES 
IRC §6694 
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• Think “Substantial Authority”

• Think Disclosure – Form 8275

• Tax Advice is Sufficient for IRC §6694

• Document Your Advice in Writing

• Limit the Nature and Scope of Services to be Provided 

in the Engagement Letter

IRC §6694 RECOMMENDATIONS 
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• Establish a System of Checklists for Advice …and 

Follow the System.

• Use Your Best Judgment … a Tax Return is Not an 

Offer to Negotiate with the Government.

• Your Client is Not Your Friend! …If You Need a Friend, 

Get a Dog! 

Can you predict how will IRC §6694 be enforced ?

Feel Lucky?

IRC §6694 RECOMMENDATIONS 
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The Audit –

￭ ￭ Badges of Fraud ￭ ￭

Internal Revenue Manual (IRM) 25.1.6.3
• Conduct during the examination – evasive?

• Implausible or inconsistent explanations

• “Pattern” of errors

• Inadequate / multiple sets of books & records

• Misrepresentations – taxpayer or representative, diversion or omission

• Income omissions – specific items, sources or large amounts

• False invoices, deductions, documents

• Concealment of assets

• Check cashing, dealing in cash, etc.

TAXPAYER REPRESENTATION
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• Waiving Applicable Statute of Limitations
― Form 872 – Consent to Extend the Time to Assess Tax – to a

specific date

― Form 872 – A (Special Consent to Extend the Time to Assess 

Tax) – Indefinite extension until 90 days after either party 

mails Form 872-T to the other or IRS mails a Notice of 

Deficiency  

― Restricted - can restrict extension to certain potential 

adjustments or years (request restriction if IRS has had 

sufficient opportunity to review other potential issues)

TAXPAYER REPRESENTATION
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• Timely filed amended return may reduce or eliminate
accuracy-related penalties – but no automatic impact
on civil fraud penalty

• The “amount shown as the tax by the taxpayer on his
return” includes an amount shown as additional tax
on a QAR

• Except that such amount is not included if it relates to
a fraudulent position on the original return

QUALIFIED AMENDED RETURNS
Treasury Regulation § 6664-2(c)(3)
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• Circular 230 Guideposts:

― 10.20(a)(1) - Promptly submit records (unless you believe in

good faith that a privilege applies)

― 10.20(a)(2) - If you or the client do not have the records,

notify the IRS who does. Also, make reasonable inquiries.

― 10.51(a)(4) - Do not give false or misleading information.

― 10.22 - Diligence as to accuracy (including oral or written

representations).

― 10.33(a)(4) - Act fairly and with integrity.

Due Diligence and the IDR Process
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• Responding to IDRs

―Written responses versus inspection of documents

―Historic documents versus documents prepared for

examination

―Whether to provide solely documents or also

detailed narratives and explanations

Due Diligence and the IDR Process
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• Difficult IDR Questions / Problematic Documents

―Read and re-read requests

―Responsiveness and relevance

―Scope of the Audit

―Assert appropriate privileges

―Attorney/Client Privilege & Work Product

―Preparer Privileges

―Appropriate Redaction (i.e. legal invoices)

―Prepare for Summons and Summons Enforcement

Due Diligence and the IDR Process
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• “Based on the information we now have available and 

our discussions with you, we believe the proposed 

adjustment listed below should be included in the 

revenue agent's report.”

• “[I]f you have additional information that would alter 

or reverse this proposal, please furnish this 

information as soon as possible.”

• IRS Form 5701

NOTICES OF PROPOSED ADJUSTMENT
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• Reasons Provided for the Proposed Adjustment

• Separate NOPA for Each Issue (including penalties)

• Agree / Agree in Part / Disagree
― Substantive Response or just “Disagree”

• Check the Box for Consideration of Fast Track 

Settlement

NOTICES OF PROPOSED ADJUSTMENT
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5 U.S.C. § 552   (See irs.gov “FOIA” for filing address)
Request the Examination Division Administrative File for the audit.  This 

information should include any worksheets, workpapers, notes, emails, 

documents, memoranda, computations and other materials prepared or 

accumulated relative to this examination by employees of the Internal Revenue 

Service, any other governmental agency, or otherwise, including internal 

documents, memoranda, memoranda of all interviews of persons regarding 

the individual income tax liabilities of the taxpayer, copies of all statements 

(sworn or otherwise) given by individuals in connection with the investigation 

of the individual income tax liabilities of the taxpayer, Case Activity record, 

written reports and recommendations concerning the proposed assessment of 

additional tax and penalties and any other information that is related to the 

determinations by the Internal Revenue Service set forth in the Revenue 

Agents Report  (30 Day Letter) dated 

FREEDOM OF INFORMATION ACT REQUESTS
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5 U.S.C. § 552
• A list of any information and documents maintained electronically 

identifying each document by subject matter and format (i.e., tape, disk, 

etc.)

• Any and all files relative to this audit that include information and 

documents obtained pursuant to summonses issued to third parties which 

are not otherwise included in the Administrative File

• Any and all files relative to this audit that may have been prepared by 

independent consultants, international examiners, economists, engineers, 

and any other  specialists assigned to this case which are not otherwise 

included in the Administrative File

FREEDOM OF INFORMATION ACT REQUESTS
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5 U.S.C. § 552
• Any and all files, notes, correspondence, memoranda, or e-

mails reflecting discussions or comments by any Internal 

Revenue Service employee or representative [including, but 

not limited to the agents immediate supervisor(s)]with and 

from the agent assigned to audit the taxpayer for tax years 

20___, 20___, and 20___ relating to the taxpayer or the 

taxpayer’s purported representative(s)

• A list or record of “persons contacted” as required by Internal 

Revenue Code § 7602(c)(2)

FREEDOM OF INFORMATION ACT REQUESTS
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5 U.S.C. § 552
We have determined that the information requested is not exempt under disclosure laws, is not a 

classified document, is not a protected internal communication, is not protected by “privacy”, and 

is not a “protected investigative record” within the meaning of the California Public Records Act 

and/or the Freedom of Information Act.  If any material is deemed to be exempt, we hereby 

request a detailed statement of the portion deleted or withheld, a full statement of the reasons for 

the refusal or access, and specific citations or statutory authority for the denial. Specifically, if the 

Disclosure Section determines an exemption applies to some or all of the requested information, 

we request that a Privilege Log be provided in the form of a Vaughn Index.   In Vaughn v. Rosen, 

484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974), the court rejected an agency's 

conclusory affidavit stating that requested FOIA documents were subject to exemption. Id. at 828. 

"A Vaughn Index must: (1) identify each document withheld; (2) state the statutory exemption 

claimed; and (3) explain how disclosure would damage the interests protected by the claimed 

exemption." Citizens Comm'n on Human Rights v. FDA, 45 F.3d 1325, 1326 n.1 (9th Cir. 1995). A 

Vaughn Index " 'permit[s] the court system effectively and efficiently to evaluate the factual nature 

of disputed information.' " John Doe Agency v. John Doe Corp., 493 U.S. 146, 149 n.2 (1989) 

(quoting Vaughn, 484 F.2d at 826). With a Vaughn Index we will have the means to adequately 

assess if any claimed exemptions have merit thereby avoiding potentially costly litigation to seek 

such item 

FREEDOM OF INFORMATION ACT REQUESTS
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• Timely filed amended return may reduce or eliminate 

accuracy-related penalties – BUT no automatic impact on civil 

fraud penalty

• The “amount shown as the tax by the taxpayer on his return” 

includes an amount shown as additional tax on a QAR

• Except that such amount is not included if it relates to a 

fraudulent position on the original return

QUALIFIED AMENDED RETURNS
Treasury Regulation § 6664-2(c)(2) - (4) 
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Wealth Squad IDR as an IRS 
Information Source



• Unified, holistic look at the entire web of business entities

controlled by a high wealth individual to better understand the

entire economic picture of the entire and to assess the tax

compliance of that overall enterprise.

• Enterprise analysis of related trusts, private foundations, flow

thru entities, real estate investments, privately held

corporations, etc.

• Exam teams comprised of flow-through specialists,

international examiners, economists to identify economic

trends, appraisal experts to advise on valuation issues, and

technical advisors to provide industry or specialized tax

expertise.

Global High Wealth Industry Group
aka the “Wealth Squad” 
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• Reconcile all adjustments to all original and amended returns

and explain each adjustment.

• Identify all sources of your income, including who paid it and

how it was paid.

• Identify all of your assets, tangible or intangible, owned

directly or indirectly, inside and outside the U.S.

• Identify all liabilities owed, directly or indirectly, by you or any

entity you controlled, domestic or foreign.

• Identify all assets transferred and/or sold to your children or

other relatives.

Wealth Squad 
Information Document Requests (IDR) for year(s) under examination
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• Provide complete copies of the tax preparation workpapers, including

adjusting trial balances, tax mappings, and closing adjustments used to

prepare your return.

• Provide copies of all tax opinions received impacting any return under

examination.

• For any assets (tangible or intangible) you sold or transferred from the

U.S. to any foreign person or entity or vice versa, indicate each asset sold

or transferred, the value at the time of sale or transfer, and describe how

the value was determined. Provide copies of any appraisal or reports

received that indicate how the value was determined.

• Identify any properties that you directly or indirectly leased or rented.

Wealth Squad IDR
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• Provide copies of all organizational charts (including all tax

organizational charts) of any related entity.

• Identify any asset transferred and/or sold utilizing estate

planning to reduce potential estate tax obligations, including

Family Limited Partnerships (FLPs), Living Trust Agreements,

Grantor Retained Annuity Trusts (GRATs), Private Foundations

(PFs), Community Foundations (CFs), Donor Advised Funds

(DAFs), Qualified Personal Residence Trusts (QPRTs), Charitable

Remainder Trusts (CRATs) and/or Intentionally Defective

Grantor Trusts (IDGTs).

Wealth Squad IDR
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• Detail any fees you paid with regard to tax or estate

planning including the amount paid, provider who

received the fee, description of the planning that was

done for the fee, whether a confidentiality agreement

was signed, and copies of any marketing materials

received with regard to the planning.

• Indicate whether you had an interest or signatory

authority over a foreign financial account with assets

in excess of $10,000 and provide copies of FBARs.

Wealth Squad IDR
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• Generally no new examinations unless the statute of

limitations is expiring

• Work initiated by taxpayers (voluntary disclosures,

refund claims)

• Tax Court Petition Deadline

― July 15, 2020

• 30 days for IRS Time Sensitive IRS Actions

― Notice of demand, bringing suit)

― 26 CFR Section 301.7508A-1

IRS Exams – COVID-19 Considerations
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• Open audits continuing

― Revenue Agent logistics (access to files), personal leave

• Suspension of LB&I IDR enforcement, case by case

• Specific campaigns

― Conservation easements

― Microcaptive insurance (Letter 6336)

IRS Exams – COVID-19 Considerations
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• Digital Signatures (even Forms 872)

― Acceptance of Digital Signatures that use encryption techniques to 

provide proof of original and unmodified documentation 

― tiff, jpg, jpeg, pdf, Microsoft Office suite, or Zip (pdf with e-fax).

― Taxpayer/Representative must include a statement

― The attached [name of document] includes [name of taxpayer]'s valid 

signature and the taxpayer intends to transmit the attached document 

to the IRS." 

― [Name of taxpayer] consents to sending/receiving [name of documents]   

― Varying levels of consent with Revenue Agents

― Revenue Agents and Appeals Officers permitted to receive and send 

documents via email in certain circumstances (efax still preferred)

IRS Exams – COVID-19 Considerations
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Foreign Accounts and 
Assets – FBAR Overview



• Historical reasons

• War and persecution

• Families with international presence

• Americans living overseas for a time

• American business interests

• Inheritance, gifts

• Diversification

• Tax Cheats (sometimes referred to as “clients”) . . . 

FOREIGN ACCOUNTS & ASSETS
Who Has Money Abroad?
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• A United States person must file an FBAR
if that person has:
―A financial interest in;
―Signature authority over; or
―Any other authority over any financial

account(s) in a foreign country if their
aggregate value exceeds $10,000 at any time
during the calendar year

FBAR  OVERVIEW 

Who Must File?
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• FBAR -- penalties up to 50% of account balances per year

for willful failure to file

― Six year statute of limitations, even for non-filers

― Non-willful penalties – warning or $10,000/per account

― Need to reduce to judgment to enforce collection

― Mitigation guidelines for smaller accounts in IRM

• Definition of Willfulness

―Williams, McBride, Zwerner & Moore broaden the test

• What did the return preparer know?

• Was the box on Sch. B, Line 7 checked “no”?

• Badges of fraud – concealment, tax loss, etc.

FBAR  OVERVIEW 

Sanctions - Civil Penalties 
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Options for Taxpayers with Undisclosed 
Foreign Financial Accounts and Assets



• 2014 Offshore Voluntary Disclosure Program

• Streamlined Domestic Offshore Procedures

• Streamlined Foreign Offshore Procedures

• Delinquent FBAR Submission Procedures

• Delinquent International Information Return 

Submission Procedures

• Prospective Compliance Only

OPTIONS FOR TAXPAYERS WITH 
UNDISCLOSED FOREIGN ASSETS
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• No sunset date - subject to change at any time

• 8 Years Amended returns (for which the due date has 
passed) 

• 8 Years FBARs

• Pre-clearance Check and IRS Criminal Investigation 
Division screening

• Penalties 

• Accuracy-Related Penalties 

• Delinquency Penalties (If appropriate)

• Misc. Title 26 Offshore Penalty equal to 27.5% of 
highest balance (or 50% for listed banks).

2014 OFFSHORE VOLUNTARY DISCLOSURE PROGRAM
IR-2014-73 (June 18, 2014)
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• Offshore Voluntary Disclosure Letter (Form 14457) and 

• Attachment to Voluntary Disclosure Letter (Form 
14454)

• Foreign Account and Asset Statement (Form 14452)

• Penalty Computation worksheet (Form 14453)

2014 OFFSHORE VOLUNTARY DISCLOSURE PROGRAM 
Submission Documents (OVDP FAQ #25)
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• Is OVDP appropriate for the client?
• Carefully advise client on the cost and breadth of 

program
• Consider alternatives
• Willful facts, criminal exposure & penalty exposure 

• Foreign Financial Facilitator List  - FAQ #7.2
• Carefully review the list and advise client

• Consider ways to reduce the penalty within OVDP
• Non-income producing assets
• Non-US Owner Portion of Assets
• FAQ #50

OVDP Main Considerations
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• For each of the most recent 3 years for which the U.S. tax return
due date has passed,
• File amended tax returns
• File all required information returns (e.g., Forms 3520,

3520-A, 5471, 5472, 8938, 926, and 8621)

• For each of the most recent 6 years for which the FBAR due
date has passed, file any delinquent FBARs

• Pay the full amount of tax, interest and a 5% miscellaneous
offshore penalty (based on highest aggregate year end
balance/value of foreign financial assets

• Non-Willful Certification (See Next Slide)

Streamlined Filing Compliance Procedures 
Resident Procedures
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• Complete and sign a Certification by U.S. Person Residing in the
U.S. certifying, under penalties of perjury:

―Eligible for the Streamlined Domestic Offshore Procedures

―That failure to report all income, pay all tax, and submit all
required information returns, including FBARs, resulted from
non-willful conduct; and

• The 5% misc. offshore penalty amount is accurate

• Use Form 14654

Streamlined Filing Compliance Procedures
Resident Procedures (Cont.)
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• For each of the most recent 3 years for which the U.S. tax return
due date has passed,

― File amended tax returns

― File all required information returns (e.g., Forms 3520, 3520-
A, 5471, 5472, 8938, 926, and 8621)

• For each of the most recent 6 years for which the FBAR due date
has passed, file any delinquent FBARs

• Pay the full amount of tax and interest due when submitting the
foregoing delinquent or amended returns.

― No 5% Penalty

• Non-Willful Certification (See Next Slide)

Streamlined Filing Compliance Procedures Non-
Resident Procedures
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• U.S. Persons - In any one or more of the most recent three
years for which the U.S. tax return due date has passed, the
person did not have:
― A U.S. abode and
― The individual was physically outside the United States for

at least 330 full days

• Joint Return Filers - both spouses must meet the applicable
non-residency requirement

Streamlined Filing Compliance Procedures Non-
Resident Defined
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• Complete and sign a Certification by U.S. Person Residing
outside the U.S. certifying, under penalties of perjury:
― Eligible for the Streamlined Foreign Offshore Procedures
― That failure to report all income, pay all tax, and submit all

required information returns, including FBARs, resulted
from nonwillful conduct; and

― That person was physically outside the US for at least 330
full days for one of the Streamline years.

• Use Form 14653

Streamlined Filing Compliance Procedures Non-
Resident Procedures
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• Is streamlined appropriate for the client?
― Should he be signing the certification?
― Willful facts, criminal exposure & penalty exposure 

• Is there some imminent threat?
― Turnover of information to the US
― Disgruntled Spouse or Business Associate 
― No Pre-clearance check?

• Appropriate communication re: risk?

Streamlined Main Considerations
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• Delinquent v. Amended Returns

― Cannot do Streamline Domestic for Non-Filers

• Non-Willful Considerations

― Case law

― Willful blindness standard  

― Was failure to report due to “negligence, 
inadvertence, or mistake” or a “good faith 
misunderstanding” of law. 

Streamlined Main Considerations
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• Guidance on willfulness

― IRM examples of willful (IRM 4.26.16.4.5.3.8)

― Chief Counsel Office Memorandum (CCA 200603026)

― Judicial considerations

▪ U.S. v. Williams

489 Fed. App. 655 (4th Cir., 2012)

▪ U.S. v. McBride

908 F. Supp. 2d 1186 (U.S. Dist. Ct. of Utah, Cent. Div., 2012

▪ U.S. v. Zwerner

Case No. 13-22082-CIV, Feb. 18, 2014 (S.D. Florida)

▪ U.S. v. Moore

Case No. C13-2063RAJ (W.D. Washington)

▪ U.S. v. Bohanec

Case No. 2:15-CV-4347 DDP

WILLFULNESS
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• Was there knowledge of a reporting requirement?

• Was there a conscious choice not to file the FBAR?

• How does someone provide the requisite “specific reasons”
confirming that they did not know of the FBAR filing requirements?

• Was there a conscious effort to avoid learning about the FBAR
reporting and recordkeeping requirements - “Willful Blindness” ?

• Was the account disclosed to the preparer? Did the preparer ask?
Was the preparer qualified? Was the preparer paid?

• Source of funds held in the foreign account – inherited/gift vs
unreported income

Willfulness Considerations
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• Account funds used as collateral for loans?

• Account activity – deposits and withdrawals, debit cards, cash, etc.

• Transfers to other foreign institutions? Is account closed?

• U.S. passport used to open the account (dual citizens)?

• Reasons account not held in name of the TP

• Indications of intention to conceal existence of the account - title to the
account in a Lichtenstein foundation, Panamanian corporation, shell
offshore entity, trust or nominee (including under a numbered, fictitious
name or alias) or similar entity?

• Advised to open the account by professional advisor or others

• “Hold mail” instructions to bank? Fee paid for hold mail service?

• Is the bank in a historical “tax haven” country? Any business or historical
connection with country?

• Account originally was opened by TP or others on behalf of TP?

• Claim of mere signatory authority vs. beneficial/financial interest

• Form W-9 not provided to foreign financial institution

• Frequency of meetings and correspondence with account representatives

Willfulness Considerations (Cont.)
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• Previously filed FBARs? Previously filed FBARs but omitted
account(s)

• Previously reported income from foreign account?

• Perceived degree of financial / business sophistication and
education of the taxpayer

• US filing/reporting compliance history? Foreign compliance history?

• Action taken upon discovery of duty to file/report?

• Received advice not to file/report to the US?

• Stated reason for non-filing/reporting?

• Birthplace? Non-US resident? How/why US Citizenship obtained?

• Physical and mental health of TP

• Further questions often lay within the responses to each of the 
foregoing questions   

Willfulness Considerations (Cont.)
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• Taxpayers who do not need the OVDP or the Streamlined AND:

― Have reasonable cause for not timely filing the FBAR,

― Not under a civil examination or a criminal investigation by the IRS, and

― Not already been contacted by the IRS about the delinquent FBARs

• Should electronically file the delinquent FBARs and include a
statement explaining why the FBARs are filed late

• No Penalty will be applied for the failure to file the delinquent
FBARs:

― If taxpayer properly reported on U.S. tax returns

― Paid all tax on, the income from the foreign financial accounts
reported on the delinquent FBARs

― Has reasonable cause

• May be selected for audit through the existing audit selection
processes

Delinquent FBAR Submission Procedures
(Updated 10/09/14)
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• Taxpayers who do not need OVDP or Streamlined Procedures AND:

- Have reasonable cause for not timely filing the information return

- Not under a civil examination or a criminal investigation by the IRS,

- Not already been contacted by the IRS

• File the delinquent information returns with a statement of all facts
establishing reasonable cause for the failure to file

- Forms 3520 and 3520-A - File According to Instructions

- All other delinquent international information returns (5471’s, etc.) -
Attach to an amended return and filed according to the instructions for
amended return

• May be selected for audit through the existing audit selection processes
that are in place for any tax or information returns

• May have some unreported income (FAQ#1 – Oct 8, 2014)

Delinquent International Information Return Submission Procedures
(Updated 10/09/14)

86



• FBAR Procedure

― Reasonable cause statement limited to 750 
characters

• May have some unreported income. 

― FAQ #1

• Is the delinquent filing procedure a better option than 
Streamline?

― Non-Residents 

― Those wanting a bit more protection   

Delinquent Filing Procedures
Main Considerations
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• Exams for Foreign Asset Owners

• Appeals from Exams for Foreign Asset Owners

• Opt Outs/Removals from OVDP

• Transitional Relief Requests from OVDP

• Declinations from OVDP

• Criminal Cases

Related Considerations
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• Applicable to non-OVDP / Streamlined Procedures 

cases

• Examiners to use “best judgment”

• Willful penalties mostly limited to 50%, single year 

(not to exceed 100% of high account value)

• Non-willful penalties mostly limited to $10,000 per 

open year, regardless of number of unreported 

accounts

• Counsel review is no longer needed for non-willful 

penalty

New IRS Interim Guidance re FBAR Penalties
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• Taxpayers with previously undisclosed interests in foreign financial
accounts MUST get into compliance -

― If unreported tax incidental & strong reasonable cause – consider delinquent
FBAR or international information return procedures

― If unreported tax a bit more than incidental & not strong on reasonable
cause-consider OVDP or Streamlined procedures

• Waiting to determine whether civil penalties will be more reasonable is not
a viable option

• Civil penalties may not seem reasonable – but will likely be less than if the
taxpayer is contacted by IRS before coming into compliance

• Criminal prosecutions of taxpayers previously undisclosed interests in
foreign financial accounts and assets will continue

OFFSHORE VOLUNTARY DISCLOSURES
Now What?
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• The vast majority of 50,000+ taxpayers participating in the
2009, 2011, 2012 and 2014+ IRS Offshore Voluntary Disclosure
programs previously filed returns prepared by preparers –
preparers the IRS might believe were complicit in the non-
compliance or possibly less than diligent in preparing the
original returns

• Practitioners must exercise due diligence re preparation of
returns and documents and in determining the correctness of
representations to the client and to the IRS – CIR 230 §10.22

OFFSHORE VOLUNTARY DISCLOSURES
Now What?
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Form 8300 – Reporting Cash Payments
Over $10,000



• Reportable transactions include, but are not limited
to:
― Escrow arrangements
― Debt payments
― Expense reimbursements
― Sale of goods/services, real estate, tangibles and intangibles
― Rent receipts
― Exchange of cash for other cash

Form 8300 - Reporting Cash Payments Over $10,000 in a 
Trade or Business
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• Report payments if all of the following criteria are
met:
―Amount of cash exceeds $10,000
―Received in the ordinary course of a trade or

business
―Received in a single transaction or in related

transactions as:
―Lump sum exceeding $10,000, or
―Installment payments exceeding $10,000 within 12

months of the initial payment

Form 8300 - Reporting Cash Payments Over 
$10,000 in a Trade or Business
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• “Cash” includes:
―Coins and currency of the U.S. or a foreign country
―Cashiers checks, traveler’s checks, bank drafts and 

money orders if:
―Customer is trying to avoid filing of Form 8300,
―Involves retail sale of consumer durable for personal use 

expected to last more than one year and has a sales 
price exceeding $10,000

―Collectibles such as artwork, rug, stamp or coin, or
―Travel or entertainment if total sales price of all items 

(airfare, hotel, etc.) exceeds $10,000

Form 8300 - Reporting Cash Payments Over $10,000 in a 
Trade or Business
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• “Cash”does not include:
―Personal checks drawn on the account of the writer
―Cashiers checks, traveler’s checks, bank drafts and 

money orders with a face value exceeding $10,000
―If the customer uses currency to purchase a monetary 

instrument the financial institution is required to report 
the transaction on  FinCEN Form 104 – Currency 
Transaction Report

Form 8300 - Reporting Cash Payments Over $10,000 in a 
Trade or Business
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• “Related transactions” –
― Occur within 24-hour period
― Or if business knows, or has reason to know, that each is a 

series of connected transactions

• File Form 8300 within 15 days after payment 
received
― If the initial payment is less than $10,000 the Form 8300 is 

due 15 days after receipt of later payment made within one 
year which causes all related payments to exceed $10,000

Form 8300 - Reporting Cash Payments Over $10,000 in a 
Trade or Business
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• Written statement required to be provided to the customer
by January 31 of next calendar year indicating –
― Name, address and contact person for seller’s business
― Amount of reportable cash received within 12-month

period
― Seller is reporting the information to the IRS

• Form 8300 and the written statement are required to be
retained for 5 years

• Potential civil penalties and criminal sanctions for
noncompliance

Form 8300 - Reporting Cash Payments Over $10,000 in a 
Trade or Business
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Voluntary Worker Classification
Settlement Program



• TO BE ELIGIBLE

• Consistently have treated the workers in the past as 

nonemployees 

• Filed all required Forms 1099 for the workers for the previous 

three years 

• Not currently be under employment tax audit by the IRS, the 

Department of Labor or a state agency concerning the 

classification of these workers 

• File Form 8952, Application for Voluntary Classification 

Settlement Program, at least 60 days before they want to begin 

treating the workers as employees

Voluntary Worker Classification Settlement Program
IRS Announcement 2012-45
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• Workers to be treated as employees prospectively

• Pay 10% of the employment tax liability that would have been due on

compensation paid to the workers for the most recent tax year,

determined under the reduced Section 3509(a) employment tax rate

– which is approximately 1% of compensation paid to reclassified

workers

• No interest or penalties

• Not subject to employment tax audit with respect to the worker

classification of the workers being reclassified under the VCSP for

prior years

Voluntary Worker Classification Settlement Program
EFFECT OF VCSP
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• 20 Common Law Factors re Worker Classification Status
― Rev. Rul. 87-41, 1987-1 C.B. 296.

• Section 530 (a) of the 1978 Act, as amended by Section 269(c)

of the Tax Equity and Fiscal Responsibility Act of 1982, 1982-2

C.E. 462, 536
― Reporting Consistency - “all federal tax returns (including information

returns) required to be filed by the employer with respect to the worker

for the period are filed on a basis consistent with the taxpayer's

treatment of the worker as not being an employee.

― Substantive Consistency Rule - the employer (and any predecessor) has

not treated any worker holding a substantially similar position as an

employee for purposes of the employment taxes Not subject to

employment tax audit re worker classification of the workers for prior

years.

VCSP - Issues re Worker Classification
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• Code Section 6205 allows employers to make adjustments to

returns without interest until the last day for filing the return

for the quarter in which the error was ascertained

• Revenue Ruling 75-464 clarifies that employers can still make

interest-free adjustments where the underpayment is

discovered during an audit or examination – the employment

taxes can be paid free of interest if paid when the employer

signs an “Agreement to Adjustment and Collection of

Additional Tax”, Form 2504

VCSP - Issues re Worker Classification
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Code Section 7436 provides the Tax Court with

jurisdiction to review determinations by the IRS that

workers are employees for purposes of subtitle C of the

Code, or that the organization for which services are

performed is not entitled to relief from employment

taxes under Section 530 - the determination must

involve an actual controversy and be made as part of an

examination

VCSP - Issues re Worker Classification
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When Problems are Likely to
Occur in a Tax Practice



• Inappropriate reliance on:

― Information provided by the taxpayer

― Unreasonable factual assumptions 

―Did you act in good faith?

― Positions in returns prepared by others 

• Inability to control client expectations

― Objective view of the facts

― Overly aggressive clients

― Professional relationship compromised

― Failure to limit nature and scope of your representation . . . 

in writing

When Problems are Likely to Occur 
in a Tax Practice
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• Lack of diligence in representation, pre and during the audit

― Failure to inquire re additional facts

― Failure to discover contrary legal authorities

― Failure to adequately prepare - review large, unusual or 

questionable items in the return, prior year returns

― Review potentially applicable IRS Audit Technique 

Guidelines (ATG)

― Failure to identify sensitive issues or “patterns” over 

multiple years

• Failure to cooperate with the examiner in a timely manner

― Audit need not be an adversarial process

― Maintain appearance of reasonableness throughout

When Problems are Likely to Occur 
in a Tax Practice
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• Lack competence to handle representation

• Conflicts of Interest

― Inadequate new client review procedures

― Knowing and intelligent conflict waiver?

• Failure to inquire re foreign asset reporting requirements 

(FBAR, Form 8938, etc.)

― If in doubt, recommend filing ?

― April 15, with automatic six-month extension to October 15, for tax 

years beginning after 12/31/2015

― Potential FBAR civil penalties of (i) $10,000 per year for non-willful 

violations, or (ii) Up to 50% of the aggregate account value, per year, for 

willful violations

When Problems are Likely to Occur 
in a Tax Practice
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• Inadequate return disclosures – Don’t be cute!

― Form 8275 / 8275-R, Rev Proc 2016-13 

• Remote relationship with client

― Meet in person (“make eye contact”) when asking important questions 

re return preparation or pre-examination

• Termination of client relationship

― Failure to return client records and documents

― Failure to terminate IRS authorization

• “Tax season” deadline - pressure to file return

― Rush to prepare returns - intention to amend later when additional 

information is available . . . but fail to amend return

When Problems are Likely to Occur 
in a Tax Practice
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• Interviews of the Taxpayer or Return Preparer
― If, when, where, scope / limitations?

• Inadequate internal office supervision

• Failure to assert potential privileges

• Unauthorized disclosure of return information

― IRC §7216

• Preparer filing non-compliance

When Problems are Likely to Occur 
in a Tax Practice
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Return preparers who “knowingly or recklessly” 
make “unauthorized disclosures or use” of 
“information furnished in connection with the 
preparation of an income tax return” are subject 
to criminal sanctions (i.e., imprisonment!)

IRC §7216 - UNLAWFUL DISCLOSURES
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Current IRS  Enforcement Procedures
and Priorities



• Expanded use of soft notices and other non-audit 

contacts (i.e. Letter 6336 for Microcaptive insurance 

transactions)

• Aggressively target areas of significant risk

• Enhanced coordination with treaty partners and 

international organizations 

• All LB&I Counsel lawyers have been trained in the 

fundamentals of international taxation

• Revise & enhance case selection procedures to better 

identify high-risk transactions

CURRENT IRS ENFORCEMENT PROCEDURES
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• Continue focus on corporations, high-income 

individuals, business income, and flow-through 

entities.

• Implement a comprehensive non-filer program.

• Increase criminal investigations of existing and 

emerging high-risk areas.

• Identify & pursue promoters of tax schemes.

CURRENT IRS ENFORCEMENT PROCEDURES
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• Identify & pursue misuse of tax-exempt organizations

• Develop & implement a coordinated preparer plan 

across the IRS and preparer community

• Diligently administer a system of preparer sanctions

• Leverage research to identify areas of abuse and non-

compliance by return preparers

CURRENT IRS ENFORCEMENT PROCEDURES

116



• Mortgage Interest Limitations, IRC §163(h)(3)

―Acquisition & refinance indebtedness

• §1031 Like-kind Exchanges

―45-Day Rule - Treas. Reg. §1.1031(K)-1

―Not like-kind interests

―Replacement property not held for investment 

―States looking at sourcing of gain on disposition

CURRENT IRS ENFORCEMENT PRIORITIES
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• Real Estate Dispositions

― Verifying the amount realized for the property

• Verifying the adjusted basis of the property

― Final Year Returns - Ensuring the proper recapture of items 

when a negative capital account exists

• Real Estate Professional

CURRENT IRS ENFORCEMENT PRIORITIES
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• Employment Taxes and Worker Classifications

― 6,000 NRP examinations focused on issues including worker 

classifications, executive compensation and fringe 

benefits (See IRS VCSP)

― Mandatory IRC §6694 Consideration

• S-Corporations

― Built-in-gains tax with emphasis on asset valuations for the 

C-Corp assets on S-Corp conversion

― Salary Compensation for S Corp Officers

CURRENT IRS ENFORCEMENT PRIORITIES
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• Partnership Interests

― Sales of Partnership Interests - Percentage interests are 

properly reflected, income is properly recognized on 

distributions of installment notes, and that debt 

cancellation is correctly reported

― General income & expense items reported on partners' 

returns, including proper reporting from K-1 

― Significant increase in the filings of partnership returns

• NOL Carry forwards

― Verification of losses incurred in the down economy of 

2008-2015

CURRENT IRS ENFORCEMENT PRIORITIES
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• Estates and Trusts

― Valuations and discounts associated with closely-held entities and 

properties

― Fractional interests

― Sales that occur close to death

― Under-funded marital trusts and over-funded bypass trusts upon the 

death of the surviving spouse

• Foreign Source Earnings and Bank Accounts

― FBAR Reporting Requirements 

― April 15, automatic extension to October 15

CURRENT IRS ENFORCEMENT PRIORITIES
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• Tax Exempt Entities - Revised Form 990

―Executive compensation (upper management and 

key employees) - Reasonable?

―Conflicts of interest & Donor-Advised Funds

• Non-Filers

• Schedule C Taxpayers & “Cash Intensive” Businesses

• Return Preparers & Advisors

CURRENT IRS ENFORCEMENT PRIORITIES
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IRS Appeals



• MISSION: Resolve tax controversies, without litigation, on a basis which is fair and impartial to 

both the government and the taxpayer and in a manner that will enhance voluntary 

compliance and public confidence in the integrity and efficiency of the Internal Revenue 

Service.

• Personnel - The IRS has 1200 Appeals Officers Across the Country

• Prohibition of ex parte communications between appeals officers and other IRS employees –

taxpayer/representative have right to participate in the communication, Rev Proc 2012-18.

• Advice - maintain reasonable in expectations, be prepared, determine who will participate in 

conferences for the taxpayer and for Appeals (issue specialists – international, engineers, 

economists, financial products specialists, domestic issue specialists; Review & Concurrence 

for coordinated issues?).

• Large case – pre-opening conference includes exam team to explain positions to Appeals 

(often a PowerPoint presentation), taxpayer/representative invited to attend but not to 

participate.

• Post-Appeals Mediation – requires specific request for PAM to AO and written statement 

detailing position on issues in dispute; AO as mediator and often resolved w/in 60-90 days

IRS APPEALS
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• Independent Office of Appeals 

• Taxpayer First Act in 2019 made statutory changes 

emphasizing independence.

• Reinforces existing independence from IRS compliance functions, 

including the examination and collection functions that make tax 

assessments and initiate collection actions. 

• Taxpayers are generally eligible to appeal determinations

• Appeals recently ended a three-year pilot program that invited 

examination and counsel representatives to take part in the appellate 

process. The program, which ended May 1, was designed to help the 

agency's Appeals division identify, narrow and resolve factual or legal 

differences in some of the more complicated cases it received.

IRS APPEALS
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• Appeals, an independent organization

• Core Values:  Independence and Impartiality

• Independence protects ability to make objective and 

impartial decisions.

• Ex Parte - Communications between an Appeals 

employee and employees of other IRS functions—

without you or your representative being given an 

opportunity to participate in the communication.

IRS APPEALS
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• New IRS Appeals Office’s Chief - Andy Keyso

• Announced May 20, 2020.  Keyso will direct  strategy 

and oversee operations for Appeals

• Background – 18 years with IRS Counsel.  Keyso has 

been Acting Chief since January, and Deputy Chief 

before that.  Former Chief of Staff.

Independent Office of Appeals 



• Internal Revenue Manual 8.6.1.4.1  (10-01-2016) - Conference Practice 

• “Except as set forth below, hold conferences by telephone.”  I.R.M., pt. 8.6.1.4.1 (10-01-2016) 

• Appeals will consider the following facts and circumstances in making the decision to hold an in-person 

conference:  

• There are substantial books and records to review that cannot be easily referenced with page numbers 

or indices 

• The ATE cannot judge the credibility of the taxpayer’s oral testimony without an in-person conference 

• The taxpayer has special needs (e.g. disability, hearing impairment) that can only be accommodated 

with an in-person conference

• There are numerous conference participants (e.g., witnesses) that create a risk of an unauthorized 

disclosure or breach of confidentiality

• An alternative conference procedure (e.g., Post Appeals Mediation (PAM) or Rapid Appeals Process 

(RAP)) involving separate caucuses will be used

• Another IRM section specific to the workstream calls for an in-person conference

• The ATE will communicate the decision regarding the in-person conference to the taxpayer and/or 

representative

• Section 7521 – Recording taxpayer interviews / right of representation 

IRS APPEALS CONFERENCE PRACTICE 
IRM 8.6.4.1 (10-01-2016) 
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• 30-DAY LETTER and Revenue Agent’s Report (RAR)

• Informal (Form 12203 if tax and penalties are under $25,000)

• Submit written PROTEST within 30-days (the 30- day time 

period CAN be extended)

• 90-DAY LETTER (“Notice of Deficiency”) –

• MUST file Tax Court Petition within the 90-day (150-days if 

addressed to TP outside the U.S.) time period or assessment 

becomes FINAL (subject to post-payment refund claim 

procedures and litigation in federal District Court or Claims 

Court). Case will generally be returned to Appeals unless Appeals 

issued the 90-Day Letter

GETTING TO IRS APPEALS
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• 30-DAY LETTER / PROTEST 

• Exclusive settlement authority before the issuance 

of a Notice of Deficiency. 

• Why File a Protest? Permits extended 

negotiations.

• 90-DAY LETTER (“Notice of Deficiency”) 

• A “docketed” case - settlement authority is 

generally shared between Appeals and IRS Counsel

APPEALS AUTHORITY TO RESOLVE CASES
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• Why NOT File a Protest?

• New issues are less likely to be raised if a Statutory Notice 

of Deficiency has been issued because:

• If docketed, IRS has burden of proof on new issues if the 

Notice of Deficiency was issued by the Compliance Division 

while the taxpayer has the burden of proof if the Notice of 

Deficiency was issued by the Appellate Division.

• Receive a Tax Court Decision if settled. In a non-docketed 

case, a Form 870 is signed that is not binding. In a docketed 

case, a matter is settled by execution of a Stipulated 

Decision that becomes the Order of the Tax Court

PROTESTING THE 30-DAY LETTER
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• Taxpayer’s name, address, and taxpayer identification 

number.

• Statement that the taxpayer requests an appeal of the 

Compliance findings to the Appeals Office.

• The date and symbols of the 30-Day Letter.

• Itemized schedule of the adjustments in dispute.

• Statement of facts supporting the taxpayer’s position.

REQUIREMENTS FOR THE PROTEST
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• Statement of the law or other authority on which the 

taxpayer relies.

• Protest must be signed under penalties of perjury.

• Include a copy of the letter showing the changes and 

findings proposed by the IRS (or the date and symbols 

from the letter).

• The taxpayer can be represented by an attorney, a 

certified public accountant, or an enrolled agent 

authorized to practice before the IRS.  The Power of 

Attorney (Form 2848) should be attached to the 

Protest.

REQUIREMENTS FOR THE PROTEST
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■Appeals hearing officers are not investigators or examining officers - will 

not take investigative actions or analyze new information or new issues

■Resolved that Compliance is to be the “first finder of fact”

■Appeals will not:

– Raise new issues

– Do the job of the compliance function

– Develop evidence that is not in the case file

■An underdeveloped case submitted to Appeals in which the taxpayer has not 

presented new evidence – will be evaluated and settled by Appeals on the 

basis of the factual hazards present in the case

■However, when taxpayer submits new information – case returned to exam

■Debate brewing over definition and impacts of new evidence versus new 

arguments

APPEALS JUDICIAL APPROACH and
CULTURE (AJAC) PROJECT
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• Appeals discovers potential fraud, malfeasance or 

misrepresentation of a material fact.

• The taxpayer provides new information or evidence.

• The taxpayer raises new issue(s) that the originating 

function has not considered.

• Failure to secure timely consents extending the period 

of limitation for assessment unless the statute is open 

for other reasons, e.g., fraud, IRC 6501(e).

• Technical advice was pending at the time of the 

referral

APPEALS (AJAC) – PHASE 2 (IRM 8.2.1.5)
Grounds For Returning a Case to Exams
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• Implementation of AJAC - 2014

• Clarification of procedures to be used in sending cases back to 

exam (new information) or retaining in Appeals but inviting 

exam input (new arguments)

• Requirements for time remaining on assessment statutes of 

Appeals-bound cases – extended 365 days (270 days in estate 

tax cases); 180 days remaining when case returned from 

Compliance function - IRM 8.2.1.4 (3) (10/1/16)

• Enhanced guidance on how to handle docketed cases, to which 

the AJAC project changes will not apply.  Jurisdiction for 

docketed cases may not be transferred back to exam so other 

methods required to get examinations input

APPEALS  (AJAC) – PHASE 2
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• Appeals discovers potential fraud, malfeasance or 

misrepresentation of a material fact

• The taxpayer provides new information or evidence

• The taxpayer raises new issue(s) that the originating function 

has not considered

• Failure to secure timely consents extending the period of 

limitation for assessment unless the statute is open for other 

reasons, e.g., fraud, IRC 6501(e)

• Technical advice was pending at the time of the referral

This is not an all-inclusive list.

APPEALS (AJAC) – PHASE 2 (IRM 8.2.1.5)
Grounds For Returning a Case to Exams
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• New information or new evidence is any item or document 

related to a disputed issue that the taxpayer did not previously 

share with the examiner, and in the judgment of the Appeals 

hearing officer, merits additional analysis or investigative 

action by Examination.

• Additional analysis means categorizing, sorting, or reviewing 

large volumes of records, or requiring additional steps or 

reasoning to reach a conclusion.

• Investigative action means actions required for fact finding, to 

make inquiries or to verify the authenticity of an item

IRM 8.6.1.6.5 (10-1-2016)

APPEALS (AJAC) – PHASE 2 (IRM 8.6.1.6.5)
Taxpayer Provides New Information
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• Pilot Program for Participation of IRS 

Counsel/Compliance Representatives

• Compare to LB&I Pre-Conference

• Goals of facilitating narrowing of issues or resolve factual/legal 

differences.

• For more complicated cases

• Appeals Conferences vs. Settlement Discussions

IRS APPEALS



• In-person Conferences

• IRM 8.6.1.4.2 (10/1/16)

• Appeals will not transfer cases solely upon taxpayer 

request

• Resource limitations

• Offer of Virtual Service Delivery (VSD) at VSD sites

• Circuit Riding 

• Instead, multiple factors are considered

IRS APPEALS CONFERENCES
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• Statistics on in-person conferences:

• More than 87 percent of Appeals 

conferences are handled by telephone.  

• Less than 50% request in-person hearings 

• IRS Appeals Chief Kirsten Wielobob, 6/23/16

IRS APPEALS CONFERENCES
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• Factors (IRM 8.6.1.4.1)(10/1/16) :

• Substantial books and records

• Need to Judge credibility of the taxpayer’s oral testimony

• The taxpayer has special needs

• Numerous conference participants (e.g., witnesses) that 

create a risk of an unauthorized disclosure or breach of 

confidentiality

• An alternative conference procedure (e.g., Post Appeals 

Mediation (PAM) or Rapid Appeals Process (RAP)) involving 

separate caucuses will be used

• Fast Track Mediation (compliance function)

IRS APPEALS CONFERENCES
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• Interview the client – be thoroughly prepared with respect to 

the facts and the relevant case authorities.

• Verify the most significant facts through independent sources.

• Obtain business records and other documentary evidence 

from the client.

• Be aware of each factual issue that the taxpayer must prove, 

together with supporting documents and witnesses.

• Attempt to anticipate the position of the IRS with respect to 

the facts and case authorities.

PREPARATION FOR APPEALS CONFERENCE
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• Determine whether to obtain affidavits from others.

• Review the entire file – the appeals officer will only 

have reviewed information developed by the 

compliance division.  Be fully prepared.

• Formulate a settlement proposal and determine 

different settlement possibilities.

• Appeals conferences are conducted in an informal 

manner, by correspondence, telephone or in person. 

PREPARATION FOR APPEALS CONFERENCE
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Form 870 – Waiver of Restrictions on Assessment :  

Does not preclude a subsequent Claim for Refund of the 

paid deficiency after the statutory period of assessment 

has expired.  Merely a waiver of the restrictions on 

assessments and precludes the taxpayer from contesting 

the deficiencies in Tax Court.  Execution of Form 870 

does not extend the assessment period.  Effective when 

received by IRS.  Used where mutual concession 

settlement is not involved or amount at issue is not 

material.

APPEALS SETTLEMENT AGREEMENTS
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• Appeals or Settlement Officer will review the 

strengths and weaknesses of each issue in the case.

• Appeals conferences are conducted in an informal 

manner, by correspondence, telephone or in person. 

APPEALS CONFERENCES
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• Form 870-AD – Offer to Waive Restrictions on Assessment and 

Collection of Tax Deficiency and to Accept Overassessment:  

Final binding agreement.  The Service may not make an 

additional assessment and the taxpayer may not pursue an 

action for a refund.  Effective on acceptance by the IRS.  Used 

when there has been a mutual concession of issues leading to 

a settlement.

• Form 906 – Closing Agreement :  Closing Agreement on final 

determination covering specific matters – Binding on the 

parties absent fraud or misrepresentation of a material fact.  

Frequently used with respect to resolution of issues that may 

have an impact in other tax years.

APPEALS SETTLEMENT AGREEMENTS
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• Appeals conferences continuing via phone and video

― Wait for in person?

• Logistics and availability of Appeals Officer and

access to documents

― May differ based on office location

IRS Appeals – COVID-19 Considerations
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