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I. Overview 

A. General Rule. 

1. Under the general rule of Section 83, when property is transferred to a third party in 

connection with the performance of services,1 the service provider is taxed when there is 

no substantial risk of forfeiture or when the property is transferable free of such risk.2  

Property subject to a substantial risk of forfeiture is often referred to as restricted 

property, and, when the property is stock, the stock is referred to as restricted stock.   

2. Cash is not "property" for Section 83 purposes (and thus is not subject to the special 

statutory rules), although the regulations provide that an interest in a trust or escrow, 

which can hold cash or other assets, can be Section 83 property.3 

3. The transfer resulting in a transfer for Section 83 purposes can be to any third party.4 

4. Transfers at full fair market value can be in connection with the performance of services, 

notably where the property is subject to a substantial risk of forfeiture.5 

5. Even if property is transferred subject to a substantial risk of forfeiture, unless the 

property is also “nontransferable” (i.e., not transferable free of the risk of forfeiture) in 

the recipient’s hands, the taxable event is not delayed under Section 83.  A substantial 

risk of forfeiture must be present to postpone current taxation of the restricted property.  

Nontransferability alone will generally not delay taxation.  Thus, the transfer of vested 

property triggers taxation, as does the vesting of previously transferred restricted 

property. 

6. The inclusion in income is of compensation income at ordinary rates.  

7. Under the regulations under Section 83, the grant of an option to purchase property is not 

viewed as a transfer of property that is subject to the option,6 and is itself not generally 

                                                 
*  © 2017 Andrew L. Oringer and Andrew L. Gaines 

 
1 Section 1.83-3(f) of the Treasury Regulations provides that property transferred to an employee or an independent 

contractor (or beneficiary thereof), in recognition of the performance of, or the refraining from performance of, 

services is considered transferred in connection with the performance of services within the meaning of Section 83.  
2 Code § 83(a).   
3 Treas. Reg. § 1.83-3(e). 
4 See Treas. Reg. 1.83-3(a)(1).  The basic concept of a transfer under Section 83 is the acquisition of a beneficial 

ownership interest in property, ignoring restrictions as to non-transferability and forfeiture which may be attached to 

the property.    
5 See Alves v. Comm’r, 79 T.C. 864 (1982), aff’d 734 F.2d 478 (9th Cir. 1984). 
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considered taxable property for purpose of Section 83.7  The grant of an option itself, 

however, may be a taxable transfer of property separate and distinct from the underlying 

property, if it is vested at grant and has a readily ascertainable value.  Section 1.83-7 of 

the Treasury Regulations governs whether the grant of an option is, in and of itself, a 

transfer of property for purposes of Section 83.  

B. Certain Miscellaneous Issues. 

1. Performance of services.  Section 83 applies to a transfer of property “in connection with 

the performance of services.”  Section 1.83-3(f) of the Treasury Regulations provides that 

Section 83 is triggered whenever property is transferred in recognition of the performance 

of or refraining from performance of, services . . . .”  Section 83 will apply to a wide 

range of property transfers arising from a service relationship, and the test for whether 

Section 83 applies is fact-specific.8  The Regulations also provide that transfers of 

property in return for past, present or future services are subject to Section 83.9 

2. Substantial risk of forfeiture.   

a. In general.  Section 83 of the Code was implemented to establish the tax 

treatment of compensatory transfers of property.  Thus, one of the most 

important aspects of Section 83 is the type of restrictions that are recognized as 

being covered by Section 83.  There are two basic types of restrictions: (i) 

restrictions which affect whether and when the receipt of restricted property 

produces gross income; and (ii) restrictions that may affect only the amount of 

income generated by the receipt of the property.  Restrictions that by their terms 

will never lapse only affect the amount of income generated under Section 83, 

not the timing of the income event.  For there to be a delay in the taxation of a 

compensatory transfer there must be a “substantial risk of forfeiture.”  The 

general notion of “substantial risk of forfeiture” is one that conditions full 

ownership of the transferred property upon the “future performance (or 

refraining from performance) of substantial services.”10  In the context of 

restricted stock it is often referred to as “time-based vesting.”  However, the 

Section 83 Regulations also provide that a substantial risk of forfeiture is not 

limited to service-based restrictions.  The Regulations provide that a forfeiture 

condition that is related to the purpose of the transfer and that raises a substantial 

possibility of forfeiture will be considered a substantial risk of forfeiture under 

Section 83 (e.g., a performance requirement).11 

b. Noncompetition covenants and consulting obligations.  Section 83 recognizes 

the concept of refraining from the provision of services as a “substantial risk of 

forfeiture.”12  However, the regulations create a rebuttable presumption against a 

noncompete covenants.13  The regulations cite a number of factors that will be 

indicative of whether a substantial restriction exists (e.g. whether the employer 

has ever enforced a noncompete provision in the past).  Similarly, a consulting 

                                                                                                                                                             
6 See Treas. Reg. § 1.83-3(a)(2). 
7 See Treas. Reg. §§  1.83-3(a)(2), 1.83-7. 
8 See Alves; Centel Communications v. Comm’r, 92 T.C. 612 (1989); Bagley v. Comm’r, 85 T.C. 663, 669 (1985), 

affd. 806 F.2d 169 (8th Cir. 1986); and QinetiQ U.S. Holdings, Inc. v. Comm’r, T.C. No 14122-13 (2013), aff’d, No 

15-2192 (4th Cir. 2017); see also Rev. Rul. 80-196, 1980-2 C.B. 32. 
9 See Treas. Reg. §1.83-3(f). 
10 See Treas. Reg. §1.83-3(c)(1). 
11 Id. 
12 Compare Treas. Reg. § 1.83-3(c)(2) with Treas. Reg. 1.490A-1(d)(1). 
13 See Treas. Reg. §1.83-3(c)(2). 
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requirement after termination of employment is also presumed not to create a 

substantial risk of forfeiture unless it can be shown substantial services are 

actually required.14 

c. Terminations for cause.  Requirements that the property be forfeited if the 

employee is discharged for cause or for committing a crime will not be 

considered to result in a substantial risk of forfeiture.15 

d. Short-swing trading restrictions.  For purposes of Section 83, if the sale of 

property at a profit within six months after the purchase of the property could 

subject a person to suit with a reasonable chance of success under Section 16(b) 

of the Securities Exchange Act of 1934, then, by specific rule, the person’s 

rights in the property are treated as subject to a substantial risk of forfeiture and 

as not transferable until the earlier of (i) the expiration of such six-month period, 

or (ii) the first day on which the sale of such property at a profit will not subject 

the holder to suit under Section 16(b).16  (This result is an exception to the 

general rule that mere nontransferability does not forestall Section 83 taxation.) 

e. One technique for attempting to defer the Section 83 taxation event is the 

addition of additional periods of restriction and forfeiture as a vesting event 

approaches.  This technique is sometimes referred to as the use of a "rolling risk 

of forfeiture."  In one private ruling, the IRS approved the extension of a 17-

month period to a 33-month period, provided the future condition continued to 

be substantial.17   

f. There has been concern on the part of some practitioners that, depending on the 

relevant facts and circumstances, the addition of a vesting condition to the 

retention of fully vested stock could be viewed at a disposition/regrant, possibly 

involving a recontribution.  Revenue Ruling 2007-49, 2007-2 C.B. 237 (July 6, 

2007), discusses and clarifies this issue under a number of different factual 

scenarios, addressing (i) the imposition of new vesting conditions generally, (ii) 

the exchange of fully vested stock for unvested stock of an acquiring corporation 

in a tax-free reorganization, and (iii) the exchange of fully vested stock for 

unvested stock of an acquiring corporation in a taxable exchange, as follows: 

New Vesting Restrictions on Fully Vested Stock.  The revenue ruling 

confirms the IRS's prior analysis in private letter rulings that there is no 

transfer of property for purposes of Section 83 when vesting 

restrictions are imposed on fully vested stock, causing the stock to 

become unvested. The vesting restrictions are entirely ignored for 

purposes of Section 83, and the service provider does not need to file a 

Section 83(b) election to avoid compensation income as the shares vest.  

Fully Vested Stock Exchanged for Unvested Stock.  The revenue ruling 

also provides that an exchange of fully vested stock for unvested stock 

                                                 
14 Id. 
15 Id. 
16 See Treas. Reg. §1.83-3(j); Strom v. United States, 641 F.3d 1051 (9th Cir. 2011). 
17 PLR 9431021 (May 6, 1994); cf. Treas. Reg. § 1.409A-1(d) (effectively foreclosing the technique with respect to 

compliance with the nonqualified deferred compensation rules of Section 409A).  Compare Treas. Reg. § 1.409A-

1(d) with Prop. Treas. Reg. § 1.457-12(e)(2) (allowing limited rolling risks of forfeiture with respect to the tax 

treatment of ineligible plans under 467(f)).  But see 79 BNA Daily Tax Rep. G-5 (Apr. 25, 1995); 22 BNA Pens. 

Rep. 1319 (June 5, 1995); Brisendine, "Current Issues in Section 457 Deferred Compensation Plans," 9 Benefits 

Law J. 33 (1996). 
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of an acquiring corporation, whether the exchange is a tax-free 

reorganization or a taxable exchange, constitutes a transfer of property 

subject to Section 83.  In these situations, the service provider must file 

a Section 83(b) election to avoid the potential recognition of 

compensation income in the future as the shares vest.  However, the 

revenue ruling confirms that the spread will be zero, and, accordingly, 

in such a case, there generally should be no downside to the service 

provider resulting from the Section 83(b) election. 

3. Nonlapse restrictions (formula-price and other valuation issues).  As previously noted, 

Congress decided that only the combination of substantial risk of forfeiture and 

nontransferability restrictions should delay the taxable event upon the transfer of the 

restricted property.  In addition, Section 83 defines substantial risk of forfeiture narrowly 

to focus upon restrictions requiring the performance of future services.  Other types of 

restrictions will not delay taxation but may affect the value of what the employee 

receives.  Property with permanent restrictions is generally not as valuable as property 

received free of such restrictions.  Hence, Section 83 recognizes the distinction between 

“a restriction which by its terms will never lapse” (a so-called nonlapse restriction)  and 

ones that will (lapse restrictions).18  Under Section 83, any formula price will be deemed 

to be the fair market value, unless the IRS proves that there should be a different value 

should be used.19    

4. Social Security and Medicare.  Most income generated by Section 83 transfers of 

property would be wages for FICA and FUTA and wage withholding purposes.  A 

special timing rule under the Section 3121(v)(2) Regulations provides that an amount 

deferred under a nonqualified deferred compensation plan is required to be taken into 

account as wages for FICA purposes as of the later of  (i) the date on which the services 

creating the right to the amount are performed, or (ii) the date on which the right to that 

amount is no longer subject to a substantial risk of forfeiture.20 The grant of a stock 

option or other stock value right does not constitute the deferral of compensation for 

purposes of Section 3121(v)(2).21  Amounts received as a result of exercise of a stock 

option or other stock right do not result from the deferral of compensation for purposes of 

Section 3121(v)(2) if such amounts are actually or constructively received in the calendar 

year of the exercise.22  Accordingly, FICA tax is not imposed at the time of grant but 

instead at the time of exercise. 

5. Treatment of dividends.  Restricted stock (i.e., stock subject to a substantial risk of 

forfeiture and non transferable) is treated as owned by the transferor (employer).  The 

significance is that any income generated by the property (e.g., dividends) prior to the 

restrictions lapsing is deemed additional compensation.  When the restrictions lapse, the 

receipt of the dividend by the employee will be treated as regular dividend income.23 

6. Partnership Interests. 

a. Capital Interests.  Arguably, the receipt of an interest in partnership capital is 

compensation and the receipt of property subject to Section 83 of the Code and 

the taxation of such an interest should resemble that of the grant of stock to an 

employee in a corporation. 

                                                 
18 Code § 83(a). 
19 See Treas. Reg. § 1.83-5(a). 
20 Code § 31.3121(v)(2); see Treas. Reg.§ 31.3121(v)(2)-1(a)(2)(ii).  
21 See Treas. Reg. § 31.3121(v)(2)-1(b)(4)(ii), (b)(5). 
22 Id. 
23 See Treas. Reg. § 1.83-1(a)(1). 
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b. Profits Interests.  The transfer of a profits interest and its ramifications under 

Section 83 is not very clear.  There have been a number of court cases 

surrounding the taxation of profits interest granted to employees in a 

compensatory context.  As a result, the IRS in Revenue Procedure 93-27, 1993-2 

C.B. 343 (June 9, 1993), clarified by Revenue Procedure 2001-43, 2001-2 

C.B. 191 (Aug. 3, 2001), provides generally that, if an employee receives a 

profits interest in connection with the provision of services to or for the benefit 

of a partnership in a partner capacity or in anticipation of being a partner, the 

receipt of the profits interest in the partnership will not be a taxable event.  

However, this special rule will not apply if: 

(i)  the profits interest relates to a substantially certain predictable 

stream of income from partnership assets;  

(ii)  within two years of receipt, the partner disposes of the profits 

interest; or  

(iii)  the profits interest is a limited partnership interest in a publicly 

traded partnership under Section 7704(b) of the Code. 

In 2005, regulations were proposed that would govern the taxation of the 

transfer of partnership interests for services, which expressly provide that a 

partnership is property for purposes of Section 83 and that the transfer of a 

partnership interest for services is subject to Section 83.  The proposed 

regulations would provide that, if a partnership interest is transferred in 

connection with the performance of services, and if an election under Section 

83(b) is not made, then the holder of the partnership interest would not be 

treated as a partner until the interest vests.  If a Section 83(b) election is made, 

the service provider would be treated as a partner.  In addition, under the 

proposed regulations, the partnership interest received in a compensatory 

transfer is valued based on its liquidation value.  Section 83(b) elections are 

addressed further below (see § II).  The liquidation value of a partnership 

interest would be the amount of cash that a holder would be entitled to with 

respect to the interest if the partnership were liquidated immediately after the 

transfer.  This approach provides different tax treatment for profits interests than 

is currently provided under Revenue Procedure 93-27, which provided that the 

recipient of an unvested profits interest can be treated as a partner (even if no 

Section 83(b) election is made) and expressly provided that the grant of the 

profits interest was not a taxable transfer.  While it is not clear whether when the 

approach taken in the proposed regulations will be adopted in final regaulations, 

there has been some judicial acceptance of the general approach.24 

7. Market practice regarding gross-ups.  There is some anecdotal evidence (particularly in 

the “REIT” industry) of the use of gross-ups in respect of amounts included in income by 

virtue of a grant of equity compensation. 

8. Par value.  Local governing corporate law may need to be reviewed to see if any cash 

payments (e.g., of par value) are required in connection with stock transfers. 

C. Tax Consequences. 

1. In the absence of a Section 83(b) election, inclusion on transfer is at ordinary rates. 

                                                 
24 See Crescent Holdings, LLC v. Comm’r, 141 T.C. 477 (2013). 
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2. Gain or loss thereafter would generally be capital gain or capital loss, and gain would 

generally be eligible for treatment as long-term capital gain if the applicable holding-

period requirements are met. 

3. The statute and regulations reflect a concern for taxation at capital-gains rates, as shown 

by the option rules under Section 83.  However, the service provider often affirmatively 

prefers tax deferral, particularly in the case of stock with substantial value on transfer. 

4. There are tax consequences to the employer in connection with the grant of Section 83 

property.  The employer is generally entitled to a deduction equal to the amount included 

in the income of the employee.25  Section 83(h) of the Code governs the timing of the 

deduction only in the employer’s taxable year in which or with which ends the taxable 

year of the employee in which the income was included.  

5. Care should be taken before grants are made directly to service providers to non-affiliates 

(e.g., to employees of a non-affiliate service provider to the grantor).  One controversial 

private ruling suggests that the deduction might effectively fall in between the grantor 

(for whom the services are not performed) and the non-affiliate service provider (which is 

not the payor), and thus be lost.26  

6. A technical issue can arise under Section 83 when parent stock is used to compensate 

service providers to subsidiaries.  In particular, although a corporation does not generally 

recognize gain or loss on its own stock, a subsidiary is not subject to such a general rule; 

thus, under certain circumstances, if a subsidiary grants or is deemed to grant parent stock 

or stock options to providers of services to the subsidiary, a question (sometimes referred 

to as a "zero basis" issue) may arise as to whether the subsidiary has gain in respect of 

such stock.  In Revenue Ruling 80-76, 1980-1 C.B. 15, the IRS, without express detailed 

analysis, held on the facts set forth there that the subsidiary will not recognize gain or 

loss in its parent's stock in the case of a Section 83 transaction.  Subsequently, the 

analytical structure was revised so as to make aspects of certain Section 83 transactions 

expressly subject to the like-kind exchange rules of Section 1032.27  The Section 1032 

rules should be reviewed carefully in this context (including, for example, in situations in 

which a so-called "rabbi" trust is used28) to ensure that there are no requirements for 

intended favorable tax treatment which fail to be met.  (In situations where a parent or 

other shareholder transfers other property directly to a provider of services to a 

corporation directly or indirectly owned by the shareholder, the Section 83 Regulations 

(without reference to the rules under Section 1032) may still continue to apply.) 

II. Elections Under Section 83(b)  

A. Mechanics. 

1. The service provider may elect, under Section 83(b), to have the fair market value of the 

restricted property included at the time of initial transfer. 

                                                 
25 As a consequence of an employee making an 83(b) election the employer’s compensation deduction will be 

limited to the value of the property at the time of the transfer.  The employer will not be able to deduct any of the 

subsequent value associated with any appreciation of the property. 
26 PLR 8025127 (Mar. 28, 1980). 
27 See Treas. Reg. § 1.83-6(d).   
28 See generally Rev. Proc. 92-64, 1992-2 C.B. 422, modified by Notice 2000-56, 2000-2 C.B. 393; Rev. Proc. 92-

65, 1992-2 C.B. 428). 
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2. The election must be made no later than 30 days after the date of the transfer.29 

3. The election must be in writing and must be filed within the above time limits at the IRS 

office at which the employee regularly files his tax returns.30  The employee must send a 

copy of the election to the employer.31 

4. The regulations are also quite specific as to the contents of the written election.  They 

require the employee to sign the statement and the following information to be included: 

(i) the taxpayer’s name, address, and identification number; (ii) a description of the 

property which is the subject of the election; (iii) the date of the transfer and calendar 

year involved; (iv) the nature of the restrictions attached to the property; (v) the fair 

market value of the property (taking into account only nonlapse restrictions); (vi) the 

amount paid (if any) for the property; and (vii) a statement that copies of the election 

have been filed with the employer and, if necessary, with the transferee of the property.32  

The IRS has provided a sample election for this purpose.33 

5. Because an option is usually not considered property for these purposes, the Section 

83(b) election is generally not available with respect to options. 

6. Correction.   

a. One of the risks that an individual takes in making the election is that the 

election once made, is irrevocable, unless the IRS consents to the revocation.34  

The regulations provide that the election may be revoked if there was a mistake 

of fact “as to the underlying transaction” and if the request for revocation comes 

within 60 days of the date on which the mistake of fact becomes known to the 

employee.35  The regulations further provide that a mistake as to the value of the 

property, a decline in the value of the property, or the failure to perform an act 

contemplated at the time of the transfer does not qualify as a mistake of fact.36  

Revenue Procedure 2006-31, 2006-2 C.B. 13 provides guidance concerning the 

facts that must be present in order for a taxpayer to receive consent to revoke an 

election previously filed under Section 83(b), and sets out procedures for 

submitting a request for consent to revoke a valid Section 83(b) election.37  

b. Conversely, one might wish to make a Section 83(b) election after the time 

period for the election has expired.  A cancellation/regrant, or a transfer for 

value back to the service recipient followed by a regrant, might give the service 

provider a position that a new election is possible.38  Another possible technique 

could be to make the property transferably free of the forfeiture risk, but require 

the service provider to indemnify the service recipient if the risk materializes but 

the property is not forfeited.39  (Note that this last technique does not involve a 

                                                 
29 Code § 83(b)(2); Treas. Reg. § 1.83-2(b). 
30 See Treas. Reg. § 1.83-2(c). 
31 See Treas. Reg. §1.83-2(d). 
32 See Treas. Reg. § 1.83-2(e). 
33 See Rev. Proc. 2012-28, 2012-27 I.R.B. 4. 
34 Code § 83(b)(2); see Treas. Reg. § 1.83-2(f). 
35 Treas. Reg. § 1.83-2(f). 
36 Id. 
37 See also PLR 9104039 (Oct. 31, 1990) (holding that a rescission of a stock grant within the taxable year of grant 

was permitted and respected for Section 83 purposes). 
38 But see Chief Counsel Advice 199910010 (Dec. 4, 1998) (under which a substituted grant was not respected as a 

new grant for purposes of Section 83). 
39 See Treas. Reg. § 1.83-1(f)(ex. 2).   
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late election, but rather another arguable basis for early acceleration.)  It is not 

clear whether any of these approaches would prevail if challenged. 

B. General Consequences of an Election. 

1. The primary effect of the Section 83(b) election is to cause the transfer of the property for 

tax purposes to occur at the time of the transfer as opposed to the when the lapse of the 

restrictions occur.  The lapse of the restrictions which normally triggers the taxable event 

under Section 83(a) is not a taxable event if the Section 83(b) election is made.  The 

Section 83(b) election allows the employee to avoid taxation on the appreciation when 

the restrictions lapse and to pay tax on the appreciation only at the time the employee 

disposes of the property.40  Subsequent gain (and loss) would generally be capital (as 

opposed to ordinary) in nature.  Note that is not entirely clear that the Section 83(b) 

election accelerates taxation for purposes of the FICA/FUTA and Medicare rules.41   

2. Aside from the acceleration of taxable income resulting from the Section 83(b) election, 

there is another significant potential disincentive to the making of the election.  In 

particular, if after the election the applicable forfeiture condition materializes, the service 

provider is not entitled to a deduction in respect of income previously recognized by 

virtue of the election. 

3. Consistently with the policy reflecting concern about capital gains treatment, a Section 

83(b) election is not available with respect to most options (see § I(A)(7) above) or with 

respect to other compensation not involving an initial transfer of property (see § III 

below), as the election is only available for transfers of nonvested property (i.e., property 

subject to a substantial risk of forfeiture). 

C. Advantages of the Election. 

1. A circumstance in which the Section 83(b) election may be extremely well-advised is the 

case of a transfer of low-value founder's stock.  In the case of a start-up company, before 

the stock has accreted any material value, the Section 83(b) election may be available at 

the cost of a very low amount of income inclusion, (i) rendering subsequent potential 

gain generally capital in nature and (ii) avoiding further taxation until there is a 

disposition of the stock.  

2. Another example of a circumstance where the election would seem particularly 

appropriate is where the service provider pays fair market value for unvested stock, so as 

to avoid the risk of ordinary income at the time of vesting and to bring about capital-gains 

treatment for any post-acquisition gain.42  For example, the service provider may agree to 

sell the stock back for the amount paid (or, possibly, fair market value at the time of 

repurchase, if lower) in the event of termination of service within a specified period.  The 

regulations specifically characterize the foregoing as a risk of forfeiture.43  In a case in 

which fair market value is paid, as a practical matter the only downside to the election 

would generally involve the possibility of a mistake regarding fair market value, with the 

result that the election could cause the early recognition of unexpected income.  As a 

result, absent a Section 83(b) election, the employee will recognize ordinary income 

when the stock vests if there has been appreciation.  Thus, the failure to have made an 

election in such a case could be costly. 

                                                 
40 Code § 83(b)(1); see Treas. Reg. § 1.83-2(a).   
41 See GCM 38069 (Aug. 28, 1979). 
42 See also footnote 5 above and accompanying text. 
43 See Treas. Reg. § 1.83-3(c)(4)(ex. 1). 
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3. Even where the election would result in the recognition of substantial ordinary taxable 

income, a particular taxpayer could place such value on the possibility of future capital 

gains that the taxpayer might wish to make the election.  (Another circumstance that 

could affect the decision could arise if the service recipient has agreed to gross up the 

service provider in connection with the grant of the restricted property.) 

4. Protective elections. 

a. In general.  In those cases in which a condition might or might not constitute a 

risk of forfeiture, the service provider may wish to make a protective election 

under Section 83(b), if current inclusion is the desired result, to remove any 

doubt regarding the matter. 

b. Certain partnership interests.  Revenue Procedure 93-27 still left some confusion 

whether it applied to a grant of unvested limited liability company interests.  For 

example, Section 83(a) might be viewed as imposing a tax when the interest 

vested, and general eligibility to use the special uses.  The tax risk associated 

with the unvested profits interest on limited liability interests could be mitigated 

somewhat by making a protective Section 83(b) election.  Revenue Procedure 

2001-43 addressed some of these concerns by clarifying that the determination 

of whether an interest granted to a service provider is a profits interest is tested 

at the time the interest is granted (even if it is unvested).  However, due to the 

uncertainty of whether the special rules for profit interests will apply at all in 

any particular case, a number of service providers make protective Section 83(b) 

elections regarding such interests, to remove the risk of further inclusion.  Note 

that, while these elections may take the position that the interests have no value 

of grant, if is possible that no special valuation rule would apply so as to ensure 

such result; thus, the hopefully “protective” election may involve same measure 

of uncertainty. 

III. Contrast with Deferred Compensation 

A. Different Rules Apply. 

1. The Code and the rules thereunder focus extensively on whether a transfer of property 

has occurred.  A mere unfunded promise to pay compensation in the future is not 

property for Section 83 purposes, and, as a result, a Section 83(b) election is not available 

with respect thereto.  (A so-called "rabbi trust" will generally not give rise to funding for 

these purposes.)  Arguably, the elevation of form over substance in connection with 

identifying which tax regime in the 83/409A dichotomy applies, with such extensive 

reliance on whether or not property has technically been transferred, is somewhat unusual 

under US tax rules.  

2. In the case of a promise to transfer stock in the future, rather than the present transfer of a 

forfeitable restricted stock, the result is that ordinary income will arise when the property 

is transferred (or made available under constructive receipt principles, or otherwise 

subject to early taxation under similar rules).  Note the difference in deferral as compared 

with the result under Section 83, which provides for taxation of already-transferred 

unvested property at the time of vesting.  

B. Taxation of Restricted Stock Units / Phantom Stock Units.  

1. The additional deferral possibilities in many cases make the use of deferred 

compensation, in the form of so-called restricted stock units or phantom stock units, 
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preferable to the use of restricted stock, as the economic impact is similar but the tax 

consequences may be perceived as preferable. 

2. However, (i) the deferred compensation would be subject to Section 409A, (ii) there 

would generally not be true equity ownership, which could be considered a negative 

result depending on the applicable circumstances. 

3. The capital-gains holding period will not begin to run until the amounts have been 

included in income. 

4. The different tax treatment requires careful comparison with restricted stock and the 

results under Section 83 (including Section 83(b)) when designing and implementing 

equity-based compensation programs. 

IV. A Different Kind of Election – the 2016 Election 

A. Possible effect on the Code, generally. 

B. Any impact here? 
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