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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. Otherwise, please 
send us a chat or e-mail sound@straffordpub.com immediately so we can address the 
problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

NOTE: If you are seeking CPE credit, you must listen via your computer — phone 
listening is no longer permitted.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom right of the 
slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that you 
will receive immediately following the program.

For CPE credits, attendees must participate until the end of the Q&A session and 
respond to five prompts during the program plus a single verification code.  In addition, 
you must confirm your participation by completing and submitting an Attendance 
Affirmation/Evaluation after the webinar.

For additional information about continuing education, call us at 1-800-926-7926 ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Qualified Employee
Qualified Stock
How to Make an 83(i) Election
Effect of Making an 83(i) Election
Notice Requirements for Company
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Section 83 Review

Section 83 provides for federal income taxation 
of property transferred in exchange for the 
performance of services
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Section 83 Review (cont’d)

If property is transferred to a service provider, 
but that property is nontransferable by the 
service provider and subject to a substantial risk 
of forfeiture (i.e., is “vested”), then the property 
is generally not treated as transferred (and is 
therefore not taxed) until it becomes vested
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Section 83 Review (cont’d)

Taxation is based on the value of the property 
when it vests, not when initially transferred

Example:  An employee is awarded 1000 shares 
of restricted stock with four-year cliff vesting 
and a fair market value of $10 on the date of 
grant.  On the vesting date, the fair market 
value (“FMV”) of the stock is $40; on the vesting 
date, the employee would be subject to federal 
income tax (absent an 83(b) election) on 
$40,000
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Section 83(b)

Under Section 83(b), a service provider may 
elect to be taxed on the FMV of the unvested 
property at the time of the grant (actual 
transfer) of the unvested property

The potential benefits of an 83(b) election are:
> Avoiding inclusion in income at vesting, at the 

later FMV 
> Commencing the holding period for long-term 

capital gains
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83(b) Elections

Section 83(b) elections
> Election must be made within 30 days of the 

initial transfer
> An 83(b) election is irrevocable
> Property is treated as owned by the service 

provider and the holding period for long-term 
capital gains commences

If the property is forfeited, no deduction is 
permitted
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83(b) Elections (cont’d)

When an 83(b) election is made and the 
unvested stock is non-transferrable, the service 
provider must pay any taxes out of pocket

Possible dual-benefit scenario in the case of 
founder’s stock-effective income deferred and 
capital gains
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Section 83(i) Overview

Section 83(i) was added to the Code by the Tax 
Cuts and Jobs Act

Permits employees of private companies to 
make an election, at the time that stock options 
or restricted stock units (“RSUs”) vest, to defer 
federal income taxation for up to five years

Section 83(i) does not delay FICA (i.e., Social 
Security and Medicare) taxes
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Section 83(i) Overview (cont’d)

A Section 83(i) election may be made if:
> “qualified stock” is transferred
> to a “qualified employee”
> by an “eligible corporation”

Election must be made with 30 days of the date 
the “qualified equity grant” (“QEG”) vests

Effects of an 83(i) election:
> Deferral of income tax for up to five years; and
> Holding period begins for long-term capital gain 

treatment 
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Qualified Employee

A “qualified employee” is any individual –
> Who is not an “excluded employee” and  
> Who agrees to meet tax requirements intended 

to ensure the withholding obligation of the 
eligible corporation is met with respect to the 
qualified stock
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Qualified Employee (cont’d)

An “excluded employee” is:
> A 1% owner at any time during the calendar year 

or during the 10 preceding calendar years;
> The (current or former) chief executive officer or 

chief financial officer, or an individual acting in 
either capacity;

> A spouse, child, grandchild or parent of any 
individual listed in the two categories above; or

> One of the four highest compensated officers of 
the company for the taxable year or for any of 
the 10 preceding taxable years
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Qualified Employee (cont’d)

Other than part-time employees and excluded 
employees, Section 83(i) does not provide for 
any classes of employees that can be excluded 
from participating in the plan
> Employer discretion as long as 80% test is met

“Employee” status?
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Escrow Arrangement

Notice 2018-97 states that in order to be a 
qualified employee, an employee making an 
83(i) election must agree that all deferral stock 
will be held in escrow by the employer

The deferral stock must be deposited into 
escrow before the end of the calendar year in 
which the 83(i) election is made, and must 
remain in escrow until it is removed or the 
employer received the income tax withholding 
obligation from the employee
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Escrow Arrangement (cont’d)
 At any time between the date of income inclusion and 

March 31 of the following calendar year, the employer 
may remove from escrow and retain the number of 
shares of deferral stock with a fair market value equal to 
the income tax withholding obligation that has not been 
recovered from the employee

 After all income-tax withholding obligations have been 
met, the employee is entitled to delivery of any 
remaining shares as soon as reasonably practical

 A corporation may preclude its employees from making a 
section 83(i) election by declining to establish an escrow 
arrangement
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Eligible Corporation

An “eligible corporation” is 
> A privately-held company (i.e., no stock is traded 

on an established securities market), 
> That has a written plan that provides QEGs –

stock options or RSUs to acquire “qualified stock,” 
> That makes grants, in a single calendar year, to 

at least 80% of its U.S. employees, 
> With the same rights and privileges under the 

plan as required under Section 423(b)(5) for 
qualified employee stock purchase plans
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Eligible Corporation (cont’d)

Employees will not be treated as having 
disparate rights and privileges under with 
respect to QEGs solely because: 
> the number of shares of qualified stock granted 

to all employees is not the same, as long as the 
amount granted to any eligible employees is not 
de minimis, or 

> the rights and privileges with respect to the 
exercise of an option are not the same as the 
rights and privileges for the settlement of a RSU

All U.S. parent and subsidiaries (see Section 
414(b))
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80% Requirement

Notice 2018-97
> IRS rejected a “look-back” approach in which a 

company could determine if the 80% requirement 
is met on a cumulative basis including prior year 
grants

> 80% requirement must be met with respect to 
the calendar year and must account for the total 
number of individuals employed at any time 
during the year as well as the total number of 
employees receiving QEGs

• Example – If on June 1 a company has 120 employees, but 
on December 31 has 100 employees, the 80% test must be 
met on the basis of 120 employees 
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Qualified Stock

Section 83(i) defines qualified stock as:
> Stock of an eligible corporation that is received in 

connection with the exercise of a stock option or RSU
> The stock option or RSU must be granted by the 

employer in connection with the employee’s 
performance of services while the corporation was an 
eligible corporation in a particular calendar year

Stock is not qualified stock if the employee can sell 
the stock to the corporation or receive cash in lieu 
of the stock

Restricted stock and stock appreciation rights do not 
qualified as qualified equity grants
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Deferral Period

The FMV of the “deferral stock” on the date of 
vesting will not be taxed until the earlier of:
> The first date “deferral stock” become 

transferable,
> The date the qualified employee becomes an 

excluded employee,
> The first date the corporation’s stock becomes 

tradable on an established securities market,
> Five years after the first date the qualified equity 

grant vests or becomes transferable, or
> The date the employee validly revokes the 83(i) 

election. 
25





83(i) Election

Made within 30 days of the first date the 
qualified stock becomes transferable or is vested

Defers income taxes during the deferral period
> For stock options, still need to come up with

exercise price out of pocket
> Still need to pay FICA taxes (note employer 

withholding obligation)
Begins long-term capital gain holding period 

(even though taxes have not been paid)
Revocable
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83(i) Election (cont’d)

Deferred income taxes calculated based on 
value of the deferral stock on date of transfer 
(less any amount paid)
> Value determine the same way as a non-cash 

fringe benefit
If the value of the deferral stock drops, still must 

pay taxes based on stock’s value at time of the 
election
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83(i) Election (cont’d)

Not available when:
> The employee has made a prior 83(b) election 

with respect to the qualified stock
> Not available if the company has repurchased any 

of its “deferral stock” in the year before the date 
the employee’s rights are transferable or vested, 
unless at least 25% of the total dollar amount of 
the repurchase is “deferral stock” and the 
company acts reasonably in its determination of 
from which employee to purchase the stock  
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Company’s Notice Requirements
 Notice to employee must be given at the time (or a 

reasonable period before) the amount would be first 
included in gross income under Section 83 (disregarding 
the 83(i) election)

 The Notice must:
> Certify the stock is qualified stock

> Notify the employee he or she may chose to defer under 83(i)

> Notify the employee when income recognition is determined

> Notify the employee of FICA withholding responsibilities

 The IRS may asses a fine of $100 for each notification 
failure, up to a maximum of $50,000 per year

 Note practical (and possibly unexpected) issues
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Employment Taxes 

In the case of a qualified stock with respect to 
which an 83(i) election is made:
> The rate of tax must not be less than the then 

maximum rate in effect, and
> Such stock is treated in the same manner as a 

noncash fringe benefit
Employers must withhold the applicable income 

tax on the date the benefits are paid 
> The employer may make a reasonable estimate 

of the value on the date it is paid for purposes of 
meeting the timely deposit requirements
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Employment Taxes (cont’d) 

Notice 2018-97
> The actual value of the fringe benefit must be 

determined by January 31 of the following year 
and reported on Form W-2 and Form 941

> If the employer underestimates the value of the 
fringe benefit, and deposits less than the amount 
required, the employer may be subject to the 
failure to deposit penalty under Section 6656

> If the employer overestimates the value, the 
employer may claim a refund or elect to have the 
overpayment applied to the next Form 941
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Employment Taxes (cont’d)

> If an employer collects less than the correct 
amount of income tax, then it must collect the 
under collection on or before the last day of the 
year by deducting the amount from remuneration 
of the employee

> If a deduction is not made, the under collection is 
a matter of settlement between the employer and 
employee within the calendar year

> However, for noncash fringe benefits, the 
employer may recover the under collection after 
the end of the calendar year that the payment is 
made, so long as it is before April
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Certain Practical Considerations

Risk Evaluation
> Will there be a liquidity event before the end of 

the deferral period?
> Will the employee have enough money at the end 

of the deferral period to pay the taxes if there is 
no liquidity event?

> Will the employee have current income or savings 
to pay the current FICA taxes?

Design issues
> Frequent vesting could make 83(i) elections 

impractical
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Certain Practical Considerations (cont’d)

Employer issues
> Establishing and maintaining the 80% group
> Tax-withholding obligations
> Timing of Section 83(i) notices
> Potential penalties for failure to provide compliant 

notices
> Must report on tax return any purchases of 

deferral stock
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