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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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Outline

• Opportunity Zone Overview

• Policy and Current Political Considerations

• Qualified Opportunity Fund Structures

• Opportunity Zone Investment Requirements and Mechanics

• Real-world Examples and Issues

• Incentive Comparison – “Q-ville” 

• Filing and Documentation Requirements
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OPPORTUNITY ZONE OVERVIEW
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Terminology
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IRC Internal Revenue Code

QOZ Qualified Opportunity Zone

QOZB Qualified Opportunity Zone Business

QOZBP Qualified Opportunity Zone Business Property

NQFP Non-Qualified Financial Property

QOF Qualified Opportunity Fund

QOZP Qualified Opportunity Zone Property

PTE Pass-through Entity 



• Existing Guidance:

• IRC sections 1400Z-1 and 1400Z-2

• October 29, 2018 Treasury Regulations (83 FR 54279)

• Rev. Rul. 2018-29, 2018 I.R.B 45

• April 17, 2019 Treasury Regulations (84 FR 18652) 

• IRS Forms 8996 and 8997 

• Future Guidance:

• A third set of Treasury Regulations (expected to be released 

soon)

• IMPACT Act

• IRS Form changes/additions?
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General Benefits - Deferral

• Taxpayers may elect to defer the recognition of capital gain to 
the extent of amounts invested in a Qualified Opportunity 
Fund (“QOF”), provided that the gains are invested during the 
180-day period beginning on the date such capital gain would 
have been recognized by the taxpayer. 

• The deferred capital gain will be taxed on the occurrence of 
an “inclusion event”  (e.g. the investment in the QOF is sold), 
or on December 31, 2026, whichever comes first. 

Hanson Bridgett LLP 11



General Benefits – Basis Increase & Gain Exclusion

• For investments in a QOF held longer than five years, 
taxpayers may exclude 10 percent of the deferred gain.

• For investments in a QOF held longer than seven years, 
taxpayers may exclude a total of 15 percent of the deferred 
gain. 

• For investments in a QOF held longer than 10 years, taxpayers 
may also elect to exclude from income the post-acquisition 
gain on the qualifying investment in the QOF.
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General Benefits Illustrated
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Where are the Opportunity Zones?
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POLICY AND CURRENT POLITICAL 

CONSIDERATIONS
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Praise of Qualified Opportunity Zone Investments

• Sen. Tim Scott (R-SC): “We have trillions of dollars in 
unrealized capital gains in this country—trillions of dollars 
sitting dormant. By changing the way capital gains are treated, 
encouraging long-term investments in distressed communities 
in exchange for a break on capital gains taxes, we believe we 
will see hundreds of billions of private dollars invested in low-
income communities.” 

• Sen. Cory Booker (D-NJ): “The Opportunity Zones program 
advances the fundamental ideal that every community should 
be able to realize its full entrepreneurial potential, and that as 
our economy grows, all Americans should benefit—not just 
those at the top.” 
– Cite: United States Senate Joint Economic Committee, “The Promise of Opportunity 

Zones,”  Hearing, May 17, 2018
Hanson Bridgett LLP 16



Current Concern about QOZ Program

• “[T]he New York Times (NYT) published reports of alleged widespread 

misconduct and corruption at the Treasury Department, and, in some 

instances, possibly under the personal direction of Secretary Steven 

Mnuchin himself. The Tax Cuts and Jobs Act established a process by 

which governors from each state would nominate high-poverty census 

tracts in their respective states, to ensure that the place-based tax 

incentive would best meet the needs of their communities….The NYT 

report revealed that a controversial reversal regarding the eligibility of a 

Nevada QOZ was driven by politics and personal relationships at the 

expense of low-income communities. Despite originally declaring the 

Nevada tract ineligible, months of heavy lobbying by wealthy investors 

led to the ‘unusual decision [being] made at the personal instruction of 

Mr. Mnuchin’ to allow for Storey County to be made eligible.”
– Cite: Cleaver, Kind, and Booker: Letter to Treasury Department IG: Investigate Reports of 

Corruption at Treasury and White House, October 31, 2019
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Current Concern about QOZ Program

• IMPACT Act (or, Improving and Reinstating the 

Monitoring, Prevention, Accountability, Certification, and 

Transparency Provisions of Opportunity Zones Act)

– Introduced by Sen. Tim Scott, R-S.C., and seven co-

sponsors–including Senate Finance Committee 

Chairman Chuck Grassley, R-Iowa on December 6 

– includes a variety of reporting requirements
• Funds would be required to report detailed investment information

• Investor reporting requirements 

• Treasury must also report data publicly

– Adds penalties for failure to properly file and report

Hanson Bridgett LLP 18





QUALIFIED OPPORTUNITY FUND 

STRUCTURES
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Qualified Opportunity Zone Property

Qualified Opportunity Fund

Hanson Bridgett LLP 21

Qualified
Opportunity 

Fund

A partnership or 
corporation that 
holds at least 90% of 
its assets as Qualified 
Opportunity Zone 
Property.

90%



Qualified Opportunity Zone Property
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Qualified Opportunity Zone Business Property

Hanson Bridgett LLP 23

Tangible Property used in a trade or 
business if

1. QOF purchased after 12/31/17,

2. QOF commences original use of 
property in the zone or
substantially improves the property,

3. During substantially all the QOF’s
holding period of property, 
substantially all use of property was 
in a zone.



Qualified Opportunity Zone Stock or Partnership Interest

24

Qualified
Opportunity 

Fund

90%

Qualified 
Opportunity Zone 

Partnership 
Interest

Qualified 
Opportunity
Zone Stock

1. QOF purchased shares/units 
after 12/31/17,

2. At time of purchase, 
corporation or partnership 
was a Qualified Opportunity 
Zone Business (“QOZB”),

3. For substantially all QOF’s
holding period, corporation 
or partnership is a QOZB.

90%

Must be Qualified Opportunity Zone Business
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Qualified Opportunity Zone Business
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Qualified
Opportunity 

Fund

90%

Qualified 
Opportunity Zone 

Partnership 
Interest

A trade or business if

1. “Substantially All” (i.e. 70%) of 
tangible property owned or leased 
is Qualified Opportunity Zone 
Business Property,

2. 50% of gross income from active 
conduct of business in the zone,

3. Substantial portion of the intangible 
property used in conduct of active 
business in the zone,

4. Less than 5% of QOZB’s property is 
debt, stock, partnership interests, 
and similar property,

5. No “sin” businesses.  
Qualified Opportunity
Zone Business Property

90%

70%



Typical Structure: $10M Investment
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Qualified
Opportunity 

Fund

Qualified 
Opportunity Zone 

Business

Qualified Opportunity
Zone Business Property

Other investments

$1M $9M

$6.3M

Other investments

$2.7M

1. For substantially all the QOF
holding period, QOZB must 
remain QOZB.

2. Substantially all the QOZB’s
property must be QOZBP.

3. QOZB must use substantial 
portion of its intangible 
property in zone



Structure Comparison
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90% Requirement
• Applies in “one tier” 

and “two tier” 
structures

• Looks to all assets of 
QOF.

• May be a 63% test 
(90% * 70%) in a 
“two tier” structure

Substantially All (70%) Requirement
• Applies only in “two tier” 

structure
• Looks to tangible property of 

qualified business. Other assets 
are excluded from test

• Qualified business must also 
satisfy additional requirements 
which do not apply in “one tier” 
structure



OPPORTUNITY ZONE INVESTMENT 

REQUIREMENTS AND MECHANICS

Hanson Bridgett LLP 28



Substantially Improve Property in Zone

Hanson Bridgett LLP 29

• Tangible property used in a QOF or QOZB’s trade or business is treated as 
“substantially improved” by the QOF/QOZB only if: 

• During any 30-month period beginning after the date of acquisition of 
such tangible property, 

• Additions to basis with respect to such tangible exceed an amount 
equal to the adjusted basis of such tangible property at the beginning of 
such 30-month period. 

• The cost of the land within the QOZ upon which the tangible property is 
located is not included in the taxpayer’s adjusted basis for purposes of 
calculating substantial improvement.

• The determination of whether the substantial improvement requirement is 
satisfied for tangible property that is purchased is made on an asset-by-
asset basis. 



Original Use of Property in Zone

Hanson Bridgett LLP 30

• Original use of tangible property means tangible property acquired: 
• by purchase or by lease by any person 
• commencing on the date when that person first places the property in 

service in the zone for purposes of depreciation or amortization (or first 
uses the property in the zone in a manner that would allow 
depreciation or amortization if that person were the property’s owner). 

• Used tangible property satisfies the original use requirement if the property 
has not been previously so used or placed in service in the qualified 
opportunity zone.

• If property has been unused or vacant for an uninterrupted period of at least 
5 years, original use in the zone commences on the date after that period 
when any person first uses or places the property in service in the zone.



Gross Income from Property in Zone
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• A  Qualified Opportunity Zone Business must derive at least 50% of its total gross 
income from the active conduct of a business within a zone.  There are three 
safe-harbors (and a facts and circumstances test) to satisfy this requirement:

• At least 50% of the services performed based on hours by workers 
(employees and independent contractors) are performed in the zone.

• At least 50% of the services performed based on amounts paid for the 
services performed by workers (employees and independent contractors) 
are performed in the zone.

• The tangible property of the business that is in the zone and the 
management or operational functions performed for the business in the 
zone are each necessary to generate 50% of the gross income of the 
business.



Additional Requirements for Leased Property

Leased tangible property meeting certain criteria may be treated as qualified 
opportunity zone business property provided certain requirements are met:

• the lease under which a QOF or a QOZB acquires rights with respect to 
any leased tangible property must be a “market rate lease”  (i.e. the 
terms of the lease reflect common, arms-length market practice in the 
locale that includes the zone).

• If the lessor and lessee are related, then
• QOF or QOZB does not make a prepayment to the lessor (or a 

person related to the lessor) relating to a period of use of the 
leased tangible property that exceeds 12 months.

• In the case of leased tangible personal property, the lessee 
becomes the owner of tangible property that is qualified 
opportunity zone business property and that has a value not less 
than the value of the leased personal property within a 30-month 
period.

Hanson Bridgett LLP 32



Qualified Opportunity Fund Reinvestment Rule

• Proceeds received by the QOF from the sale or disposition of (1) qualified 
opportunity zone business property or (2) a QOZB are treated as qualified 
opportunity zone property for purposes of the 90% investment, so long as 
the QOF reinvests the proceeds within 12 months of the sale. 
• The proceeds must be held in cash, cash equivalents, and debt 

instruments with a term of 18 months or less.  
• 12-month deadline can be extended if reinvestment issues are 

attributable to delay based on government action. 
• The sale of assets by a QOF does not impact in any way investors’ holding 

periods in their qualifying investments or trigger the inclusion of any 
deferred gain so long as they do not sell their qualifying investment.

• But sale of QOZB or QOZBP assets are taxable to QOF members; QOFs and 
their investors must recognize gain in the reinvestment context.
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Mixed Funds

• If taxpayer elects to defer only a portion of an investment in a QOF, the 
investment is treated as two separate investments: one that participates 
in the deferral and exclusion provisions, and one that does not.

• A partner holding a mixed-funds investment will be treated as holding a 
single partnership interest with a single basis and capital account for all 
purposes of subchapter K, but not for purposes of IRC section 1400Z-2.

• Solely for purposes of IRC section 1400Z-2, the mixed-funds partner will be 
treated as holding two interests, and all partnership items, such as income 
and debt allocations and property distributions, would affect qualifying 
and non-qualifying investments proportionately, based on the relative 
allocation percentages of each interest. 

• Deemed contributions of money under IRC section 752 are not considered 
a separate investment.  Any basis increase from debt borrowing for a 
partnership does not create an investment in the QOF. 
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Inclusion Events

• Prior to December 31, 2016, an inclusion event results from a transfer of a 
qualifying investment to the extent the transfer reduces the taxpayer’s 
equity interest in the qualifying investment for federal income tax 
purposes.

• Inclusion events include:
• Taxable disposition of all or a part of an investment in a QOF;
• Gift of an investment in a QOF (including a charitable contribution);
• Distribution to a partner in a QOF in excess of her basis in the QOF; 
• Certain corporate reorganizations.

• Actions that are not inclusions events:
• Transfers of QOF investments to a grantor trust;
• Transfers of QOF investments at death;
• Transfers in transactions governed by IRC sections 721 or 708(b)(2)(A), 

provided there is no reduction in deferred gain. 
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Step-Up after 10 Years

• A taxpayer who holds a QOF investment for at least 10 years may elect to 
increase the basis of the investment to the FMV of that investment on the 
date the investment is sold.

• Basis step-up is only available for gains upon investments made in 
connection with an initial deferral election.

• The election to step up basis is available until December 31, 2047.  This is 
20½ years after the latest date that a taxpayer may properly make an 
investment in a Qualified Opportunity Fund that is part of an election to 
defer gain. 

• A taxpayer who holds a direct interest in a QOF partnership or a QOF S 
corporation may make an election to exclude from gross income some or 
all of the gain from the disposition of qualified opportunity zone property 
reported on Schedule K-1 of such entity, provided the disposition occurs 
after the taxpayer’s 10-year holding period. 
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Working Capital Safe Harbor

• QOZBs are allowed a safe harbor to treat working capital as property 
actively used in a trade or business for a period of up to 31 months, if 
• there is a written plan for the development of a trade or business in a 

qualified opportunity zone,
• there is written schedule consistent with the ordinary business 

operations of the business that the property will be used within 31-
months, and

• the business substantially complies with the schedule. Delay waiting 
for governmental action not counted for 31-month period.  Taxpayers 
required to retain any written plan in their records. 

• A business may benefit from multiple overlapping or sequential 
applications of the working capital safe harbor, provided that each 
application independently satisfies all of the requirements.
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REAL-WORLD EXAMPLES AND 

ISSUES
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Substantial Improvement & Original Use Issues

Hanson Bridgett LLP 40

Rev. Rul. 2018-29 

illustrates the 

general rule for 

substantial 

improvement.



Can QOZ or QOZB make original use or 

substantially improve raw land?
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What is the status of land already used in an 

active trade or business (e.g. farmland)?
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How does a plan to build structures in the zone 

meet the substantial improvement requirements?
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Can a QOZ or QOZB make original use of 

vacant building?  Or substantially improve it?
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What are options for real property taxpayer 

(or QOZ) owned in zone prior to 12/31/2017?
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How do the rules work for rented real property 

in the zone?
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What happens if a QOZ or QOZB makes 

substantial improvements to rented property 

in the zone?
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What are the rules for the use of personal 

tangible property in the zone?
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What about used personal property in the 

zone?
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What are the special rules for leased personal 

property in the zone from related party?
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Gross Income Issues – First Safe Harbor
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At least 50% of services performed (based on hours) in the QOZ

by employees and contractors

Opportunity Zone
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At least 50% of amounts paid are for services 

performed in the QOZ

Opportunity Zone

= service provider

= income from services 
performed in the QOZ

Gross Income Issues – Second Safe Harbor
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Opportunity Zone

= service provider

= manager

= tangible property

Tangible property and operational functions combine 

to generate 50% of gross income

Gross Income Issues – Third Safe Harbor



Example – Substantial Improvement
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• In September 2018, a QOZB purchases real property in a zone for $800. The 
property consists of a building previously used as a factory and erected prior 
to 2018 as well as the land on which the factory building is located. The 
QOZB intends to convert the factory building to residential rental property. 

• Sixty percent ($480) of the $800 purchase price of the property is 
attributable to the value of the land and forty percent ($320) is attributable 
to the value of the building. Within 24 months after the date of QOZB’s
acquisition of the property, the QOZB invests an additional $400 in 
converting the building to residential rental property

• The QOZB satisfies the substantial improvement requirement.



Example – Gross Income Test
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• A landscaper’s headquarters are in a zone, its officers and employees 
manage the daily operations of the business (occurring within and outside 
the zone) from its headquarters, and all of its equipment and supplies are 
stored within the headquarters facilities or elsewhere in the zone.

• Such management activity and the storage of equipment and supplies in the 
zone are each necessary to generate 50% of the gross income of the trade or 
business.  Therefore, the business satisfies the gross income test. 

• However, if a trade or business only has a PO Box or other delivery address 
located in the zone, the presence of the PO Box or other delivery address 
does not constitute a factor necessary to generate gross income by such 
business



Example – Mixed Funds

A partner contributed $200 to a QOF partnership, half of which related to 
deferred section 1400Z-2 gain, and $20 of partnership debt was
allocated to the partner.  The partner’s outside basis would be $120 (zero for 
the qualifying investment contribution, plus $100 for the non-qualifying 
investment contribution, plus $20 under section 752), and only a distribution 
of money in excess of that amount would trigger gain under subchapter K. 

However, for purposes of calculating the section 1400Z-2 gain, the qualifying 
investment portion of the interest would have a basis of $10, with the 
remaining $110 attributable to the non-qualifying investment.  A distribution 
of $40 would be divided between the two investments and would not result 
in gain under section 731; however, the distribution would constitute an
inclusion event under section 1400Z-2, and the partner would be required to 
recognize gain in the amount of $10 (the excess of the $20 distribution 
attributable to the qualifying investment over the $10 basis in the interest). 
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Example – 10 Year Holding Period

In December 2018, Kallista sells her law practice for $100 and properly elects 
to defer gain by investing the gain in a QOF.  Her basis in the QOF is $0 at the 
time she makes the investment.  At the end of 2026, Kallista pays long-term 
capital gain of $85.

In 2035, when Kallista’s investment in the QOF has appreciated to $150, she 
sells the interest and makes an election to step up her basis.  She pay no tax 
on the $50 of appreciation in the fund.
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Example – 10 Year Holding Period by Asset

In 2019, Crawford and Kallista each contribute $100 to a QOF partnership for 
qualifying QOF partnership interests.

In 2030 when the QOF assets have a value of $260 and a bases of $200, the 
partnership sells qualified opportunity zone property with a value of $120 
and a basis of $100, recognizing $20 of gain. $10 is allocable to each Crawford 
and Kallista. 

Crawford makes the necessary elections for 2030 – the year in which 
Crawford’s allocable share of the partner’s recognized gain would be included 
in his gross income.  Because Crawford’s election is in effect, he can exclude 
the $10 allocable share of the QOF’s $20 of recognized gain.
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COMPARISON OF INCENTIVES:

QSBS VS QOF 

(AKA: WHOVILLE OR “Q-VILLE”)



INCENTIVE COMPARISON – “Q-VILLE” 

Qualified 
Small 
Business 
Stock

“QSBS”

Stock of a domestic C-Corporation, received at 
original issuance

“Qualified Small Business”: No greater than $50 
million in aggregate gross assets at all times 
before and immediately after stock issuance

At least 80% of the corporation’s assets used by 
the corporation in the active conduct of a 
qualified trade or business
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INCENTIVE COMPARISON – “Q-VILLE” 

Sale of QSBS – Gain Deferral: 

• Gains can be deferred as long as re-investment 
occurs within 60 days into other QSBS

*6 month minimum holding period required

Sale of QSBS – Gain Exclusion: 

• Gains can be excluded, up to the greater of 
$10 million or 10X adjusted basis in QSBS

*5 year minimum holding period required
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INCENTIVE COMPARISON – “Q-VILLE” 

• Gains can be 
deferred as long 
as re-investment 
occurs within 180 
days into a QOF

Gain Deferral 
at beginning

• 10%-15% of 
deferred gain 
eliminated

Gain “Haircut” 
in interim • Gains can be 

excluded, no 
limitation on 
maximum

Gain Exclusion 
at exit

Qualified Opportunity Fund (“QOF”)
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FILING AND DOCUMENTATION 
REQUIREMENTS

(AKA THE GHOSTS OF CHRISTMAS PAST, PRESENT AND FUTURE)



GHOST OF CHRISTMAS PAST
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GHOST OF CHRISTMAS PRESENT

Form 8996 (QOF)

Operating Agreements (QOF)

Form 8997 (Investor)

Form 8949 (Investor)

Q-Ville

Filing

requirements

by

forms
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GHOST OF CHRISTMAS PRESENT

Actions to take right now:

• Review the operating agreement and confirm it states that 
the purpose of the entity is to invest in QOZ Property

• Review organizational charts to identify QOF vs QOZB –
both have their own qualification factors. 

• Once identified, consider and request the information 
necessary to actually compute the threshold 
percentages for qualifying 

REVIEW
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GHOST OF CHRISTMAS PRESENT

Actions to take right now:

• Determine if the entity will be audited, and if so, the timing 
of completion. 

• Determine if the balance sheet can be organized so assets 
are easily categorized as QOZ or non-QOZ

DETERMINE
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GHOST OF CHRISTMAS PRESENT

Actions to take right now:

• Request the written plan for working capital usage (to 
confirm working capital safe harbor is met)

REQUEST
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GHOST OF CHRISTMAS FUTURE

Final Treasury 

Regulations

Expanded 
Reporting 

Requirements 

(new legislation)

Are you the ghost 
of Christmas Future?

69



QUESTIONS?

Jeffrey Messerschmidt, CPA
jmesserschmidt@ntllp.com
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